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PREFACE 

TO  THE  EIGHTH  VOLUME. 


This  Tolume  of  references  contains  the  largest  Tabls 
of  Cases,  and  the  fullest  Index,  to  be  found  in  any  law 
work,  English  or  American. 

To  Eiid  the  reader  in  the  ready  use  of  this  volume,  some 
arrangements  have  been  adopted  which  will  be  made  plun 
in  a  few  words :  First,  the  body  of  the  work  (seven 
volumes)  has  been  formed  in  one  series  of  Chapters,  from 
one  to  two  hundred  and  twenty-eight,  divided  into  articles 
and  sections  generally  :  Secondly,  there  are  placed  on  the 
liaek  of  each  volume  the  chapters  in  it :  Thirdly,  there  are 
printed  in  the  margin  of  each  page,  near  the  top  of  it,  the 
proper  chapter  and  article,  which  may  be  turned  to  as  readi- 
ly as  the  pages ;  and  both  in  the  Index  and  Table  of  Cases, 
the  volume  is  always  referred  to,  and  represented  by 
Roman  figures. 

These  modes  of  referring,  as  well  as  to  volume  and 
page,  have  been  adopted  for  several  reasons.     There  are 
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three  ways  in  which  a  reader  has  occasion  to  cite  or  refer : 
First,  when  he  informs  others  what  is  read  ;  this,  as  the 
work  is  formed,  he  may  always  do,  if  he  chooses,  by 
referring  to  volume  and  page  :  Secondly,  whenever  he  haa 
occasion  to  make  minntes  for  himself,  or  for  another,  he 
may  also  refer  to  volume  and  page :  Thirdly,  when  he  turns 
from  the  Index  or  Table  of  Cases,  to  the  body  of  the 
work,  or  from  one  part  of  it  to  another,  he  will  be  guided 
only  by  chapter,  article,  and  section.  This  mode  is  better 
than  referring  to  a  page,  which  is  a  large  one,  to  be 
examined  to  6nd  the  matter  looked  for.  In  this  manner 
there  is  some  time  lost,  and  other  disadv»itages  expe- 
rienced, whereas  a  section  in  this  work  usually  contains 
not  a  third  part  of  a  page  ;  and  in  many,  if  not  in  most 
cases,  the  sense  of  the  section  is  seen  at  a  glance  in  a  few 
of  its  first  words.  Secondly,  if  ever  our  laws,  constantly 
coming  into  existence,  shall  be  abridged  and  added,  the 
work  must  be  enlarged,  and  then  the  first  paging  will 
cease  to  be  useful ;  but  if  much  enlarged,  the  old  chapters, 
articles,  and  sections  may  he  preserved  in  their  first  order.  , 
This  principle  has  often  been  adopted  in  .large  works 
consisting  of  several  volumes,  as  in  the  Justinian  and  New 
French  Codes ;  as  in  many  statute  bixiks,  and  almost 
always  in  the  Scriptures,  and  in  the  numerous  volumes  of 
comments  upon  them.  Intlced  n  an}'  of  such  books,  and 
others,  are  not  paged  at  all.  As  some  may  prefer  referen- 
eas  to  volume  and  page,  the  work  has  been  so  formed,  as  , 
will  be  seen,  as  to  leave  to  the  reader  his  election  of  this 
manner  of  referring,  or  of  volume,  ch^iiiter,  article,  and 
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lection  in  all  cases,  but  in  referring  from  the  Index  and 
Table  of  Cases  to  the  body  of  tbe  work,  ot  from  one  part 
(tf  it  to  another.  This  is  usually  done  in  researches  made 
at  leisure,  with  all  the  T<dumes  at  hand.  In  forming  this 
vfork  it  was  often  essential  to  refer  from  one  part  of  it  to 
another ;  this  could  be  done  only  by  chapter,  article,  and 
section,  as  then  printed  pages  could  not  be  known,  and  in 
printing,  this  was  the  case  in  a  great  degree. 

As  particular  lists  of  errors  in  priattng  are  omitted  in 
this,  as  is  usual  in  such  kind  of  works,  and  as  errors  in 
printing  the  first  vtJume,  delivered  alone,  hare  attracted 
some  notice,  it  has,  for  the  satis&ction  of  the  author  and 
all  ctHtcemed,  been  thought  best  carefully  to  examine  all 
the  printing,  and  to  test  errors  by  tbe  best  law  writings ; 
and  the  result  is,  about  one  error  in  printing  (including  all 
incorrect  spelling)  is  found  in  each  forty  pages ;  many  more 
m  the  first  rolume  and  fewer  in  the  others.  The  reader 
will  observe,  that  in  the  best  law  works,  several  words  are 
spelled  in  different  ways  ;  that  the  indicative  and  subjunc- 
tive moods  are  not  always  used  by  the  same  invariable 
rules,  nor  are  abbreviations  ;  either  way  or  manner  is 
deemed  correct  when  often  used  by  good  authors. 

So  sevraal  thousands  of  references  have  been  carefully 
examined  in  the  only  way  that  Is  correct,  that  is,  by  the' 
books  the  author  uses  in  forming  his  work,  or  by  books  ex- 
actly like  them,  in  the  present  case  it  may  be  seen  that  the 
heBt  books  generally  have  been  used,  and  those  largely  of 
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modem  date ;  and  the  result  ia,  about  one  printed  referenCo 
in  tbirtj-fire  may  be  deemed  incorrect  on  an  average,'-~a 
smaller  proportion  than  is  usual.  And  further,  when  any 
one  is  incorrect  in  this  work  as  to  any  authority  in  regard 
to  any  point,  or  principle,  case,  or  section,  almost  invaria- 
bly other  authorities  are  cited  correctly  on  the  same  point, 
principle,  case,  or  section,  because  on  each,  usually,  many 
are  cited.  But  in  trying  references,  several  rules  are  ma- 
terial to  be  observed  not  always  noticed  :  First,  they  must 
be  tried  by  the  books  used,  as  above,  or  those  like  them, — 
not  by  books  differently  paged  &c.,  instances  of  which 
are  now  so  numerous  :  Secondly,  in  formiDg  a  work  of  this 
kind,  it  is  generally  best  to  cite  many  authorities  on  each 
of  many  points  and  principles  in  order  to  lead  to  extensive 
research,  whenever  there  may  be  occasion ;  and  often 
the  reader  may  have  some  of  the  books  cited,  and  not 
others  of  them  ;  hence,  it  is  often  proper  to  refer  to 
authorities  not  only  direct  to  the  particular  point  in  the 
case  or  section,  but  also  those  relating  to  general  principles 
involved  in  it ;  so  is  the  best  practice.  In  every  work  the 
references  in  their  nature  express  very  summarily  the 
author's  meaning  and  that  of  the  author  quoted  ;  hence, 
their  correctness  will  be  seen  only  by  considerable  atten- 
tion in  many  cases,  especially  of  those  that  have  a  remote 
bearing,  cited  to  aid  an  extensive  research,  as  above : 
Thirdly,  in  most  cases  there  is  no  minuter  way  of  referring 
than  to  page,  often  a  large  one,  stuffed  and  swelled  bj 
notes  and  additions,  especially  in  the  late  editions  of  old  law 
books :  Fourthly,  in  some  cases,  and   according  to  good 
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osage,  a  reference  maj  be  correct,  which  truly  guides  the 
reader  to  the  authority  he  looks  for,  though  not  in  the 
shortest  way  possible ;  as  where,  very  rarely,  he  must  look 
into  the  table  of  cases  in  the  book  referred  to.  It  may  be 
readily  observed  how  far  the  references  in  this  work  are 
to  modem  books,  much  used  in  our  country ;  how  far 
otherwise  are  the  references  in  similar  works,  formed  in 
England  sixty  and  a  hundred  years  ago.  If  these  exami- 
nations are  correctly  made,  the  errors  in  printing  and 
references  are  as  few  as  in  any  work  of  the  kind ;  and 
particular  lists  of  errata  are  the  less  uecessaiy,  as  aldiost 
invariably  they  are  small  misspellings,  and  of  a  kind  to 
mislead  no  one ;  except  the  top  line  in  page  192,  in  the 
frat  Tt^nme,  must  be  deleted. 
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ABANDOPfMENT,  it,  ch.  40,  a.  7.  The  object  is  to  put  the  ud- 
derwriter  id  the  place  of  tbe  assured,  1 .  Not  necesaary  when  there 
is  a  total  destnictioD  of  the  thing,  id.  Tbe  assured  is  not  obliged  to 
abaodoD,  id.  He  cannot  abandon  a  part,  id.  Principles  of:  1.  Maj^ 
sbandoniflfaethiagiDsuredbe  whoUy  lost :  2.  If  the  damages  exceed 
half  tbe  ralue  :  3.  If  the  voyage  be  lost :  4.  If  not  worth  pursuing  : 
and  5.  If  further  expense  be  necessary,  and  tbe  underwriter  will  not 
engage  to  pay  them,  2,  3.  The  right  to  abandon  must  exist  when 
the  ofier  is  made  to  abandon,  4.  Cases.  One,  on  a  capture  and 
recapture,  and  sale,  may  abandon,  5 ;  Hills  v.  Fletcher.  So  on 
insurance  of  three  months,  captured  and  carried  into  a  neutral  port, 
7,  S.  So  on  capture  and  detention  In  an  enemy's  port  eight  days, 
and  then  cut  out,  9.  Capture,  recapture,  condemned,  and  sold 
abroad',  10.  There  can  be  no  abandonment  if  the  voysge  be  per- 
formed at  tbe  time  of  the  ofier  to  abandon,  11.  May  absndon  for 
detention  by  an  embargo  in  the  loading  port,  Rolcb  v.  Edie,  13. 
So  on  capture,  condemnatioo,  and  purchase  in,  by  tbe  master  for 
himself,  14.  Otherwise,  if  the  master  procure  a  sale,  and  tbe 
owner  accept,  16.  Must  abandon  in  season,  after  information  of 
the  loss,  twenty  days  too  long,  17.  It  is  enough  there  be  a  total 
loss  at  the  time  of  tbe  ofler  to  abandon,  though  restored  al^r  and 
before  tbe  suit,  18;  so  19.  And  what  evidence  is  to  be  shewn  of 
tbe  loss,  id.  So  capture  by  a  friend  is  a  ground  of  abandonment,  id. 
Tbe  abandonmeot  goes  on  the  intell^mee,  not  on  the  fact,  cases, 
and  one  totUra,  20.  Must  be  in  sesson,  21.  Fear  of  capture  is  no 
cause  of  abandonment,  22.  Csses,  id.  and  26  tn  33.  When  the 
assured  abandcms,  he  must  assign  the  true  cause,  id.  May  abandon 
for  a  seizure  in  illicit  trade,  if  the  underwriter  know  of  it,  23.  , 
Right  to  abandon  is  a  vested  right,  and  several  points  decided,  24. 
When  twenty-four  hours  in  safety,  35.  Cases  of  blockade,  27. 
Abandonment  restrained  for  a  time,  3S.  Same,  29  and  32.  In- 
surance for  a  lime,  capture  before  expired,  and  condemnation  after, 
may  abandon,  30.  Exception  of  illicit  trade,  31.  After  abandon- 
ment accepted  by  the  underwriter,  be  becomes  owner  8zc.,  36. 
Several  underwriters  after  abandonment,  are  only  severally  answer- 
able, 36.  Where  underwriters  accept  tbe  abandonment,  39.  May 
T<&.  rm.  3 
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abaodon  where  a  neutral  is  captured  by  a  belligerent,  40.  Breach 
of  blockade,  when  it  exists,  41.  If  a  ship  of  a  neutral  sail  under 
the  license  or  prolection  of  a  belJigEtrent  and  is  captured,  assured 
may  abandon,  43.  So  when  be  takes  full  poasession  of  the  neu- 
tral, 43,  No  abandonment  if  the  ship  be  delayed  to  repair  only  a 
«rfew  months,  45.  Right  of  abtndonmcBt,  though  Eome  of  the  pro- 
perty be  resldred,  46,  and  cases.  Once  made,  is  not  aSected  by 
restitution,  47.  If  the  underwriters  refuse  to  accept  the  abandon- 
naent  offered,  the  assured  may  sell  on  ibeir  account  he.,  48.  Each 
anicle  of  the  goods  separately  valued  in  the  policy,  may  be  aban-' 
doned,  49. 

ABANDONMENT  of  contracts.  See  Waiver,  vb.  192  bo. 

ABATEMENT,  at  to  ettatet,  vi,  ch.  178.  a.  16.  3.  Is  always 
to  the  piejiidke  of  the  heir  or  devisee,  and  consequent  on  a  des- 
cent or  devise,  in  ieis.  See  Entry.  Ui&rence  belwaen  abatement 
and  intrusion,  2.  Both  on  the  same  principle,  3.  £ach  take* 
place  after  the  deatli  of  the  former  freeholder,  and  before  the  sub- 
sequent one  enters  by  a  tortious  aatry  of  a  stranger  between  them, 
2-— to  the  esclusion  of  the  heir,  or  of  him  in  remainder  or  rever- 
sion ; — mtiet  be  avoided  by  eatry,  3.  Entry  of  a  .younger  brotber, 
bow  not,  3'     See  Abator. 

ABATEMENT,  <u  to  nusancet.   Sea  AWance*,  iii,  cfa.  74. 

ABATEMENT,  at  to  wriu  Sic.,  v,  ch.  176,  a.  1.  General  prin- 
dplet.  Pleas  in,  only  for  delay,  or  some  defect  in  form,  1.  Not 
countenanced,  3.  When  to  be  died,  and  when  disallowed,  3.  When 
peremptory  or  not,  3.  Massacbusetis  act,  October  30,  1784,  res- 
training pleas  in  abatement,  4.  What  the  court  will  notice  ac 
offido,  6.  Aid-prayer  is  dilatory,  5.  Demurrer  in  abatement,  iba 
meaning,  6.  Not  after  a  general  imparlance,  7,  Matter  that  gives 
a  better  writ,  8,  6,  (^nd  a.  8.  4.)  Proper  defence,  Q.  Part  of 
the  action  determines  ^e  effbcl,  10.  Writ  sued  too  aoon,  11. 
Judgment  in,  13.  Where  the  writ  may  abate  in  part,  13.  Affidavit 
where  requisite,  14.  After  bail-bond  is  forfeited,  15.  Nothing 
pleadable  m  abatement  which  may  be  in  evidence  on  general  issue, 
16.  Errors  in  the  declaration  must  be  demurred  to,  17.  If  maUer 
nay  be  pleaded  in  abatement,  and  is  not,  it  is  waived,  and  not  as* 
assignable  for  error,  18.  Deft,  must  pray  the  proper  judgment; 
and  a.  3.  13;  a.  3.  8. 

V,  ch.  176,  a.  2.  Divisions  in  pleas  in  abatement,  1.  Want  of 
jurifldicttoB.  Pit's,  disability  lo  sue.  Deft,  not  suable  is  sucb  man* 
ner.  Exceptions  to  the  declaration ;  to  the  writ ;  (o  the  actios 
of  the  writ,  I,  2.  Reasons  of  this  order,  3.  Writa  abated  do 
faeto,  3,  4.  The  rule,  4.  Abated  tx  qSuM>,  4,  5.  !□  toto,  or  in 
part,  6,  7.  The  rule,  7.  Where  noKr-temttn  abates  be,  or  entry 
into  part  pending  the  action,  one  ieU,  dies,  8.  Where  a  writ  o[ 
vntto  abates,  or  of  umuky,  9  ;  or  for  twe  tbii^,  and  wrong  as  to 
one,  10,  11.  Two  pits.  n^tHj  Joio  »«  tooofl  tliiqg,  Md  qm  ao^ 
abates  as  to  the  last,  13,  14. 
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V,  ch.  176,  a.  3.  PUas  in  nbatement  to  the  jurudiclion  of  the 
e*«r/,  1.  CoBcIusioD  of,  2.  Inferior  court  refuses  a  proper  plen,  3. 
GrouDds  of  prohibition,  4,  6.  Not  by  attorney  Sec.  6, 19.  Contract 
above  reduced  below  40i.,  7.  Must  give  jurisdiction  lo  some  olber 
court  in  the  State ;  deft.,  or  some  of  his  properly,  must  be  in  it,  9, 

13.  Where  ooe  coctractor  is  out  of  the  Sinte,  nopleain  abatement, 
Ibwe  is  no  service  on  bim,  10.  So  one,  executor,  id.  Two  joint 
conlraetors,  bodi  aned,  one  out  of  the  Stale  ;  action  entered  against 
ffae  other  alone  kc.,  11  j  but  act  February  17,  1798.  Where  want 
of  jurisdiction  is  in  evidence,  13,  14  ;  after  special  imparlance,  13, 
19.  Pleas  to  the  jurisdiction  by  attorney,  16 ;  2d.  plea,  variance ; 
3d.  not  guilty,  id.  and  IS,  19.  h  instanter,  20.  Adm'rralcy  jurisdiction 
pJeaded,  20.  Neither  party  in  the  county  fee,  is  m  abatement,  21. 
What  is  a  good  averment  of  jurisdiction,  22, 23.  The  consideration, 
na  well  as  promise,  must  be  laid  within  the  jurisdiction,  24.  Taliter 
proeefftmt  good,  25.  To  a  court  at  the  Cape  of  Good  Hope,  its 
jorisdictfon,  how  pleaded,  26.  Not  to  be  questioned  in  a  lower  court 
after  &c.  37.     Every  officer  must  notice  jurisdicuon,  38. 

V,  cb.  176,  a.  4.  Plfs.  ditabiliiy.  If  perpetual,  it  in  bar, — rf 
only  temporary,  is  only  in  abatement,  1 ;  how  in  an  alien,  rules  in 
pleading  alienage,  I  to  9.  Ditttbiltti/  of  one  pit.  abates  a  writ  of 
right ;  no  summons  and  severance  ;  as  if  one  marry  fizc.  Oxnard's 
case,  9.  Oittlaiery  m  abatement,  10.  So  dvihter  mortuvt, — one 
is  senteticed  to  the  State  prison  for  life,  II.  So  coverture,  death, 
infancy,  12.  Petition  to  reriew  abates  by  the  petitioner's  death, 
and  bis  executor  cannot  prosecute,  13.     Phs.  in  trover,  omitted', 

14.  Baron  not  joined^  IS.  Pits,  misnomer,  16.  PR  does  not 
sue  by  bis  guardian,  by  nature  8ic.,  17.  Infancy  of  the  pit.  is  in 
abatement,  18.  Pits,  not  tnarried,  19.  Married  after  the  writ 
aued,  30.  Married  befwe  she  sued  ;  replication,  a  divorce,  21. 
Baron  perpetually  banished,  22,  If  a  feme  covert  sue  alone,  her 
writ  is  a  nullity,  and  other  pleas  in  abatement  as  to  marriage  Sic. 
23,  24,  Where  the  death  of  a  party  does  not  abate,  or  does,  as  in 
real  actions  Sec,  26.  Summons  and  severance,  id.  Doctrine  of, 
96  to  35  ;  see  that  head. 

V,  ch.  176,  a.  5.  Defl.  improperly  ived.  General  mies,  I.  Jt^~ 
Joinder  in  actions,  2.  Feme  covert  sued,  and  husband  not  joined, 
this  is  to  be  pleaded  in  abatement,  2.  Or  is  error,  id.  Pririet  not 
jomed,  as  one  administrator,  executor  not  named,  one  obligor, 
one  part  owner,  one  carrier,  one  tenant  in  common,  one  joint  tenant, 
Dot  named  ;  Rice  c.  Shute,  Mitchel  v.  Tarbutt,  itc.,  3.  Coexec»- 
tor  not  sued,  4.  One  debtor  not  joined  as  to  one  count  and  debt ; 
plea  bad,  S.  Several  contractors,  and  all  not  nied,  is  in  abaiement, 
6,  7  ;  and  ch.  120,  a.  2.  39  ;  teetu  if  several  contracted,  id. 

VIII,  ch.  226,  a.  4.  In  abatement  only,  if  several  tenants  hotdicg 
in  severalty,  be  jointly  sued,  8,  a.  4.  11. 

V,  ch.  176i  a.  6.  Mitnomer.  fa  sereral  cases,  ibe  deft,  may  apt- 
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pear  by  his  true  aame  and  deBcriplioa,  and  plead  id  abatement,  ha 
isnotsuedbybisrigbt  name  Sec.,  1.  Is  only  is  abatement,  1.  Varioui 
rules  and  cases  stated,  1  to  39,  including  most  of  the  caies  oa  ibia 
bead.     This  plea  is  not  much  in  use  at  preseoL 

V,  ch.  176,  a.  7.  Death  of  the  deft.,  coverture,  infanetf,  privilege, 
^c.  If  ^feme  sole  deft,  marry  pending  the  suit,  her  busband  is  liable, 
1, 2.  C^s  deft,  in  replevin  died,  no  abatement,  3.  Ejectment  sur- 
vived Rgainst  the  wife,  4.  Coverture,  5,  6.  In  trespass,  writ  abatea 
by  the  death  of  one  deft,  in  fact,  7  ; — but  10.  Not  ao  a  writ  of  error, 
8.  Writ  does  not  abate  by  deft's.  deatb  after  the  first  judgment,  9, 
Privilege  pleaded  in  sundry  cases,  ]0.  One  sued  as  executor,  plea 
administrator,  is  in  abatement,  II,  13,  13,  14.  Where  a  prior  ad- 
ministration must  be  pleaded  in  bar,  14. 

V,  ch-  176,  a.  S.  Exeeptiom  to  tke  deelaratutn.  As  want  of  form, 
'proper  panies  not  joined,  1.  Defects  io  form  abate  original,  but 
not  judicial  writs  ;  defects  in  declarations  must  be  demurred  to  for 
cause,  2.  Sucb  a  demurrer  is  in  bar,  though  the  deft,  pray  tbe  decla- 
ratioo  may  be  quashed ;  this  prayer  is  surplusage ;  cepit  m  alio  loco,  in 
replevui,  is  in  abatemeot,  3.  Meaning  of  tbe  rule,  the  dqft.  must  give 
the  pit.  a  better  writ ;  oeed  not  give  him  a  better,  where  tbe  plea 
wholly  destroys  the  pit's,  right  of  action,  nor  where  there  is  no  court 
in  tbe  country  to  try  ibe  cause,  4.  A  declaration  amended,  is  at  a 
new  one,  and  the  deft,  may  plead  in  abatement,  fi. 

V,  ch.  176,  a.  9.  Exception*  to  the  vrrit.  Matter  in  abatement  of, 
dehon  must  be  pleaded,  1 .  But  for  defects  in  the  writ  itself,  the 
court  may  ex  officio  abate  it  any  time,  1.  But  many  defects  in  writs, 
decUrations,  and  pleas  may  be  waived  and  cured  ;  as  if  the  suit  on 
a  bond  be  before  the  day  of  payment ;  so  if  one  executor  do  not 
join;  no  plea  to  the  writ  before  oyer;  pit.  may  waive  the  tort,  and  sue 
for  the  property  ;  party  in  pleading  may  waive  any  advantage,  3. 
Variance  between  the  writ  and  declaratiou  ;  so  writ  and  prescribed 
form,  3.  Between  tbe  writ  and  sutute,  4.  Between  tbe  writ  and 
bond,  5.  Writ  sued  out  too  bood,  6.  Like  summons  not  left  with 
the  ahscooding  debtor,  &tc.  by  trustee,  7.  Property  in  a  third  per- 
son io  replevin,  8.  Testator  alive  the  day  of  the  mit  sued ;  so  ad- 
mmistratioa  then  revoked,  9.  Covenant  not  to  sue  in  such  a  time, 
is  in  abatement,  10.  Judge  attests  his  own  writ,  is  in  abatement, 
10.  Mattert  after  the  writ.  Pit  enters  after  suing  bis  writ,  11. 
Demised  after,  12.  So  part  of  the  debt  paid,  and  re^eoM  after,  13, 
Deft,  not  tenant  of  the  freehold  &ic.  tno,  one  sole  tenant;  nonienure, 
jointure, '14.  Entry  on  part  of  the  land  before  verdict ;  payment  of 
part,  and  acquitunce  ;  so  a  stranger  recovers  tbe  land,  or  part  of 
It,  is  m  abattment,  15. 

V,  ch.  176,  a.  10.  Action  of  the  writ.  Objection  is,  the  pit,  has 
not  brought  the  right  kind  of  action;  as  account,  where  it  should  be 
assumpsit ;  or  case  where  it  should  be  trespass ;  on  contract,  sboold 
b«  OD  tort  &c.  1,  2,  3.    Distinct  causes  of  action  joined,  4.     May 
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brmg  tauT  distinct  actioDS  against  ihe  dnwer,  endorser,  second  en- 
dwser  and  acc^or  on  the  same  bill,  5.  JVtl  kabuil  in  tenemeniu,  6. 

V,cb.  IT&i  a.  II.  Another  action  pending  ^.  Second  abates,  if, 
wben  sued,  a  first  writ  was  pending  for  tbe  same  thing,  as  (hen  the 
second  is  bad  ab  initio,  but  must  he  of  record,  1.  3d.  against  two, 
abates,  if  Ihe  first  was  against  one;  was  for  the  same  thing ;  so  if  one 
be  trespass,  and  the  other  case  &u:.  1.  So  if  in  diS*erent  courts,  3. 
Mode  of  pleadiog,  3.  First  must  be  eniered  in  court,  and  may  bfl 
discontinued  after  plea  pleaded,  4.  One  sued  by  the  name  of  John, 
was  Thomas ;  writ  must  abate  before  the  second  action  is  sued,  6. 
Adnairaltf  case,  who  join,  6.  Recovery  in  another  penal  action,  7, 
Writ  oerer  returned,  8.  As  by  the  record  must  be  pleaded,  8.  To 
debt  on  judgment,  plea,  error  pending,  abates,  9, 1 1 ,  Quiere,  as  to 
a  justice  reference,  and  after  writ  sued,  10,  TViufee  ruit  pnuting, 
12.  Pending  a  writ  of  an  inferior  nature,  a  higher  is  sued  out,  first 
only  abates,  13. 

lU,  ch.  75,  a.  S.  39.  What  is  a  plea  in  abatement ;  bad  on  gen- 
eral demurrer,  if  defective  only  mform.  ■ 

V,  ch.  176,  a.  12.  Several  malteri  in  abatement.  To  joint  tenancy 
pleaded,  sole  tenancy  may  be  replied  &u:.,  1.  Debt  against  A,  oa 
a  bond  sealed  by  A  and  B,  good,  as  B  might  not  deliver  it,  I.  Heir 
in  gavelkind,  sued,  may  plead  a  coheir  not  joined,  1.  Against  sev- 
eral, may  plead  they  bold  land  severally,  1 .  Or  one  holds  a  parcel 
in  severalty,  2.  In  a  real  anion  agaiust  four,  one  may  plead  h« 
holds  with  two  jointly,  and  the  third  has  nothing,  4.  But  several 
tenancy  is  no  plea  in  a  writ  founded  on  disseizin,  4.  Where  the 
deft,  makes  abatable  writ  good,  several  cases,  4.  Non-tenure  pleaded 
in  abatement,  several  cases,  fi,  6,  7.  Non-tenure  and  disclaimer,  6, 
Same,  on  Massachusetts  act,  February,  1796,  8.  Non-tenure  ia 
dower,  9.  Sole  teoancy  in  abilement,  pleaded  in  an  action  against 
two,  form  &c.,  10.  Non-tenure  to  part,  and  as  to  the  other  pari  tbe 
plu  entered,  11,  13.  Plea,  another  is  seized,  13.  Dower  against 
two,  plea  as  to  part  they  hold  in  severalty, — rest  severally,  non-tenure, 
'  14.  Tenancy,  or  not,  is  matter  of  fact,  14.  General  issue  as  to 
part,  the  resilue  non-tenure,  15.  Formrdon  against  two,  one  dis- 
claims ;  one  defaulted,  judgment  against  him  for  the  whole ;  one  dis- 
claims, the  other  pleads  non-tenure,  pit.  takes  nothing,  but  be  may 
enter,  16.  General  and  special  non-tenure,  16.  Entry  in  the  qui- 
bus,  where  both  the  disseizor  and  his  lessee  are  disseizors,  and  so 
cannot  plead  non-tenure,  as  both  are  tenftnis,  17.  Non-tenure  of 
part  abates  only  for  tbat,  and  the  tenant  shows  who  b  tenant  of  tbe 
rest,  IS.  The  simple  plea  of  non-tenure  only  disowns  tbe  freehold, 
19 :  and  not  tbe  reversion ;  hence  the  pit.  cannot  thereon  recover 
in  fee,  19.  But  may  on  plea  of  non-tenure  and  disclaimer,  19.  Ef- 
fect of  disclaimer  on  feudal  principles,  20.  Disclaimer  in  equity, 
90.  A  disclaimer  of  the  whole  may  be  in  bar;  form  of,  by  one 
when  be  has  title,  but  has  lost  his  right  of  entry,  31.  Sole  or  en- 
fite  tenancy  pleaded,  several  cases,  33,  33,    Deft,  preys  abatement 
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of  Uw  whole,  judgmeDi  m  to  part,  34.  Wher«  no  title  is  oMetsuy, 
tfae  writ  lowing  a  bad  one,  abates ;  »nd  who  need  not  be  mmed, 
3&.  Pleas  in  abaiemeni  must  l>e  certain  (o  erery  iBtent,  26,  Plea 
in  abatemeat  to  part,  in  bar  to  the  reatlue,  in  debt,  and  other  ao- 
lions,  begins  and  eoocludes,  bow,  37.  Affidariu  to  pte«B  in  abate- 
ment, 38. 

Ill,  ch.  91,  8.  3.  Whenerer  one  or  more  of  the  eootractors  '« 
omitted  to  be  sued,  it  must  be  pleaded  in  abatement. 

Ill,  cb.  77,  a.  9.  18.  In  torts,  if  there  be  another  part  owner  irith 
(he  ph.  it  must  be  pleaded  in  abatement ;  several  cases. 

V,  cb  161,  a.  II.  It  is  onl^  ia  abatement,  if  not  dl  the  pevoon 
of  the  profits  are  sued  for  the  rent. 

V,  ch.  151,  a.  II.  Duppa,  exr.  v.  Mayo;  the  ph.  sties  for  two 
things,  and  has  no  rtght  (o  one ;  his  writ  abates  only  as  to  that. 

Ill,  ch.  91,  a.  3.  38.  If  less  pits,  than  proper,  it  goes  to  a  nonsuit; 
if  less  liefts.,  it  is  only  in  abatement. 

V,ch.  171,  a.  9.  In  replevin,  1  to  19.  Many  pleas  in  abatement, 
peculiar  to  this  action  of  replevin,  nhh  avowry  and  conusance. 

y,  ch.  144,  a.  14.  14.  Maner  in  abatement  is  waived  hy  appear^ 
aDce,  and  so  by  pleading  the  general  issue ;  and  a.  15.  33. 

VII,  cb.  326,  a.  4.  Pleas  in  abatement  in  equity,  sundry  cases, 
reasons  tuc. 

ABATOR,  iv,  ch.  133,  a.  2.  4.  A  guardian  is  an  abator  if  be 
bold  over,  and  exclude  his  ward.  See  Abii'.emeni  as  to  estate. 
He  may  assign  dower,  iv.  ch.  130,  a.  4.  16. 

ABBREVIATIONS,  vii,  ch.  218,  a.  8.  7.  Cases  wherein  al- 
lowed or  not. 

ABDUCTION  of  the  wife,  ii,  ch.  64,  a.  3.  1.  The  renvedy  is 
trespass  vt  et  armit-     Cases,  1  to  5. 

ABETTER,  (see  Crimes)  vi,  ch.  197  to  333.  Many  cases  m 
which  abetters  are  occasionally  concerned  ;  especially  ch.  197,  a.  8, 
R.  9,  a.  10 ;  and  vii,  ch.  212  to  218. 

ABEYANCE,  iv,  ch.  1 14,  n.  18.  Why  (he  freehold  cannM  be 
io  abeyance,  3.  As  it  on  feudal  principles  can  never  be  wrthout  a 
real  tenant,  18. 

tV,  ch.  114,  a.  19.  Principles  of  abeyance,  I.  Tbe  doc- 
trine of,  adopted  here,  and  also  as  to  estates  conmiencing  injif 
turo,l.  Thereby  tbe  freehold  cannot  be  vacant,  3.  Esceptions,— 
the  glebe  is  sometimes  in  abeyance ;  where  a  remainder  is  in  abey- 
ance, 3.  Estates  are  in  abeyance  but  of  necessity.  So  the  statute 
of  uses  does  not  execute  uses  in  abeyance,  3.  Nor  can  a  freeboM 
be  in  abeyance  by  the  act  of  the  party,  3,  Not  even  for  a  day,  4. 
To  avoid  this,  a  release  may  be  construed  a  covenant  to  stand  seis- 
ed, 5.  But  in  executory  devises  an  estate  vests  only  infvtura,  6 : 
in  the  mean  time  is  in  the  heir,  6.  In  conveying  on  the  statute  erf" 
uses  the  fee  remains  in  the  grantor  and  his  heirs,  till  the  contingen- 
cy happens,  7.  Was  in  abeyance  on  livery  of  seisin,  reasons,  7. 
Wtete  a  remainder  by  devise  is  not  in  abeyaoee,  8. 
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IV,  cb.  1 14,  a.  S6.  Th9  feudal  law  oerer  aufiered  the  freehold 
lo  be  ID  abeyaace  a  moment,  that  is,  without  a  tennDt  of  it  in  loterest 
Bad  possessioD ;  teasoos,  see  other  cases,  iv.  cb.  130,  a.  1.  5 ;  a.  3, 
19 ;  iv,  cb.  135,  a.  2.  12,  19,  and  a.  4. 

J,  cb.  7,  a.  10.  13.  Acbattel  cannot  be  in  abeyaoce.  Cootta, 
iv,  cb.  135,  a.  33,  a.  6.  3. 

IV,  cb.  125,  «.  3.  3.  Is  coonectsd  nitb  executory  interest  Is 
in  expectancy. 

IV,  cb.  129,  t.  1.  6.  Estate  !□  tail  in  abeyance  and  contiogencr. 

IV,  cb.  108,  a.  3.  32.  Estate^  of  ministers  and  parishes  when  m 
abeyance. 

ABILITY,   see   Age,    Guardian,  fac.  iv.  ch.   121,  a.  4.  22.  • 
Where  a  bonii  is  ibr  tbe  honesty,  not  ability  of  an  officer. 

AB  INITIO,  V,  cb.  172,  a.  2.  One  is  a  trespasser  ah  txtti* 
when  the  iew  entrusts  him  with  authority  and  he  abuses  it,  1,  As 
10  enter  an  inn  and  be  misbehaves,  cases  1.  Tbe  tortious  act  re- 
lates hack  lo  the  first  act,  1.  Not  a  mere  non-feasance,  1.  One  is 
such  trespasser  if  be  lawfully  take  my  goods,  and  then  convert 
them  to  his  use,  2.  As  to  attachments,  3.  So  if  an  officer  do  not 
return  returnable  process,  4.  Not  if  one  refuse  to  pay  for  tbe  wine 
he  calls  for.iu  an  inn;  and  the  principle  explained,  6.  Dislioction 
between  authority  given  by  law  and  by  the  party,  5.  But  is  when 
one  enters  an  inn  &ic.  and  commits  a  trespass,  6.  Not  if  he  does 
no  act  after  the  6r3t,  7.  Nor  by  an  officer's  aAer  acts,  not  his  own, 
8.  Special  matter  must  be  replied,  9.  Is  one  if  be  distrain  ranr 
hides  and  tans  them,  10, 

I,  ch.  29,  a.  16.  Act  void  a£  initio,  as  if  a  writ  be  sued  sgainst 
two  executors  when  one  is  dead,  7.  Arrest,  ii,  ch.  65,  a.  3.  V, 
cb.  171,  a.  13.  10,  one  may  be  trespasser  ab  initio  as  well  in  re- 
plevin as  tre^ass. 

ABORTION,  assault  to  procure,  vii,  cb.  201,  a.  5.  14;  laws 
as  to  Sic. 

ABROAD.     See  Foreign  Country,  Foreigti  Lawt,  he. 

ABSENTEES,  American  sUlutes  as  (o  them,  iv,  cb.  131,  a.  4, 
sundry  cases.  What  coastltuted  one  in  tbe  American  revolutioo, 
cb  131,  several  cases.  Those  wbo  returned  before  the  peace  not 
aliens,  i,  cb.  3,  a.  2.  Those  wbo  did  not  so  return  became  aliens, 
cb.  3,  a.  2.  Wives  of,  did  lot  lose  their  doner  he.  i,  ch.  19,  a. 
19.  I.  See  Call  tr.  Hagger,  ij,  ch.  65,  a.  5.  27.     See  Alient. 

ABSENT  or  absconding  debtor.  Judgmenl  against,  the  first 
term,  is  error.  Pit.  in  error  bas  costa^  v,  ch.  137.  Not  error  not 
to  give  bond,  but  bad  practice. 

V,  ch.  172,  a.  7.  13  to  17.  Where  defts^  or  some  of  diem,  are 
abseol  out  of  the  State,  bow  served. 

ABSENT  WITNESS,  vi,  cb.  194,  a.  6. 3,  3.  4,  Em.  in  cases 
of  trials. 
'  ABSQUE  HOC.    la  essentia)  in  a  traverse  in  saai^  cases  in 
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pleadbg;  and  see  Traverse,  vi,  ch.  180,  a.  10.  1  to  6ft.  Added 
by  an  executor  in  pleading,  t,  ch.  39,  a.  16,  16. 

ABSOLUTE  deed  or  bond  prored  to  be  conditional,  iii,  cb.  66, 
a.  4.  25;  iv,  ch.  11?,  a.  7,  16. 

ABSQUE  tali  eauia,  v,  ch.  173,  a.  9.  Cases  in  trespass.  How 
used,  where  used,  Sic.  Answers  the  whole  matter,  and  so  may  con- 
clude, de  hoc  ponit  Etc.  v,-cb.  17S;  v.  ch.  173,  a.  7.  5  to  10. 

ACCEPTANCE,  i,  ch.  30.  Of  bills  of  exchange,  see  Billt. 
AEceptance  of  something  in  satfsfaction  of  a  debt  flic,  vi,  ch.  179, 
a.  3.  The  principle,  and  when  pleadable,  I.  Form,  1.  Rent  ac- 
cepted of  assignee,  3.  New  bond  accepted  for  the  debt,  3.  Com 
accepted  io  full  of  a  bond  debt,  form  tic.,  4.  Bond  accepted  is 
discharge  of  a  promise,  5,  Annuity  for  dower,  5,  Promise  of  a 
third  person  accepted  in  dischai^e  of  a  debt  pleaded.  Another 
note  he,  6.  Hone  be.  accepted  in  dischar^  of  a  condition  of  a 
bond  to  pay  money,  good,  7.  But  not  if  to  do  a  eollalerat  act,  as  to 
deliver  com  Stc.,  7.  Less  sum  before  the  day,  7.  See  Accord  and 
Satitfaction. 

ACCEPTOR,  i,  ch.  30,  a.  7.  31.  Ofa  bill  of  exchange,  where 
estopped  or  not,  to  deny  the  signature  of  the  drawer  or  endorser. 
See  Ettoppel.  * 

And  is  a  collateral  undertaker,  a^  the  drawer  remains  liable,  v, 
ch.  153,  a.  1.  So  debt  lies  not  against  the  acceptor.  See  BUU 
and  Aotef.  He  is  a  witness  Io  prove  no  effects  in  his  hands,  iii, 
ch.  90,  a.  10.  11,  19. 

ACCESSARY,  Ti.ch.  197,  a.  8.  Who  are  principals ;  who  acces- 
saries before  or  afler  the  fact ;  no  accessary  in  treason  or  trespass,  8tc. 
1  ;  all  are  principals,  1 .  Accessaries  exist  only  in  felonies,  1.  Some 
exceptions  in  treason,  3.  If  one  he  present  aiding  in  felony,  he  is 
a  principal,  3,  But  if  aiding  hut  absent  at  the  time,  is  accessary, 
3.  Sundry  rules  and  cases,  3.  Principals  in  the  first  degree  and 
in  the  second,  3.  Offenders  made  principals  and  accessaries  by 
our  statutes,  4.  No  accessary  at  commoy  law  till  the  principal  is 
eooricted  or  outlawed,  4.  Accessary  now  cannot  be  tried  while  the 
principal  is  liable  to  be  tried,  6.  Constructive  presence  that  makes 
one  a  principal,  several  cases,  6.  No  accessaries  before  the  fact  in 
manslaughter  and  crimes  suddenly  committed ;  none  io  petit  larceny 
be.,  7.  How  to  make  one  accessary  before  the  tact,  cases,  8.  As 
to  accesssries  afier  the  fact,  cases,  9. 

VI,  ch.  197,  a.  9'.  Accessaries  by  Federal  and  State  statutes  de- 
scribed, and  how  punished  ;  Federal,  1  to  3 ;  State,  4  to  8. 

VI,  ch.  197,  a.  10.  1  to  13.  Proceedings  as  to  principals  and 
accessaries ;  various  rules  and  cases  ;  form  of  indictment  in  mur- 
der be. 

VII,  ch.  313.  House  breaking,  and  being  accessary  (o  it,  are 
different  offences.     See  Burglary. 

HI,  ch.  91,  a.  10.  Two  are  indicted  as  princpals,  and  one  is  found 
guiItT  as  accesaaiy,  be  must  be  discharged ; — is  a  diflerept  crim$. 
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VB,  ch.  314,  a.  4.  6.  One  indicted,  it  must  be  sUied  the  prind- 
pal  is  coDvicted,  vii,  ch.  St  ft,  t.  3.  4  to  8,  cases. 

ACCESSORIUM  «e^t(iir  principah  in  graou  &»:,  though  itot 
avned,  iii,  cfa.  101,  a.  5.  46,     Not  a  converto,  id. 

ACCESSION,  property  hj,  iii,  cb.  76,  a.  I .  Is  where  one  omm. 
a  thing  and  another  bestows  labour  on  it,  1.  As  if  A  own  timber, 
«nd  B  build  a  ship  of  it,  this  is  A's  ship,  and  B's  labour  becomes 
fais  by  accesnon,  I.  The  principle  holds  as  long  as  the  materials 
remain  substantially  the  same,  1.  But  A  owns  them,  and  1  entirelj 
change  his  property,  as  if  I  make  bis  apples  into  cider,  this  is  mine, 
and  his  apples  become  mine  by  accession,  1 ;  and  I  must  pay  for 
them  ;  and  ao  action  lies  accordingly  in  each  case,  I .  Principlea 
examined,  1.  So  if  I  clothe  my  neighbour's  hoy,  the  clothes  are 
his  by  accession,  1.  However  the  form  of  the  property  is  chaogedj 
tbe  original  owner  may  take  it,  if  he  can  identify  the  original  mate- 
rials, 1.  AUuvion  gained,  where  by  Bccessitm ;  the  principle  stated, 
3.  Flats  gradually  gained  by  natural  causes ;  also  by  such  and  ar- 
tificial causes,  3,  So  if  A  build  a  house  on  B's  land,  it  is  his  by 
accesstott  to  the  land,  4.  Ses  weed  fiu:.  cast  on  shore,  is  the  own- 
•r's  of  tbe  soil,  5.     See  Fixturet. 

ACCIDENTS  are  relieved  against  in  courts  of  law  as  well  as  of 
equity.  As  loss  of  deeds,  mistakes  in  accounts  and  receipts,  wrong 
foments,  many  cases  by  fire,  iv,  ch.  117  ;  r,  ch.  139,  a.  5.  Acci- 
dents, or  casualties,  by  fire,  tempests,  Uc.,  as  to  repairs  and  rent, 
ir,  ch.  117,  a.  3.  1  lo  17,  cases,  as  Wignal  v.  Waters,  Bullock  v. 
Dommett,  Paradine  r.  Jane,  &:c.,  see  Covenant,  v,  ch.  189,  a. 
5.  1  to  6.  Acts  of  God  and  casualties,  see  AeU  of  God  8tc.  A 
bond  may  he  averred  and  corrected  as  a  loan  agreed  for  twelve 
months,  written,  v,  ch.  153,  a.  5.  India  stock  for  bank  stock,  in  a 
will,  iv,  ch.  135,  a.  3  9,  a.  7.  5.  Dale  of  a  note  sued  after  that  of 
tbe  writ,  V,  cb.  146,  a.  7.  28.  One  mistaking  tbe  faw,  promise^ 
be  is  not  bound,  i,  ch.  20,  a.  10.  41.  Sundry  cases  in  equity,  vii, 
cb.  335  ;  vii,  ch.  336.     See  Equity. 

ACCOMPLICES,  see  Aeeeuariu.  How  witnesses,  iii,  di. 
80,  a.  i.  67. 

ACCORD  AND  SATISFACTION,  i,  ch.  2,  a.  6.  Is  a  r«me- 
dy  by  acts  of  parties,  several  cases,  1.  It  does  not  include  real 
estate  or  title  by  deed,  i.  But  does  if  damagts  arise  dthon  xbm 
deed,  1.  Is  good  wherever  damages  only  are  to  be  recovered,  as 
inmaybem,  waste,  ].  With  one  trespasser  discharges  all,  1.  Must  be 
pleaded,  1.  Is  a  good  pifla  in  aatumpnt,  iii,  ch.  91,  a.  2.  Is  n  good 
plea  in  covenant,  iv,  ch.  131,  a.  2.  10;  Iv,  ch.  131, a.  3.  14.  Isr  ^ood 
plea  in  debt,  several  CBses.v.ch.  155.  General  cases,  vi,  ch.  179,  a. 4. 

VU,  ch.  326,  a.  4.  Accord  pleaded  in  equity,  7.  Where  arbi- 
trament is  a  plea,  accord  tac.  is,  i,  ch.  3,  a.  6.  3.  Good  plea  in 
ejectment,  3.  Whh  one  trespasser,  dischargea  all,  4.  How  if  not 
executed,  5. 
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IV,  cb.  131,  a.  S.  IS.  Plea  in  corenani  made  alter  a  breach  of 
it,  if  wholly  perlbrmed.    ^art,  if  made  before  a  breach.     Cases. 

ACCOUNT  BOOK.    See  Book. 

ACCOUNT,  i,  cb.  8,  a.  1.  Is  founded  od  conti'act  and  in  privity, 
1.  Is  often  useful,  as  the  court  can  appoiat  auditors,  1.  All  the 
contractors  or  cootraclees,  must  be  joined  in  the  action,  2.  Must 
be  a  privity,  and  the  deft,  no  claim  in  the  thing  to  be  accounted, 
for,  3.  HowJimited  the  action  at  common  law  is,  4.  For  what 
accountable,  and  how,  4.  What  equity  will  decree,  5.  Account 
lies  for  meme  proGls,  6.  Allowance  of  chancery  to  tenant  in  dower, 
7.  Action  of  account  is  the  proper  remedy  for  one  partner  against 
another,  8.  Where  account  lies,  aud  the  pit.  has  bis  election,  9. 
Power  of  the  auditors  is  as  to  facts  and  law,  9.  Whure  it  lies,  10,  11. 

I,  cb.  8,  a.  2.  13  E.  1.  gave  this  aciion  to  executors;  to  wards 
in  socage,  1 .  31  E.  lU.  gave  it  to  adminiBtrators,  2.  4tb  of  Anne 
against  executors  and  administrators  of  a  guardian,  bailiff,  or  re- 
ceiver, 3.  By  one  joint  tenant  Uc.  against  another  &c.,  as  bailifi^ 
for  receiviag  more  than  hU  ju»t  thare  or  proportion,  2.  By  13  E. 
JII.  ipven  to  the  executors  of  merchants ;  by  3d  E.  111.  to  executors 
of  executors,  2.  By  Massachusetts  act,  February  17,  1786,  this 
action  is  regulated,  3.  Error  lies  not  on  the  Srst  judgment,  4. 
Lies  not  against  a  minor,  aa  bailiff  or  receiver,  or  if  no  privity,  5. 
Nor  if  there  be  a  special  contract,  5.     Deft,  must  have  so  far  a 

{iroperty  as  to  be  able  to  change  the  thing  for  the  bailor's  benefit,  at 
east  to  make  advantage,  6.  Lies  not  against  a  disseisor  or  wrong- 
doer, 6.  Lies  against  a  surviving  bailiff,  Gedfrey  v.  Saunders, 
3-  Lies  against  prize  agents  for  a  share,  7.  So  against  one  as 
bailiff  of  goods  sent  to  a  foreign  market  to  be  sold,  7.  So  for 
issues  of  land  and  monies,  and  otiier  cases,  8.  But  lies  not  for 
any  tort,  or  certain  debt,  9.  Lies  against  a  minor's  parent  who  re- 
ceives the  profits  of  his  land,  and  other  like  cases,  10.  Where  the 
pit.  has  his  election  of  account  or  assumpsit,  1 1 .  Joint  tenants  no 
remedy  at  common  law  Sic.,  13.  By  4  Anne,  account  lies  by  one 
tenant  in  ctHomon  against  another  Sic.,  for  receiving  more  than  hit 
jutt  than  and  proportion,  Wheeler  v.  Home,  13.  But  only  for 
what  be  actually  receives  more,  3.  Auditors  may  examine  par- 
ties on  oath,  13.  Not  necessary  to  plead  this  act,  S3.  Owner  of 
knd  may  waive  the  tort,  14.  How  it  lies  among  partners,  15.  One 
charged  as  a  receiver,  has  a  reasonable  allowance,  1 5.  Allowances 
to  ouers,  16.  How  the  deft,  is  to  account,  17.  How  the  charge 
is  to  be  made,  18.  Pleas  Sic.  before  the  auditors,  19.  Where 
one  tenant  in  common  is  not  liable  to  another,  20. 

I,  cb.  8,  a.  3.  Several  actions  by  tenants  In  common  in  Massa- 
chusetts, 1.  In  one  a  tenant  by  the  curtesy  jouied,  I.  Husband 
seized  in  his  wife's  right  may  join  her  or  not,  in  an  action  for  the 
profits,  1.  Four  tenants  in  common,  one  occupies  all,  each  of  the 
other  three  may  have  account,  2.     Especially  if  not  objected  to  in 
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•batemenl,  3.  nradin^  in,  «id  endeace.  i,  ch.  8,  a.  4.  1  to  5. 
See  vi,  cb.  178,  t.  8,  general  issue  Stc.  Second  judgment  onljr 
reversed,  ▼,  ch.  146,  a.  6.  4. 

ACCOUNTS  filed  in  by  defis.  See  Set-off,  v.  ch.  168,  suDdiy 
rules  and  cases. 

ACCOUNTS  of  sales.  See  BHU  ofParcelt.  Of  goods  in  ooe 
State  admitted  in  another,  iii,  cb.  93,  a.  3. 

ACCOUNT  stated.  See  .fiirimW  Computamt,  ii,  ch.  38.  See 
Eguity.  vii,  cb.  3S6,  a.  6.  5. 

ACCUSATION.  A  man  held  to  accuse  himself  in  no  case. 
So  a  juror  shall  not  be  asked  a  question,  an  answer  to  which  will 
be  to  bis  disgrace  ;  and  iii,  ch.  80,  a.  48. 

AC  ETIAM,  vi,  eh.  194,  a.  3.  To  what  purpose  introduced 
and  used. 

ACKNOWLEDGMENTS,  of  debts,  t,  ch.  141. 

Of  deeds  in  Massachusetts,  iv,  cb.  108,  a.  S,  3,  5.  Proof  of 
them ;  form  of  proceedings  when  the  maker  of  a  deed  refuses  to 
acknowledge  it,  ir,  ch.  106,  a.  5.  7.  Is  evidence  of  sealing  and 
deKveiy  genenllj,  7  be.  Is  notice  to  the  register,  Marshall  «. 
Jlsk,  iv,  cb.  104,  a.  3.  13. 

V,  ch.  161,  a.  3.  1.  Any  Bcknowledgment  of  the  existence  of 
■he  debt,  takes  it  out  of  the  act  of  Umitations.  Cases, — see  X<tan- 
tttttmu  ofActiom. 

ACQUITTAL,  iii,  cb.  70,  a.  8.  14,  in  malicious  prosecution 
see  tiat  head. 

ACQUITTANCE,  pleaded  in  debt,  v,  cb.  156,  is  asort  of  a  re- 
lease, a  discbarge  in  writing;  is  evidence  of  payment,  1.  When 
the  obligor  may  demand  it,  3.  Party  must  shew  bow  acquitted,  3. 
Whm  proper,  4.  Before  and  since  4  Anne,  5.  First  year's  rent 
not  demandable  after  the  second  is  aequUitd  by  deed,  primd  facie,  6. 
General  acquiltanre,  several  cases,  vi,  cb.  179,  a.  3.  I  to  5;  ple^ 
of;  replication,  non  atjaetum;  vi,  cb.  186,  a.  4. 

ACT  OF  BANKRUPTCY.    See   Bankruptcy,  i,  ch.  18. 

ACT  OF  GOD.  (See  JiccidenU.)  Its  effect  on  special  con- 
tracts. Old  law  was,  that,  it  rendering  the  performance  impossible, 
excused  the  non-performance,  iii,  cb.  73,  a.  1 ;  iv,  ch.  117.  If  a 
contract  when  made  is  iegai  and  pouible,  then  becomes  impossible 
by  the  act  of  Oed,  or  illegal  by  a  new  statute,  it  is  discharged  or 
suspended,  V,  ch.  157.  s.  16.  See  Covenant,  iv,  ch.  117,  a.  3. 1  to 
17  ;  iv,  ch.  130,  a.  I.  16. 

II  the  condition  of  a  bond  be  of  two  parts  in  the  disjunctive,  and 
both  poasiUe  when  oatered  into,  and  one  become  impossible  by  the 
act  of  God,  die  obligor  is  not  held  to  perform  the  other  part.  The 
reasons,  Laughter's  case,  iii.  cb.  JOl,  a.  6.  IS.  iv,  ch.  117.  It 
excuses  a  neglect  to  do  a  thing,  as  to  return  a  horse  lent  &c.  See 
Ifegligenee,  iii,  ch.  73,  a.  1.  31  ;  iii,  ch.  101,  a.  1 ;  iii,  cb.  103, 
a.  1.    Law  now  altered ;  hence  modem  cases  do  not  allow  death. 
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or  olBer  oef  tf  Chd,  to  pm  an  end  to  the  •p«ciai  contract,  3,  4,  be. 
A  ship  let  to  government  for  twelre  months,  wu  disaUed  by  the 
small-pox,  and  deaths  fiw.  to  proceed ;  ail  thii  did  not  affect  the 
contract,  id.  So  the  owner  must  make  bis  voyage  according  to  his 
expreu  contract,  though  absolutely  prevented  by  ninds  and  ilonna, 
n,  eh.  133,  a.  3.  13,  cases. 

V,  ch.  139,  a.  5.  The  loss  of  property  by,  falls  on  the  owner 
generally,  1.  The  reasons,  id.  Where  tenant  for  life  selb  trees, 
and  he  dies  hefote  they  are  felled,  the  effeet,  3.  If  A  r«pair  mj 
ship,  and  she  is  burnt  by  accident,  I  must  pay  him  for  hia  repairs,  3. 
Where  the  act  of  God  disables  one  to  perfimn  bis  contract,  as  bi 
restore  a  wood  in  the  plight  he  receiral  it,  and  it  is  blown  down, 
be  is  excused,  4.  Reasons,  4.  Two  ships  at  sea  run  foul  &c.,  no 
no  fault  in  either,  one  damaged  $2000,  and  the  other  $300,  each 
bears  the  loss  on  the  same  principle  of  property,  5.  A  agrees  to 
work  forBa  year  for  $84,  $7  a  month;  works  4  months  in  the  sum- 
mer, and  is  prevented  by  atabiew,  the  act  of  God,  to  work  more ; 
can  have  but  $38,  7. 

V,  ch.  ]  44,  a.  7.  5.  Bond  to  settle  lands  on  a  day,  and  the  obligor 
dies  before  it,  the  bond  is  saved  by  the  act  of  G9d,  at  law,  but  not 
in  equity  ;  A  is  bound  jo  marry  fi,  and  B  dies,  A  is  excused  by 
tbe  act  of  God,  7.  Obligor  excused  by  the  act  of  the  law,  or  obligee, 
7.  A  gives  his  bond  conditioned  to  appear  at  a  certain  court,  or 
pay  £30 ;  he  dies  before  the  court,  bb  bond  is  discharged ;  rea^pas, 
9.  So  such  bond  is  given,  and  on  the  day  water  rises  so  big^,  be 
cannot  travel,  this  is  the  act  of  God,  and  excuses,  10.  But  obiter,  if 
imprisoned  or  hindered  by  his  own  fault,  10.  Where  the  act  of 
God  may  not  put  an  end  to  a  covenant,  iv,  ch.  133,  a  3,  13. 

ACT  OF  LAW.  See  Condition.  Of  the  path's  remedy,  by 
i,  ch.  3.     Of  a  stranger ;  aee  Stranger. 

ACT,  legislative.  See  Siatutet,  vi,  cb.  196 ;  see  Sfotof,  how 
proved,  iii,  ch.Sl.  s.  33. 

ACTS  OF  TRADE.     See  Trade, 

ACTIONS,  i,  ch.  3,  a.  I.  What  is  an  action,  1.  Is  personal, 
real,  nr  mixed,  3.  How  founded,  3.  What  is  demanded  in  each, 
3.  Whence  an  action  arises,  3.  Cannot  convert  a  comtraet  into  a 
for',  but  may  waive  a  tort,  4;  and  sue  for  the  value  of  the  thing,  4. 

I,  cb.  3,  a.  3.  Who  may  be  pit.,  1.  All  persons,  except  under 
iome  legal  dbability,  1.  Persons  outlawed,  suing  in  Uieir  oira  right, 
S.  Aliem,  in  many  cases,  described,  3  to  10.  Persons  convicted, 
11  to  16. 

I,  ch.  3,  a-  3.    How,  in  ffe'ton«,  mtwrol  persoiM  nay  be  plii.,  and 

feneralformt  in  «uinr,  1.  Where  ^e  wif^  must  lie  joined  with  her 
usband  or  not,  1.  n^here  she  may  sue  him,  3  ;  or  she  may  sue 
alone,  3.  How  a  minor  must  sue,  4.  How  an  idiot,  nan  campot, 
tie.,  5.  How  one  is  sued  who  joins  in  a  contract  with  a  minor,  or 
feme  covert,  6.    Where  one  may  sub  od  a  oontraet,  tbougb  he  is  not 
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Aimed  is  it,  7.  Not  io  a  case  of  a  modern  poUcy,  6.  Note  to  the 
wifci  husband  sues  it,  9.  A  recovers  to  B*s  use,  B  may  sue  bim^ 
10.  Policy  signed  by  the  agent,  how  declared  oo,  10.  Each  count 
for  the  same  thing,  must  be  under  an  «iMf,  11.  ActiooB  Imcal,  see 
Laealy  Ue, 

1,  cb.  4.  ffhen  the  pit,  fuu  a  right  of9eUo»,aad  ofv^at  kind,  1. 
Difierence  between  a  ri^t  of  actum  and  of  eomjtentation,  1.  When 
a  perstmal  acdoo  accrues,  3.  The  kind  of  action  shall  be  brought 
which  will  decide  the  right,  and  usually  on  record,  3.  Where  the 
law  gives  a  remedy,  it  generally  gives  an  action,  5'.  Divisioa  of  ao 
tions,  as  account,  osntm^Mt,  case,  coveoaDt,  debt,  Sic,,  6,  7.  No 
mixed  acuoa  in  Masnchusetts,  but  as  to  dower,  8.  Various  kindl 
of  actions  in  the  United  States,  not  known  in  England,  and  vice 
ecria,  9.  Suits  properly  divided  into  private  actions  and  pablic 
prosecutions,  10.  No  action  when  there  is  only  damnum  abtque 
v^uria,  1,  2.  But  otherwise  where  the  party's  interest  supposes  a 
grant*  as  of  a  market  or  ferry  be.,  3.  The  reason  of  the  disiiuction 
IS.  1b  trespass,  imtocence  of  inlentiou  is  no  defence;  in  case,  all 
Urns  OB  it,  14.  Where  an  eIecti(Hi  in  actions,  15, 17.  To  waive  a 
tort,  13.  Who  defts.,  19.  Formed  actions,  20.  As  conspiracy 
and  trespass,  21. 

I,  ch.  5.  PWt.  eleelion  in  aettont  to  *ue  either,  1.  May  elect  to 
bring  OftVBifMit  for  a  tortioui  taking,  1 .    To  sue  either  torlioui  taker, 

5.  Of  case  or  trespass,  3.  To  sue  one  as  disseizor,  w  in  account, 
for  rent,  4.     Where  A  or  C  may  sue  B,  6.    Trespass  or  distraining, 

6.  The  father,  trespass,  or  case,  fw  debauching  bis  daughter,  7. 
Case  or  debt,  or  caae  or  tre^tass,  and  rule,  S.  Covenant  or  debt  for 
a  penalty,  9.  Case  or  account,  10.  Detinue,  replevin,  or  trespass, 
31.  Or  trespass  or  trover,  11.  Obligee,  his  election,  11.  May  sue 
CHI  either  of  two  counts,  13.  On  a  conditional  {vomise,  13.  Trustee 
or  eettui  jut  tnut,  may  sue,  14.  Pit.  may  sue  me  or  my  servant, 
15.    Trover  or  attumptit,  as  be  may  waive  the  tort,  16. 

L  ch.  6,  a.  1.  •defto  no*  oeerant.  Principle,  1.  No  action  can 
be  cfMwnenced  tUl  a  right  of  action  has  arisen,  1.  Many  cases,  3 
to  IS;  y,  di.  161,  a.  6,  several  cases  ;  v,  cb.  171,  several  cases. 
Proper  pleas,  i,  ch.  29,  a.  16.  10.  In  replevin,  v,  eh.  171,  a.  11, 
cases 

•  I,  ch.  6,  a.  3.  The  prweiph  of  aardvonhip  in  actiotu.  Rules 
and  sundry  cases,  1  to  5.     See  Survieorihip. 

I,  cb-  7.  Actio  peraouaiit  moritur  cum  penona.  Principle, — ac- 
tions 00  contracts  survive ;  on  torts  die  with  the  party, — illustrated  by 
■BOdry  rules  and  cases,  1  to  16.  Transitory,  19.  As  to  carriers,  i, 
eb.  33,  a.  4.  Trover,  iii,  cb.  77,  a.  9.  As  to  mesne  proGts,  iv,  cb. 
133,  a.  8.  Considered,  v,  ch.  139,  a.  1.  5  ;  v,  ch.  171,  a.  13.  16, 
Retdevio. 

Vl,  cb.  178,  a.  16.  Fonow  gradet  in  adumt.  Personal  actions 
the  same  ;  di^rent  grades  are  in  real  actions.  Formed,  see  Con~ 
firaey  and  TreMpatt,  r,  cb.  173^  a.  7.  24. 
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I,  eh.  39,  a.  7.  JHetiotu  when  pending.  Serenl  rules  Knd  cases, 
1  to  8.  Deed  obtained  pendiog  Stc.  cannot  be  raad,  iU,  cb.  90,  a> 
1.34. 

ACTIONS  qui  tan.    See  Qui  Tarn  Acthaa,  r.  ch.  148. 

ACTIONS  on  leases,  W,  cb.  133,  a  3.    Several  rules  and  cases. 

ACTIONS,  release  of,  ▼,  ch.  167.  Various  cases.    See  AeJaatea. 

V,  ch.  176,  a.  6,  tctioos  local  and  tnository,  suodrj  cases 
See  Fcnue. 

VI,  ch.  119,  ft.  4.  8.  No  one  individual  can  subject  mother  to 
an  action  without  his  consent, 

ACTS  of  the  parties,  remedies  bf,  i,  ch.  3.  Sundrjr  cases,  and 
grounds  of  them.  See  Accord,  Entry,  AwvrA,  Recapture,  Bam^e 
Jeatant, 

AD  DAMNUM,  is  an  English  writ  to  some  officer  to  inquire 
what  damages  one  may  sustain  by  taking  lands  for  certain  purposes. 
In  a  writ,  amended  from  £800  to  8000,  after  plea  pleaded,  all  being 
in  paper,  v,  ch.  166,  a.  3.  After  error  brought,  vi,  ch.  184,  a.  6,  a. 
13.     After  error  brought,  Parsons  v.  Mc  Masters,  v,  ch.  166,  a.  3. 

VII,  oh.  333,  a.  11.  46.  Is  a  writ  used  in  Virginia,  in  cases  of 
ways  laid  be. 

ADDITIONS  to  deeds  after  executed.  How  such  avoid  them. 
See  JVon  eit  Factum  and  Ranre. 

ADDITIONS  to  names,  pleas  in  abatement  for  want  of,  in  divers 
cases.  See  Abatement  end  Mitnomer,  Addition  amended,  vi.  cb. 
1B4,  a.  11 }  vii,  cb.  316,  a.  9.  A  plea  in  abatement  for  want  of, 
V,  ch.  176,  a.  6.  1  to  39.     See  JtCtiuHner. 

ADDRESS  to  the  king.  Published  in  the  Court  Gasette, 
when  legal  evidence,  see  Gaxette. 

ADEMPTION  of  legacies  kc.,  ii,  cb.  43,  a.  14,  several  mat- 
ters and  cases.     See  Legaciee. 

ADHERING  to  enemies.  When  treason  &c.  vi,  ch.  199,  a.  7. 
See  Treaion  and  MKtprision  of  Treaton,  vi,  ch.  199. 

ADJOURNMENT.  Isof  a  court  Su.  from  day  to  day,  ortimeio 
time,  as  the  word  imports.  After  it,  there  is  no  need  to  commence 
matter  anew.  See  Pleading*.  From  day  to  day,  the  meaning,  vi, 
ch.  177,  a.  11.   19. 

ADJUSTMENT  of  accounts.  See  tntimul  Computatiet.  On 
a  policy  of  insurance,  the  effect,  ii,  ch.  40,  a.  8,  cases.  See  tntt0 
ranee,  ii,  ch.  40. 

AD  LARGUM  IRE.  In  escape.  See  v,  ch.  144,  a.  16.  7. 
Form  of  plea  ding  (his  matter,  id. 

ADMEASUREMENT,  of  common,  see  Common.  Of  dower ; 
this  writ  lies  only  when  assigned  by  a  minor,  or  by  his  guardian, 
vi,  ch.  179,  a.  13.  30. 

ADMINISTRATORS.  See  Exeeuton  and  AdndniHratore. 
One  administrator  not  named  in  a  writ,  is  to  be  pleaded  in  abate* 
ment,  ch.  176,  a.  fi.  3.    One  de  bonii  non,  with  the  will  atmexed. 
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ciiiiKit  ban  enst  lo  rererse  k  judgment  recovered  by  th«  original 
czecDtor.  Nor  can  he  execute  it.  There  is  no  privily  between 
Ihem.  But  must  sue  the  or^oRl  debt.  So  as  to  a  former  adminJs- 
mtw.  Grout  and  Chamberlain,  i,  cb.  29,  a.  8.  17 ;  y,  cb.  13T. 
In  the  sereial  States,  vii,  ch.  323,  a.  17.  3  &u:.  One  sells  land  as 
exentris  ;  sale  supported  by  a  power  to  sell  as  admintitratrix,  i,  ch. 
29,  a.  14.  31  Ed.  III. ;  Massacbusetta  CoJony  Laws  of  1641 ;  Massa- 
chusetts act  of  March  9, 1784.  Statute  17,  Charles  11.  not  adopted 
here,  i,  cb.  29,  a.  1  4  to  7.  Who  and  how  appointed,  8..  Good 
till  repealed  if  granted  to  one  not  entitled  to  it,  9.  Who  is  next  of 
kin,  10,  1 1.  See  JVexl  of  Kin.  One  out  of  the  Sute,  Massacbu- 
setta act,  February  6,  1784,  12.  One  appointed  in  another  Stat* 
cannot  sue  in  Massachusetts,  or  defend  ;  and  reason,  Goodwin  «. 
Jones,  i,  ch.  29,  a.  1.  17,  Administrator  during  absence  &u:.,  and 
pendente  lite,  i,  ch.  29,  a.  19.  Must  be  where  the  intestate's  d<M»- 
cU  was  at  his  deaUi,  9.    How  a  prior  one  remains  liable,  v,  cb.  167, 

a.  8.  8.  Effect  of  repealing  administration,  where  it  avoids  or  not 
mane  acts,  8.  Administration  granted  on  condition,  giil  of  the  in- 
testate's goods  before  conditioo  broken,  is  valid,  8.  Second  ad- 
ministration got  by  covin,  acts  done  under  it  are  void  as  respects  the 
administrator,  5. 

Ill,  ch.  90,  a.  6.  As  to  administrators,  executors,  and  guardians 
being  witnesses,  aundiy  cases ;  and  aee  Evidence ;  see  Probatt 
Sonds,  v,ch.  149.  As  to  forms  in  pleading  by  and  against  etecuiora 
aud  administrators,  v,  ch.  149,  a.  1.  1,  reference  to  forms.  IV,  cb. 
108,  a.  5.  9  8cc.  may  recover  and  aeil  estates  mortgaged  ite.  to 
their  intestates. 

ADMIRALTY  and  maritime  jurisdiction.     See  Admiralty. 

ADMIRALTY,  vi,  cb.  186,  a.  5.  Decides  causes  arising  at  sea, 
and  out  of  the  reach  of  the  common  law  ;  and  proceeds  by  the  rules 
of  the  civil  law,  1.  The  modem  distinction  between  admiralty  and 
common  law  jurisdiction  rests  on  the  tvbject  matter  mainly,  1.  So 
of  a  hypothecation  bond  in  the  voyage,  though  executed  at  land,  I, 
Actsmrrai,l.  If  it  has  not  jurisdiction,  its  sentence  is  a  nulli^, 
1.  Has  of  seamen's  wages,  though  the  contract  be  made  at  laud,  2. 
And  mate's,  2.  But  not  of  a  charter-party  made  at  land,  3.  Goods 
seized  at  sea,  proceedings  as  to,  in  it,  though  brought  to  land,  3, 
How  restrained  by  13  R.  II.  c.  &  ;  15  R.  11.  c.  3  :  is  not  a  court 
of  record,  4.  Cannot  assess  a  fine,  4.  Admiralty  appeals  in  our 
Colonies,  4.     Has  no  jurisdiction  of  wrecks ;  but  has  oifiotiam  &c. 

b.  Not  of  damage  done  in  the  Thames,  &.  Admiralty  must  wholly 
arise  at  sea,  6}  7,  same.  Has  exclusivejurisdiction  of  prize  questions, 
even  if  the  capture  be  on  land  by  a  naval  force,  as  governed  by  the 
JIM  btili :  so  of  the  neutral's  freight  be.  8.  What  is  an  act  at  sea,  8. 

Assessors  in,  vii,  cb.  227,  s.  52. 

VI,  ch.  186,  a.  6.    Hypothecation,  what,  1.     See  Hypothecation. 
VI,  ch.  186,  a.  6,  sundry  cases  of  prohibitions  to  the  admirtlty. 
See  Prohibitiont. 
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VI,  ch.  186,  a.  7.  Hon  owaers  diMgreeing  can  send  a  vessel  to 
aea. 

VI,  ch.  1S6,  a.  7.  How  the  admiral^  has  jurisdiction  of  seamen^ 
wages  or  DOt }  special  contracts  as  to  them  Stc.  1.  All  mariners  he. 
except  the  mastar,  erenthe  surgeoo  is  one,  1.  A  foreign  senteAce, 
bow  executed  in  Tsrious  eases,  1.  Where  final  and  eoncluaire, 
Christie  V,  Secretan  be.  3.  Plea  lo  a  libel  in,  3.  Haa  jurisdictioii 
of  ranwni,  a.  8.  7. 

VI,  ch.  186,  a.  9,  American  cases.  The  Delaware  is  vithia 
die  admiralty  jurisdiction,  3.  So  any  question  ariung  directly  out 
of  prize,  2.  District  courts  hare  fully  admiralty  jurisdiction,  3. 
French  consuls,  no  jurisdiction  here  be.  3.  Belligerents  cannot  es- 
tablish prize  courts  in  a  neutral  country,  4.  Pmper  court  is  that  of 
the  captor's  sovereign,  4.  Prize  courts  proceed  in  rem,  4.  Where 
common  law  courts  may  inquire  as  to  prize  or  not,  4.  Not  as  to  a 
direct  question  of  prize,  4.  The  admiralty  canimt  carry  a  specific 
agreement  into  execution,  or  give  damages  for  the  breach  of  it,  4. 
A  District  Court  has  jurisdiction  of  salvage,  4.  So  if  all  parties  be 
aliens,  if  not  objected  to,  6.  So  of  forfeitures  m  the  slara  trade,  6. 
District  Courts  are  prize  courts,  7.  And  other  powers,  7,  What 
seizures  are  civil  causes  of  admiralty  jurisdiction  ;  rests  on  the  place 
of  seizure,  8.  Power  of  the  coniioental  court  of  appeals  over  State 
courts  in  prize  causes,  9.  An  information  for  exporting  arms  he. 
is  of  admiralty  jurisdiction,  iO.  Is  a  civil  cause,  and  in  rem,  10, 
NQJury,10.  An  appeal  lies  he.  10.  Supreme  Court  of  the  Uoited 
States,  limited  to  the  facts  stated  helow,  1  ] .  Foreign  municipal 
laws  to  he  proved  as  facts,  11.  How  may  be  promulgated,  II. 
What  sentence  is  conclusive,  13;  and  ii,  ch.  40,  a.  17.  Several 
points  decided,  13.  Prine  earned  into  the  port  of  an  ally  or  of  a 
neutral,  13.  And  several  points,  13.  French  seizures,  14.  Au- 
ditor's errors,  1&.  The  admiralty  jurisdiction  no  part  of  our  Colony 
government,  16.  Was  reserved  to  the  king,  16.  Divided,  16.  Now 
in  (he  Union,  16. 

VI,  ch.  1 86,  a.  10.  Constitution  and  statutes  of  the  United  Sutes, 
substance  thereof,  1,  2,  3,  4 ;  vii,  ch.  319,  a.  3.  17. 

VI,  ch.  186,  a.  1 1.  Other  admiralty  causes  decided  in  the  United 
States,  and  acts  of  Congress,  sundry  cases,  1  to  18.  What  is  the 
sea  he.  14,  15,  16,  17.  Notes,  14  to  18.  Several  Sutes  never  had 
it,  18. 

See  also  Captures,  vii,  ch.  337,  many  admiralty  cases.  Moat  ot 
the  forms  of  proceeding  in  the  case  of  the  Hope.  How  a  cause 
must  he  laid,  ii,  cb.  57.  As  to  contracts  made  at  sea  to  he  perform- 
ed on  land,  and  vice  versa,  ii,  ch.  57.     Wages  of  seamen. 

il,  ch.  68,  a.  2.  9.  Soil  when  the  tide  is  down  may  be  private 
property,  and  things  then  done  there  are  triable  at  common  law; 
but  when  the  tide  is  up,  in  the  admiralty,  Constable's  case- 

U,  ch.  69,  a.  3.     Vessel  warranted  Swedish  and  neutral,  decree 
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n  the  French  adminltjr,  coodemDing  her  as  English,  is  ebnclnaiFe, 
Lane's  case. 

Vn,  ch.  224,  B.  T.  3.  Where  arms  of  the  sea,  are  within  the  ad- 
aiira%  jurisdtctioii.  a.  8. 20,  nev  evidence  admined  in  the  court 
appealed  to. 

ADMISSION  of  one,  is  the  admission  of  all  the  contractors  Sic.    ' 
See  Ctmfettion  and  Answer, 

AD  OSTIUM  ecckiia.  One  kind  of  doner  in  Eogland,  iv,  ch. 
130,  a.  4.  33. 

AB  QUOD  damnum.  An  English  writ  not  in  use  here  by  this 
name ;  is  in  Virgiaia,  vii,  cb.  223,  a.  4.  18 ;  ch.  223,  a.  11.  46 ; 
and  iii,  ch.  71.  a.  3. 

ADVANCED  wages.  See   fVaga  ©f  Seamen. 

ADVANCEMENT,  iii,  ch.  90,  a.  1.  Deed  to  a  son  for  love 
and  adeclioD,  and  5t.  consideration,  is  no  advancement,  Scott  v, 
Scott,  25.  Heir  barred  himself  his  portioD  on  receiving  an  ad- 
vancement ;  principles  considered  Quarles  v.  Qjarles,  iv,  ch.  104, 
a.  2.  What  is  an  advancement,  iv,  ch.  126,  a.  1.  2  ;  a.  2.  S,  6,  7  ; 
cases.  Advancement  specially  pleaded  in  bar  of  the  beirs  demand, 
and  special  pleadings,  Quarles  t>.  Quarles,  vi,  ch.  178,  a.  19.  And 
grounds  of  advancement,  1  to  13. 

ADVERSE  possession.  Where  it  exists  against  the  owner  of 
land,  his  deed  of  it  is  void.  See  Seizin  and  Ditieizin,  iv,  ch.  104, 
a.  3 ;  cases,  iv,  ch.  127,  a.  3.  1  ;  iv,  ch.  128,  a:  23.  20.  What  evi- 
dence of  or  not,  iii,  ch.  99,  s.  27.  Where  twenty-five  years  not  suffi- 
cient, iv,ch.  115,  a. 4. 30.  See  Ponemon;  and  iv,ch.  115,8.9.7,8,9. 

ADVERTISEMENT.  See  various  distinct  subjects;  as  ad 
quod,  i,  ch.  38,  a.  S.  7,  Executions,  v,  cb.  136,  a.  14  he.  Sales 
by  orders  of  courts  tzc.  Advertising  to  pay  all  debts.  See  lAmita- 
timu;  and  iii,  ch.  99,  s-  3.  By  executors  &c.  See  Executon  and 
Adminittratort,  and  Guardians, 

ADULTERY.  Incfist,  notorious  lewdness,  and  fornication,  are 
all  ofiences  against  religion  and  morality,  vi,  ch.  19S,  a.  9.  1.  And 
punishable  by  law,  1.  How  severely  punished  in  the  seventeenth 
century,  1.  Or  only  by  the  church  in  England,  very  lightly,  1. 
Not  left  to  the  church  in  the  Colonies,  1.  Adultery  by  the  Colony 
law  of  Massachusetts  of  A.  D.  1 646,  was  capital,  2.  How  punished 
since,  id.,  and  3.  One  act  of  adultery  does  not  constitute  cohab- 
iting, 4.  Only  a  married  person  can  commit  adultery,  4.  Very's 
case,  iii,  ch.  90,  a.  11.  22.  A  party  in  the  crime  not  a  witness,  14; 
iiijch.  99,  s.  10.  What  proves  a  man's  adultery  with  a  second  wife, 
living  the  first,  10.  An  actual  marriage  must  he  proved,  10.  What 
proves  adultery.     See  Divorce.     Sundry  cases,  ii,  ch.  46. 

ADVlCEl,  iii,  ch.  101,  a.  3.  9.  An  annuity  for,  may  be  explain- 
ed by  parol  evidence,  what  kind  of  advice  intended.  If  I  am  bound 
to  make  an  estate  by  the  advice  of  A,  it  is  enough  if  so,  done  legal 
OfT  not.     See  Couiuef. 
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V  cb.  144,  a.  18.  4.  When  one  to  execute  a  deed  has  time  U 
take  advice  of  bis  counsel,  t,  ch.  144,  a.  9.  13.  Where  the  gran- 
tee must  first  advise  the  kind  of  estate,  13.  Obligee  first  advises, 
13.     Or  Judge,  13.     Where  the  obligee's  counsel  is  to  advise,  14. 

ADVOWSON,  mostly  EngUsh.     See  Minitten  amf  Religion. 

ADVOCATI,  their  office,  !,ch.  31.  s.  20. 

AFFIDAVITS.  See  Depotiiiotu  and  AffidaviU,  iii.  ch.  87, 
especially  a.  3.     See  Practice. 

AFFINITY  is  relationship  by  marriage,    ii,  ch.  46,  a.  1 .  7. 

AFFIRMATION,  vi.ch.  194.  The  party  affirming  begins,  and 
it  must  be  proved,  iii,  cb.  80.  a,  1.  16.  How  affirmative  statutes 
may  stand  together;  see  Statutes,  vi,  ch.  196.  .How  affirmative 
covenants  to  be  pleaded,  iv,  ch.  121,  a.  2,  cases.  Implied  or  ex- 
pressed in  the  sale  of  goods.  Cases,  see  Deceit,  ii,  ch.  63.  Falsley 
implied  is  deceit,  and  the  gist  of  the  action.  Express  may  be  deceit 
or  contract,  ii,  cb.  62. 

AFHRMATION  INSTEAD  OF  AN  OATH,  iii.  ch.  98.  s.  19. 

AFFIRMATIVE  AND  NEGATIVE.  SeePUadingtaKdJaue, 
iii,  ch.  91 ;  iv,  ch.  131,  a.  3.  1,  3,  3. 

AFFRAY,  vi,  ch.  301,  a.  2.  Is  the  fighting  of  two  or  more  per*- 
sons  in  some  public  place,  to  the  terror  of  the  people ;  if  private, 
only  an  assault;  may  be  suppressed  by  any  private  person  ;  he  may  ' 
endeavour  to  part  them,  wliatever  consequences  may  follow,  id.  vii, 
ch.  316,  a.  3.  14.  vii,  ch.  301,  a.  2.  The  constable,  or  other 
peace  officer,  may  break  open  doors  to  suppress  it,  or  to  apprehend 
the  affrayers ;  may  carry  them  before  a  justice,  or  imprison  them, 
for  a  reasonable  lime,  tiU  the  heat  is  over.  Punishment  is  fine  and 
imprisonment.  By  an  article  of  war,  all  officers  may  quiet  them. 
Private  persons  parting  affi-ayers,  must  give  notice  of  their  peaceabU 
intentions,     vii,  ch.  316,  a.  3.  14,  be. 

AFRICANS.     See  AegroM  and  Slavery. 

AGAINST  LAW ;  Conditions  Etc.,  when  void  or  not.  iv,  ch. 
111,a.  3.  2. 

AGE;  i,ch.29,  of  administrator  or  executor,  is  31;  to  choose  guar- 
dians, is  14;  ii,  ch.  35,  a.  1.  2.  Also  to  make  wills  Su.,  is  21,  iv. 
cb.  137,  a.  4.  1.  So  lo  vote,  be  jurors,  pass  away  lands,  and  make 
testaments,  ta  21,  1.  Age  of  discretion  is  14 ;  may  be  capable  of  a 
crime  between  7  and  14,  vi,  cb.  197.  a.  6.  5.  Doli  capax,  who  is, 
6.  Age,  how  computed,  ii,  ch.  35,  a.  1.  2.  iv,  ch.  127,  a.  4 ;  by 
Massachusetts  Colony  law,31,  id.  So  pit.  or  deft.  id.  Agetoconvey 
Uc-  in  some  States  is  17,  18,  kc.  See  vii,  ch.  333,  a.  3.  S,  s.  4. 4, 
&c-  Age  lo  be  a  witness,  iii,  ch.  98,  7  to  10.  List  of  tables  of  ages« 
showing  how  long  one's  life  may  be,  iv,  ch   130,  a.  4.  93, — note. 

AGENT,  iii,  ch.  90,  a.  22.  To  sell  land  is  not  a  witness  to 
prove  bis  written  power  lost ;  who  is  an  agent,  3.  Witnesses,  if  no 
interest  be  shown,  iii,  ch.  90,  a.  3.  1,  Broker  is  one,  and  proved 
his  power  by  his  parol  teetimony ;  usually  not  liabls  .to  costs,  3. 
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Deft.  ftOowed  to  use  deposiuons  be  took  when  agent,  3.  Banker's 
clerk,  who  paid  away  his  money,  a  witness,  3.  The  son  one,  4. 
Not  a  witness  if  he  act  not  in  the  usud  course  of  business,  5-  Must 
repay  monies  mispaid  him,  not  paid  over,  i,  ch.  9.  a.  1 1 .  1 ;  r,  cb. 
139,  a.  3.  5.  Passing  to  account  is  not  paying  orer,  i,  ch.  9,  a.  11. 
A  collector  paid  orer,  and  not  liable,  2.  Known  agent  not  liable, 
paid  over  or  not,  Sadler  v.  Evans,  3.  Qutcre,  as  to  Jacob  v.  Allen, 
3.  Agent  recovers  money  for  his  principal,  his  services  a  charge 
on  tbem,  4.  A  broker  or  agent  del  credere,  a  witness,  5.  Agent 
paid  money,  ignorant  he  bad  a  right  to  retain  it ;  he  recovered  it 
back,  6.     Where  one  signs  a  note,  i,  cb.  30,  a,  31.  24,  30,  47. 

I,  ch.  30,  a.  30.  He  neglects  to  present  a  bill,  is  liable,  13.  Wbftt 
-be  knows,  the  law  presumes  the  principal^nows,ii,ch.40,a.  II.  10. 

II,  ch.  59,  a.  I.  Principal  liable  or  not,  for  the  act  of  the  agent; 
aa  tbe  agent's  fraud,  1.  Must  act  by  the  principal's  orders,  expressed 
or  implied,  1.  Facit  per  alium,  facit  per  le,  1.  Who  is  one,  1. 
Master  tec.  liable  only  when  the  agent  tic-  acts  within  bis  orders, 
3,  3.  If  my  servant  drive  my  Cart  over  one  negligently,  I  am 
Ji^le,  3. 

n.  ch.  69,  a.  3.  Cases ;  principal  not  liable  for  the  tmijiit  or  fu- 
rioui  acts  of  his  agent,  1,  Mosley  v.  Gainsford.  Case  of  a  distress, 
and  using  it,  1.  And  sundry  cases,  as  Day  v.  Edwards,  3  &c.  la 
•11,  great  principle  is,  I  am  answerable  for  the  n^^en^  acta  of  my 
servaot  or  agent,  done  under  my  express  or  implied  orders,  not  done 
with  force,  1 .  I  am  not  liable  if  my  agent  or  servant  do  an  act  of  kit 
ram  head}  as  if  he  sell  my  counterfeit  jewel  for  a  good  one,  Southera 
V,  Howe,  4.  Nor  for  bis  voluntary  act,  I .  Nor  if  I  order  wbat  ia 
lawful,  and  he  does  more,  4.  Nor  bis  tortiout  aeti  with  forte,  5. 
Bnt  am  for  bis  negligent  acts, — six  reasons,  6,  6. 

U,  ch.  59,  a.  3.  Catet  in  which  principal  u  lial^for  hit  agent't 
n^eeu  and  fraudi,  includirig  children  fyc.  Cases,!.  Masters  and 
ownersjointly  and  severally  liable,!.  Is  ex  delicto,^.  Examined, 6,7. 

n,  ch.  59,  a.  4.  DouAtful  caiet,  1  to  10 ;  as  Michael's  case ; 
Jones  V.  Hart  8ic. 

n,  ch.  59,  a.  5.  Servant  hinudf  liable  or  not.  Agent  or  servant 
is  liable  whenever  he  (commits  a  trespass,  vt  et  armis,  to  his  principal 
for  converting  his  goods,  1  to  10,  Sic.  Agent  inc.  whs  hires  labourers 
for  his  master,  is  not  liable  for  their  acis,  6,  Stone's  case.  Attorney^ 
where  not  liable^  7.  My  servant  robbed,  not  liable  to  me,  8.  Is  for 
smuggling  goods  ;  selling  corrupt  wine,  9.     For  his  own  acts,  10. 

II,cb.59,a.6.  Enticing  away  teroants Sfc.  Several  cases,!  to  10. 

n,  cb.  59  a.  7.  Cateper  quod  tervitium  amiiit.  Rules  and  cases, 
1,  3.     How  this  is  trespass,  3,  4. 

n,  ch.  59,  a.  8.  Attomiet,  where  liable  or  not.    See  Attomiet. 

II,  ch.  59,  a.  9.  Assessors  liable  or  not.  See  Auetson.  Master 
and  servant,  ii,  ch.  47. 

II,cb.  59,  a.  10.  Grounds  of  the  principal's  liability  Sot  his  agent 
K  servant's  acts;  principle  considered. 
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II,  cb:  €S,  a.  1,  Horn  v.  Nichols;  factor  abroad  sells  one  bind  of 
silk  for  another  ;  principal  is  liable. 

II,  cb.  63,  a.  7.  6.  A  servant  sells  a  libel  io  his  master's  shop,  it 
is  his  act. 

I,  cb.  20,  a.  10.  A  bank  acting  as  agent  for  A,  is  liable  to  B  for 
moaey  bad  and  received,  not  paid  over,  though  credited,  and  no 
reward. 

V.  cb.  143,  a.  5.  10.  A  promise  to  an  agent  o(  a  corporation  Io 
pay  assessments ;  the  corporation  can  sue. 

I,  cb.  9,  a.  30.  Special  case.  Freeman  v.  Otis. 
I,  ch-  9,  a.  18.  5.  -dgent  and  principitl  at  to  eontracti.  Public 
agent  not  liable,  Macbeath  V.  Haldermand ;  Brown  v.  Austin;  Hodg- 
don  t>.  Dexter,  6.  Suit  against  a  United  States  collector,  Davis  v. 
Jackson,  7.  Covenant  against  the  agent  of  a  state  prison ;  on  notes 
made  by  agents,  must  appear  in  the  contract  he  acts  as  agmt,  and 
binds  bis  principal,  7.  How  aSected  by  parol  evidence,  7.  Prin- 
cipal is  liable  where  bis  agent  paid  his  debt  in  a  bad  check,  8. 
Exception,  S.  Agent,  where  liable,  9.  Agent  or  attorney,  where 
liable  to  his  principal  for. only  the  compromised  debt,  10.  Agent 
liable,  paying  over  after  notice,  10.  Several  cases,  10;  and  i.  cb.  l,a. 
16.  4.  Where  an  agent  may  retain  monies  to  indemnify  himself,  i, 
cb.  9,  a.  18.  11.  May  recover  for  monies  advanced,  13.  Agent's 
sale  confirmed  by  after  consent,  1 3.  Agent  bound  himself  only, 
not  signing  for  his  principal,  Arfridson  v.  Ladd ;  the  writing  must 
show  the  agent's  character,  and  where  plain,  no  parol  evidence  is 
admissible,  16.  A  parish  appoints  a  committee  of  three  to  contract, 
contract  of  ope  is  not  binding,  15,  16.  Where  bis  power  by  deed 
ii)ust  be  produced,  16.  In  making  simple  contracts,  his  power  is 
provable  by  parol,  16.  Agent  of  a  trading  company  may  bind  it, 
16.  But  not  a  sub-agent,  Emerson's  case,  16.  But  may  buy  on 
their  credit.  16.  Agent  liable  to  account  lo  his  principal  for  his 
monies,  though  directed  to  pay  to  a.  third  person,  if  not  so  actually 
paid,  17.  A  signs  a  note  \a  B's  name,  and  as  his  attorney,  but  has 
DO  power,  A  is  penonalli/  liable,  1 6. 

Ill,  cb.  83,  a.  2  Agent's  admissions  bind  the  principal  or  not ; 
bis  confession  must  be  taken  altogether,  3.  Musi  not  be  drawn 
from,  4.     See  Confetnon. 

AGGRAVATION,— of  damages.  See  Damaget,  i,ch.28;  and 
IZVetpoM,  V,  ch.  172,  v,  ch.  173;  and  iii,  ch.  85,  evidence  as  to. 
See  Evidence  lo  increase  or  mitigate  damage*,  iii,  cb.  85.  Cases 
as  to  jurisdiction  ;  see  vii,  ch.  227.  Words  not  actionable  joined  to 
those  that  are  ;  former  viewed  as  in  aggravation,  ii,  cb.  63,  a.  8.  26. 
Sec  TAbels  and  Dtfamalion,  niatleis  joined,  v,  ch.  173,  a.  1.  7. 

AGGREGATE  CORPORATIONS.  See  Corporaliont  and 
Succeuion,  i,  ch.  22  ;  iii,  cb.  76,  a.  10 ;  v,  ch.  148. 

AGGREGATIO  MENTIUM.    See  ^greementt,  i,  cb.  11. 
AGISTMENT,    i,  ch.  10,  a.  I.    Pit.  may  have  ind^itatu  a 
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Moa^nt  and  quantum  meruit  against  ifae  deft.  Tor  pastuiiug  bia  cattle, 
1.  Agister  not  liable  for  a  horse  inc.  stoleo,  1 .  Nor  can  he  retain 
for  their  keeping,  2.  Is  answerable  for  his  ordinary  care,  2.  Very 
various  as  to  creatures  and  times,  3.  His  implied  promise  to  re- 
turn them,  4.     What  is  a  good  declaration,  5.     Nature  of,  6. 

I,  ch.  10,  a.  2.  On  Massechuselts  statutes  ;  not  in  forests  here  as 
in  England,  but  in  our  roads  and  commons,  1 .     Colonj  and  Prov- 
ince laws  on  this  subject,  2,  3.     State  law  of  February  3,  1789, 
regulates  horses  going  on  ways  and  commons,  4.     State's  law  of 
June  23, 1793,  extends  the  provision  to  asses  and  mules,  II.    State 
law  of  February  14, 1789,  establishes  regulations  as  to  swine,  horses, 
'sheep,  on  commons  and  ways,  5.     State  act  of  February  26,  1800; 
towns  empowered  to  make  regulations  as  to  neat  cattle,  horses, 
mules,  or  asses  going  at  large,  €.    State  act  of  November  21,  1804,  - 
empowers  towns  to  direct  as  to  any  commonable  beast,  7. 
V,  ch.  172.  An  agister  may  have  trespass. 
AGREEMENT,  i,  ch.  1 1,  a.  1.  Is  aggregatio  mentium.   De6ni- 
tioQ  of,  1.     Ceases  by  being,  put  into  writing   under  seal,!.     A 
promise  accepted,  becomes  an  agreement,  2.     Rule  of  construction, 
3.     If  A  guaranty  a  certain  price  to  B's  goods,  and  he  omits  to  take 
it  when  be  may,  A  is  discliarged,  4.    Agreement  is  void  when  goods 
are  sold,  and  no  price  paid,  no  future  payment  agreed  on,  no  de- 
Lvery  of  the  goods,  5. 
I,  ch.  11,  a.  2.    Earnest ;  see  Earnest. 

I,ch.  11,  a.  3.  Efiecl  of  j>ro,or  for,  or  conditions  in  agreement,  1. 
As  if  A  agree  to  sell  a  horse  to  B,  for  £20,  B  cannot  take  htm  till 
be  pays,  1.  Or  £20  for  a  year's  work,  B  cannot  sue  till  the  work 
is  done,  1.  Some  special  cases  excepted;  conditional  one  incom- 
plete, 1.     A  names  the  price  of  the  goods  sold,  2. 

I,  ch.  11,  a.  4.  Writings  where  necessary  on  the  statutes  of 
fraud,  1.  Massachusetts  act,  June  20,  1788,  as  to  executors  and 
administrators ;  as  to  the  debt  of  another ;  marnage,  &ic.  ;  cases  of 
construction  thereon  ;  English  constructions  apply  here.  See  those 
heads.  Substance  of  the  act  is  the  Province  act  revised,  2.  Writ- 
ing not  necessary  if  the  act  is  to  he  done  within  the  year,  4.  Aa  » 
marriage  had,  5.  Ship  returned  Sec. ;  for  either  may  happen  with- 
in a  year,  6.  A  letter  signed  is  a  good  memorandum,  7.  Clause 
as  to  goods  of  £10  value,  extends  not  to  contracts  executory,  bnt 
mly  to  cases  where  to  be  delivered  immediately,  8.  Sales  at  cuc- 
ti(».     See  Si^  at  Auction. 

I,  ch.  II,  a.  5.  Parol  agreements  cannot  control  a  deed,  1.  A 
binds  himself  by  deed  to  build  a  house  by  such  a  day,  time  cannot  be 
enlarged  by  parol,  1.  So  as  to  an  award,  2.  Parties  agree  there 
be  a  written  license  to  be  absent  from  the  theatre,  a  parol  one  is 
void,  3.     So  as  to  a  lease  4. 

I,  ch.  11,  a.  6.  Parol  agreements  as  to  lands,  1.  Where  a  parol 
contract  is  confessed  in  the  deft's.  answer ;  or  part  is  performed ; 
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or  coDtractee  eaters  and  speeds  money,  equity  inll  decne  perfonn- 
ancB,  1.  Agreement  to  sell  linds,  the  vendor  is  deemed  a  trustee 
for  the  vendee,  2.  Agreements  on  valuable  consideration  viewed 
in  equity  as  performed,  3.  Where  by  agreement  pit.  is  to  deliver 
possession,  be  must  state  and  shew  his  right  to  do  it,  3.  Massa- 
chusetts act  of  March,  10,  1784,  providing  no  interest  in  lands  pass 
without  writing,  4.  Parol  ^eement  to  be  reduced  to  writing  and 
prevented  by  the  fraud  of  him  to  be  bound,  may  be  decreed  in 
equity,  4.  If  A  buy  land  with  B's  money  io  A's  name,  it  Is  a  trust 
for  B,  though  no  deed  is  by  operation  of  law,  10.  A  contract  for 
the  sale  of  timber  growing  on  the  land,  may  be  by  parol,  12,  quart. 
Sale  of  land  at  suction  is  within  the  act,  13.  So  of  goods,  but  some 
doubts;  point  examined,  13,  14,  15.  The  agreement  must  be  ao 
tually  signed  ;  but  the  manner  is  not  material,  as  if  one  sign  as  a 
witness,  knowing  the  case,  it  will  do,  16. 

I,  ch.  1 1,  a.  7.  The  mode  of  placing  the  signature  ;  must  be  so 
placed  on  the  writiug  as  to  authenticate  it  m  toto,  cases. 

I,  ch.  11,  a.  8.  A  letter  in  equity  \p  good  and  b'mds,  1.  What- 
ever the  writing  be,  a  letter  or  note  io  writing,  it  must  contain  the 
precise  terms  of  the  contract  at  large,  and  date,  2.  There  may 
be  as  much  peijury  in  proving  a  vague  contract  that  exists,  as  in 
setting  up  one  that  never  existed,  3,  cases. 
.  I,  ch.  11,  a.  9.  Parol  agrftement  at  to  landt,  tn  equity.  Several 
cases  executed,  in  equity,  as  where  the  facts  are  to  be  ascertained  by 
confession  Sic.  or  by  parlies  agreeing  in  bill  and  answer  be. ;  and 
the  act  fixes  no  particular  time  when  the  thing  must  be  put  in  writ- 
ing, 1.  So  if  a  parol  agreement  is  in  part  executed,  and  the  con- 
tractee  has  incurred  expenses  under  it,  the  same  is  good  if  the  terms 
can  be  made  out,  3.  So  if  possession  be  given  according  to  the 
agreement,  equity  will  decree  it,  cases,  4.  But  the  act  done  must 
be  such  as  would  not  have  been  done  but  on  the  account  of  the 
agreement,  4.  When  earnest  is  paid,  an  action  lies  for  damages 
for  non-performance,  5. 

1,  cb.  11,  a.  10.  How  far  parol  agreements  can  affect  written 
ones,  I.  Parol  evidence  is  admissible  in  fixing  the  quantity  of  dam- 
ages on  a  written  agreement :  so  to  protect  fraud  and  imposi^on,  1. 
Massachusetts  act,  March  10,  1784,  respects  lands  only,  not  goods; 
the  reasons,  2.  Parol,  though  it  may  not  control,  may  explain  written 
evidence  on  the  principles  of  the  common  law,  3.  Eqitiiy  will  never 
suffer  one  to  plead  the  statute  of  frauds,  to  cover  his  own  frauds, 
cases,  3. 

I,  ch.  II,  a.  11.  Agreement!  waived.  Here  parol  agreement  in 
pai$  has  no  e^ct  to  divest  or  accept  a  freehold  ;  but  odierwise  ac- 
companied by  entry,  or  being  in  court. 

I,  ch.  11,  a.  13.  ^greementt  partly  petfomed ;  as  if  A  agree  in 
writing  to  build  me  a  bam,  for  $400,  partly  do  it,  and  voluntarily 
leaves  it,  he  cannot  recover  for  what  be  has  done  ;  but  otherwise  if 
forced  to  leave  by  tmaviNdRble  accident. 
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I,  di>  11,  ft.  IS.  Promita  not  within  the  act  at  to  lanJt,  1.  Pit. 
wUa  lands  to  tfae  deft.,  his  psrol  promiae  to  pay  is  good,  1.  For 
bere  the  pit.  does  not  demand  lands  or  any  thing  in  lands,  1.  A 
^ves  ■  warranty  of  land  to  B,  B  releases  it,  for  which  C  receives 
the  money,  C's  implied  promise  to  pay  it  is  good,  and  not  within  the 
statute,  Bless  s.  Thompson,  3, 3.  If  the  promise  be  any  way  as  to 
the  conveyance  of  land,  it  is  void,  if  not  in  writing  signed,  4.  If 
A  sgree  by  parol  to  sell  land  to  B,  and  B  agree  in  writiog  to  pay 
f  100  for  it,  he  is  bound,  4.  The  writing  the  statute  requires  need 
Dot  express  the  consideration,  6.     The  point  coandered,  6,  7. 

VII,  cb.  235,  a.  fi.  14.  Agreements  against  our  laws,  though  erea 
made  by  enemies,  are  not  enforced  by  our  courts. 

AGRICULTURAL  corporations,  i,  ch.  33,  a.  57.  Their  rights 
aod  duties,  5. 

AID,  V,  lib.  136,  a.  17.  Generally  justices  may  command  sher- 
iffi,  constables,  Sic.  and  other  persons  present  at  any  affray,  riot,  as- 
sault and  battery,  to  aid  and  assist,  and  to  fine  them  for  not  aiding ; 
fines  to  be  levied  by  distress,  37.  So  sberiffi,  deputy  sheriffs,  and 
constables  to  preserve  the  peace,  may  require  aid  or  "  suitable  assis- 
tance," Sic.  on  penalty  tm.  27.  And  a  constable  has  power  to  con- 
vey persons  froin  town  to  town  to  gaol,  37.  See  Aitittanti  and 
ArraU-  Massachusetts  statute  as  to,  cb.  136,  a.  17.  27.  One  in 
aid  of  an  officer,  how  protected.  II,  cb.  66,  a.  6.  7.  Aid  may  be 
requited,  v,  ch.  136,  a.  15.  7. 

AID  in  pleadings.     See  PUadiagt, 

AID  prayer,  vi,  ch.  177,  a.  3.  Is  a  dilatory  plea,  I.  In  use  only 
in  real  actions,  1.  By  it  the  tenant  calb  in  aid  another  person  for 
the  feebleness  of  his  title,  1.  As  tenant  for  life  him  having  the  in- 
heritance in  remainder  or  reversion ;  statute  31  H.  VIII.  I,  3. 
Joint-tenants  &c.  have  aid,  2.  Has  been  adopted  here,  3.  Tenant 
tt  will  may  pray  in  aid,  3.  In  what  cases  aid  prayer  is  had,  3.  In 
all  cases  in  which  the  inheritance  comes  in  quesuon,  as  in  formedon, 
writ  of  entry,  and  all  real  actions,  except  assise :  so  in  trespass  and 
replevin,  when  the  title  comes  in  question,  3.  Many  cases  stated, 
3.  Counterplea  in  praying  aid,  4.  Several  cases,  4.  Counterplea, 
where  tenant  for  life  prayed  in  aid  the  remainderman,  5. 

VII,  ch.  228,  a.  3.  5.  In  a  writ  of  right  aid  may  be  had,  ir, 
cb.  124. 

AIDED  by  verdict.     See  Verdict,  and  vi,  ch.  184  ;  vi,  ch.  165, 


AID  of  memorandum,  iii,  cb.  80,  a.  I.  35.  Evidence  for,  may 
kmfc  at  minutes  b>  refresh  memory. 

AIR.  Case  of  obsiructing,  corrupting,  Stc.  iii,  ch.  74,  a.  3.  14 
fiic. ;  iv,  ch.  134.     See  JVusaneet. 

ALE-HOUSES.  See  /nni .  To  keep  one,  no  ofience  at  cooi- 
non  law,  v,  ch.  148,  a.  3.  9. 
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ALIENO  talo.  This  caooot  be  claimed  bj  a  meie  inhabitant, 
i,  ch.  26,  a.  3.  3  ;   a.  6  ;  a.  23.     See  Pretcriptioa. 

ALIENS,  i,  ch.  3,  a.  2.  Where  he  may  sue.  See  Action.  AS 
bora  under  unjr  allegiance,  can  inherit  in  all  the  territories  subject  to 
it,  iv,  ch.  131  8(c. 

IV,  cb.  131,  a.  1.  General  principles.  Is  one  born  under  a  fo^ 
reign  allegiance,  1.  Owes  a  local  allegiance  while  in  the  country  : 
is  protected,  1.  Can  bold  lands  till  office  Iband,  1.  But  cannot 
inherit  or  be  inherited  kc.  1.  May  lake  a  use  till  office  found,  3. 
Alien  friend  indicted  for  breach  of  allegiance,  3.  He  is  seized,  till 
office  found;  but  an  estate  in  tail  will  not  descend,  4.  Effect  of 
uaturalizBtioQ  &<:.  5.  Au  alien  wife  has  no  dower,  6.  But  has  ii 
naturalized,  6.  Not  a  tenant  by  curtesy,  7,  (and  ch.  130.)  Nor 
have  a  term  but  as  a  merchant.  Alien  enemy  a  good  plea,  if  pro- 
tection, must  reply  to  it,  8.  Monies  cannot  be  remitted  to  an  alien 
enemy,  9.  Plea,  alien  enemy,  is  only  for  delay  as  to  personal  es- 
tate, 9.  May  sue  in  mtter  droit,  10.  Four  reasons  usually  giren 
for  aliens  not  holding  lands,  11.  Case  of  a  son  a  denizen,  and  one 
naturalized,  of  an  alien,  12.  Cannot  be  trustee  or  seized  to  use,  13. 
ir,  ch.  131,  a.3.  fVho  is  an  alieti.  Seeebove.  A  British  woouin  went 
to  Flanders,  and  there  married  an  alien,  and  had  a  son  there  ;  held, 
he  could  not  inherit  her  estate  in  England,  being  an  alien,  1.  But  if 
a  British  man  marry,  in  France,  an  aHen  woman,  and  there  hare  a 
son,  he  may  inherit  his  father  in  England,  1.  By  act  of  Congress, 
January  39,  1795,  an  alien  father  naturalized,  so  bis  children  under 
twenty-one  in  the  United  Sutes :  so  citizens  of  the  United  States 
haviug  their  children  born  beyond  sea,  are  citizen ;  exception,  3. 
Calvin's  case  contains  most  of  the  essential  principles  as  to  aliens, 
detailed,  3.  As  an  "  alien  is  a  subject  born  out  of  the  allegiance 
of  the  king  ;  and  under  the  allegiance  of  another,"  3 ;  every  one 
is  an  alien,  or  subject  born,  3;  enemy  or  friend,  3;  temporary 
or  perpetual,  3.  And  rules  and  cases,  id.  Children  of  ambassa- 
dors bom  abroad,  and  having  native  wives,  are  subjects  nf  their 
country  :  are  born  within  iu  Ulegiance  and  obedience,  though  rmt 
within  its  dominions,  3.  And  if  an  enemy  hostilely  seize  a  fort  in  a 
country,  and  there  have  children,  they  are  aliens,  3,  To  be  a  sub- 
ject of  a  country,  one  when  born  must  be  under  its  allegiance  and 
obedience,  3.  Men  born  in  Scotland  before  the  Union  of  James  1. 
remained  aliens  after,  3.  Men  of  countries  under  the  same  allegiance 
not  aliens,  3.  Hence,  one  born  in  Gascoin,in  France,  when  under 
English  allegiance,  was  no  alien,  3.  Same  as  to  Calais,  Wales, 
Ireland,  the  English  Colonies,  &tc.  3.  The  Union  of  two  sovereign- 
ties, or  the  divisi(»i  of  a  nation,  does  not  affect  titles  to  lands,  of 
those  previously  born  ;  several  cases,  3.  Titles  vested  before  our 
separation,  not  devested  by  it,  id.  And  aliter  as  to  future  rights,  3. 
No  time  makes  an  alien  a  subject,  4.  Even  an  alien  enemy  may 
sue  in  atUer  droit,  5.     Son  of  aliens,  bora  in  England,  a  subject,  6. 
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3t  Ed.  in.  3,  adopted  in  the  Coloaies  as  to  cbildren  bom  abroad, 
of  subjects,  7.  Important  as  to  a  subject,  a  womaD,  manying  an 
alien,  7.  4  Geo.  HI.  c.  21.  As  to  children  born  abroad  of  natural 
bom  iktbers,  8.  And  13  Geo.  111.,  c.  31.8.  If  an  American  citizen 
go  abroad  and  atarry  an  alien  wife,  and  have  cbildren  abroad,  they  an 
notalieDS,6.  Otberaisc,  American  women,  8.  Alien  becomes  enemy 
pending  the  actiw  and  is  barred  pro  tenure,  9.  Alien  enemy  may 
sue  ia  a  licemed  trade,  10.  An  alien  residing  abroad  dies  inlestale, 
his  irliole  properly  is  distributable  according  to  the  laws  of , the  coun* 
try  where  he  resides,  11. 

IV,cii.  )3[,a.  3.  Om' treatUi  at  to  eiiata  by  aUent.  Treatywtib 
Fiance,  February  6,  1778,  enabled  Frenchmen  to  bold  real  estate 
in  the  United  States  &c.,  1.  So  by  ihe  British  treaty  of  peace  of 
1783,  2,  3.     So  die  Biitiah  treaty  of  1794,  4. 

IV,  cb.  Ml,  a.  4.  American  ttatutet  on  thit  subject.  Many  passe4 
by  Congresi  and  several  States,  as  to  cotispirators  and  absentees, 
become  atieos  in  our  revolution,  1.  \atiiralizatioa  acts  by  Staie^ 
1.  Kind  uf  coufiscating  acts}  first,  without  judicial  process;  second, 
with}  MassachusedsBCt  of  AprilSO,  1779;  conspirator  act,  1.  Sub- 
stance of  it,  1.  Acts  ss  lo  absentees,  of  April  80, 1779,  1  and  2. 
Substance  of  it,  2.  Several  other  ^cig  before  that,  3.  And  Gould's 
cape,  how  an  alien,  3.  Alien  holds  land  till  office  found,  4.  A  citi- 
zen may  make  title  through  an  alien,  on  11  and  13  W.  III.,  adopted 
here,  5.  Estate  of  a  fetiu  covert,  not  liable  to  confiscation,  jilaiv 
tin's  case,  6.    Act  of  April  30,  1779,  grounded  on  criminality,  7. 

IV,  ch.  131,  a.  5.  JValureiixation  of  alient.  Only  parliament  a  a  tu- 
raliied  in  the  Colonies,  I,  3.  Aliens  held  lands  here,  as  ao  office 
was  found,  2.  So  their  lands  desceaded  even  before  11  and  13 
W.,  in.  Provi»<Mis  of  it,  3.  As  Bowdoin's  case,  3.  Flucker's,4. 
Wakfobwougb'a  case,  4  end  5.  Hart's  case,  6.  He,  a  tenant  in  tail, 
became  an  aUen ;  his  sons  being  aliens,  bis  daughter,  a  citizen,  took 
her  euate ;  the  reasons,  6.  The  common  law  before  1 1  and  13  W. 
III.,  7.  Before  1789,  State  legislatores  naturalized  near  all  who 
applied,  8.  Act  of  Congress,  Maicfa  26,  1790,  pescribed  ihe  terms 
of  naturalization,  9.  As  two  years'  residence  &«.,  9.  Act  of  Jan- 
uary 39, 1795,  also  prescribed  the  terms, — five  years'  residence  &»., 
10.  How  residetice  extended,  11.  Act  of  April  13,  1803,  also 
letms  and  new  provisions  as  stated,  12.  Act  of  Congress  of  July 
6, 1798,  also  terms,  13.  Act  of  March  26,  1904,  some  new  terms, 
14.     Act  of  July  6,  1813,  new  provisions,  16. 

IV,  cb.  131,  a.  6.   Effect  of  naturalization  at  to  mvnieipai  rightt 
andforwur  aUegiaace,  1  to  8 ;  eonstdered  at  large,  especially  as  to  . 
expatriation.     Talbot  c.  Jansen,  against  it,  8  ;  Isaac  Williams'  case 
l^Biast  it,  9  ;  H'llvaine  n.  C<a,  ^  same,  10 ;  Aioslee  r.  Martin, 
•gainst  it,  II;  other  cases,  12. 

IV,  cb.  131,  a.  7.  Pleat  t^aiienage.  Alien  is  barred  by  a  plea,  1. 
Is  an  aliea  euway,  3.  Alim  bom,  S'j  by  lome  special  law,  1.   How 

rot.  nil.  5 
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pleaded,  3.  OAer  cases,  2.  As  to  an  absentee,  hotf  pleaded,  3. 
Alien  eoeo^  mpertonal  actions  in  abaiemeut,  3.  Pleaded  at  Urge, 
Palmer  v.  Downer,  4.  Issue,  if  ander  the  king's  allegiance,  6.  If 
EoglishmeD  bom,  7.  Special  pleadings,  8.  July  4,  1776,  the  day 
or3eparatioi>,9, 10.  Alien,  a  devisee;  iiinih  art.  of  the  treaty  of  1794, 
not  aDnnlled  by  the  war  of  1813;  ezteat  of  it,  10,  11.  Alien  cetiui 
gui  trust,  naturalized  Su.  before  office  fouod  to  his  title,  valid,  IS. 
Allowed  to  live  here,  may  sue,  ibough  an  eceroy,  a.  7.  3.  Has  an 
implied  license,  id.  Aliens  not  jurors  inc.,  though  freeholders  and 
inhabitants,  13-  Ooe  came  from  Ireland  in  1784,  and  bougbt  laods; 
vested  in  him  and  his  beirs  by  said  9th  anicle,  14.  One  remains  an 
American  citizen,  though  he  swears  allegiance  to  a  foreign  prioce, 
15.  Right  of  dower  before,  not  after  July  4,  17T€,  16.  Purchase 
by,  good,  till  office  found  ;  but  in  descents,  our  law  does  not  notice 
an  alien  heir,  17.  Except  to  an  heir  in  tau,  July  4,  Tr76,  17.  v, 
ch.  176,  a.  3.  30;  pit.  and  deft,  aliens,  and  contracts  made  to  be 
performed  abroad,  writ  abutcable ;  time  of  pleading  in  abatement,  39. 

V,  ch.  176,  a.  4.  No  venut  necessary  in  pleading  alienage  io 
tbatement  or  bar,  4.  General  principle,  alien  enemy,  no  action,  ex.- 
ce^'mauter  dToU,i;  nor  can  he  catut  qut  iruit  ia  aa  action,  4.  Alien 
enemy  but  in  abatement :  forms  of  pleas,  6 ;  when  in  bar,— -where 
ID  abatement,  6, 7 ;  bow  pleaded  in  Rastel,  S ;  how  in  a  writ  of  right,  9. 

IV,  ch.  137,  a.  14.  S7.  An  alien  friend  may  acquire  personal 
estate,  or  hire  a  house,  or  bring  a  personal  action,  or  dispose  of  per- 
sona) propergr  by  will ;  and  iv,  ch.  131. 

II,  cfa.  40,  a.  3.  An  alien  enemy  cannot  sue  on  a  policy  by  him- 
self or  agent,  or  in  any  case,  4.  When  both  parties  are  ahens,  they 
cannot  sue  in  our  courts,  iii,  ch.  80,  a.  1.  50. 

II,  ch.  40,  a.  6.  Where  one  is  a  subject  of  England  in  regard  to 
allegiance;  and  of  the  United  States  as  to  commerce  and  insurance, 
4.     Alien  enemy  as  to  captures  ;  see  vii,  ch.  337.  58,  69. 

II,  ch,  64,  a.  4.  Alienage  in  question  as  to  voting  at  eleetiooa ; 
is  in  evidence  on  not  guiity  pleaded,  cases  1,  3,  3. 

m,  ^,  101,  a.  3.  Contracts  to  alien  enemies  are  void,  13.  Alien- 
age is  DO  objection  in  the  distribution  of  personal  estate,  v,  cfa.  136, 
a.  1.  10. 

VI,  cb.  176,  a.  S3.  31.  Where  an  alien  may  remove  a  cause. 

VI,  cb.  180,  a.  10.  38.  An  alien  born,  how  pleaded,  and  replied 
to ;  the  material  point. 

IV,  cb.  110,  a.  3.  8.  ClaiDiiDg  by  desceDt  through  an  alien; 
aliens  on  II  and  13  W.  III. 

VII,  cb.  335,  a.  6.  13.  He  can  take  tnoues  arising  from  lands 
sold  under  a  will. 

ALIAS  DICTUS.  One  must  be  sued  by  lus  name  in  the  bond, 
alia*  his  true  name.v,  160,  r.  11  ;  v,  163,  a.  3;  v,  144,  a.  3.  How 
pleaded,  vii,  318,  a.  3.  3.  Alias  executions,  v,  ch.  136,  a.  14.  14* 
^8>  &c.    Aliaa,  petit  cape,  ir,  ch.  134,  t.  4. 4.    iDter  alias  may  b« 
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in  a  decIantiOB  on  tn  avard,  t,  ch.  169,  a.  S ;  but  not  in  a  plea  of 
award,  id.  Two  counts  for  things  of  the  same  kind,  and  nol  alleged 
to  be  difierent,  aided  fay  rerdicts,  vi,  cb.  184,  cb.  185  ;  ¥,  cb,  164, 
a.  14. 

AUENO  SOLO.    See  Etuement  and  Wayi,  iii,  cb.  79. 

ALIKE  in  a  will,  as  well  as  equally,  makes  a  teoancy  in  commoa, 
hr,  cb.  128,  a.  3.  10. 

ALIENATION.    See  Coaveyancet. 

ALIMONY.  Actioii  for,  by  a  wife  against  ber  husband,  i,  ch.  8, 
a.  3.  2 ;  and  1.,  ch,  I9,  a.  13. 1 ;  reasons,  a.  19.  6.  ij,  cb.  46,  cases 
of  atimoDy,  ordered  in  divorces ;  none  on  sutute,  1786,c.69,  v,cb. 
146,  a.  8.  13. 

ALL  MY  ESTATE,  be.  in  a  will,  when  a  fee  or  not,  ir,  cb. 
128,  a.  2  ;  cases,  cb.  138,  a.  2.  10 ;  when  "  all  my  estate  in  A ;" 
w  "  all  my  worldly  substaoce ;"  or  "  all  his  real  effects ;"  give  a 
fee.  So  the  words,  "  all  I  am  worth,"  11.  So  "  all  my  interest;" 
12.  So  all  my  lands  of  inheritance,  a.  3.  3 ;  but  "  not  all  my  hinds" 
in  A,  3,  4,  iv,  cb.  136,  a.  3,  eleven  cases.  All  debts  do  not  include 
oude  contracts,  iii,  199.  s.  3, 

ALL  DEMANDS.  What  these  words  include  as  to  references, 
i,  cb.  13,  a.  14.  9,  4,  Sic.  A  release  of  all  demandt  releases  those 
the  releasor  has  as  executor,  v,  167,  a.  S.  Bnl  qutere,  if  he  baa 
one  of  his  own,  v,  cb.  149,  a.  2,  37. 

ALLEGATIONS.  See  Probata  and  Phadingi.  Must  be  sub< 
stantially  prored  as  laid.     See  ^mendmentM,  ri,  ch.  184,  a.  S ;  cases. 

ALLEGIANCE,  vi,  ch.  199,  a.  2.  1.  To  the  United  Sutet 
and  several  States.  Treason,  a  breach  of,  is  only  in  levymg  war, 
and  adhering  to  a  public  enemy  ;  cases. 

VI,  ch.  199,  a.  3.  True  principles  of  allegihnce  stated,  in  Massa- 
cfausetts  act  of  1 777.  Every  citizen  owes  it  (0  his  State  and  to  the 
United  States,  1.  Oath  of,  in  our  army,  1.  Various  kinds  of  al- 
legiance, and  how  it  continues,  2.  Protection  and  allegiance  mu> 
tual,  2.  Several  kinds  in  Calvin's  case,  3.  What  allegiance  an 
'  alien  owes,  friend  or  enemy,  4.  Allegiaoce  criminaliter,  and  as  to 
commercial  purposes,  6.  Our  Federal  oath  of  allegiance,  6.  Our 
State  oaths  of,  6.     See  Treaton. 

ALLIANCE.  See  iv,  ch.  131,  as  to  aliens  and  treaties  ;  vi,  cb. 
199,  as  to  allegiance  and  treason ;  cases. 

ALLODIAL.  The  absolute  property,  such  as  no  mao  has  ia 
England ;  as  there,  all  is  held  of  their  king,  iv,  ch.  125,  a.  2.  6 ; 
like  our  fee  simple,  id. 

ALLOY,  vi,  cb.  200.     See  Coiat  and  Moniei. 

ALLUVION,  iii,  ch.  76,  a.  1.  If  an  island  arise  in  the  middle 
of  a  river,  it  belcrags  to  the  owners  both  sides,  2  ;  if  nearer  to  one 
bank,  to  the  owner  of;  though  one  arising  in  the  sea,  in  the  nation's 
whereto  contiguous,  3  ;  if  land  be  gained  slowly  from  the  sea,  it  be- 
longs to  the  adjoining  owner  ;  if  'suddenly,  to  the  natioo,  2.    Any 
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addiiion  to  the  shores  of  rivers  &£.  by  aDavion  from  ntunil,  orTmnik 
mtursl  and  artificial  causes,  belongs  lo  ihe  owner  of  (be  shore ; 
Adams'  case,  ii,  ch.  68,  a.  7,  and  cfa.  76,  a.  1.3,  and  art.  fi ;  CB>es> 

ALLY.    Cannot  trade  niib  an  enemy,  ii,  ch.  40,  a.  6.  7. 

ALMANAC.    See  CalenAir;  JDay;  and  Date,  1,  ch.  ST. 

ALTERATIONS  IN  BONDS.  A  surety  executed  one,  and 
afterwards  his  name  was  inserted  in  a  blank  in  the  body  of  it,  in  his 
absence,  is  valid,  v,ch.  139,  a. 8. 8.  And  an  aberationto  avoid  aboodr 
made  even  by  the  obligee,  must  be  in  some  materuil  part,  8.  Alter- 
atioa  of  the  date  of  a  note  or  bill,  avoids  it,  i.  ch.  27,a.  6.  I.  Altered 
deeds ;  see  Riuvre  ;  may  be  altered  in  a  materiel  part  by  consent, 
id.;  see  iii,  ch.  86,  a.  3.  8.  Is  altering  a  note  to  gpt  one  to  attest  it 
not  present  when  signed,  iii.cb.  88,  a.  3.  17.  A  police,  ii,  ch.  40,  a. 
15.7;  vi,ch.9l,a.  S.  10,  18.  Avoids  the  deed,  if  the  obligee  blot 
out  an  immaterial  word,  v,  ch.  139,  a.  8.  7  ;  iv,  ch.  131,  cases ;  iv, 
cb,  135,  a.  7.  12  ;  in  a  will,  tho  effect. 

AMBASSADORS,  vi,  cb.  199,  a.'lO.  Their  rights,  privileges, 
powers,  and  duties,  are  de4ermined  by  the  laws  of  nations  and  na- 
ture, 1.  Not  subject  to  the  laws  where  they  reside,  1.  If  they 
grossly  offend,  may  be  sent  home  and  accnsed  to  their  masirrSf  1. 
This  exemption  extends  to  piala  prohUnta,  as  coining  8ic,  and  not 
to  mala  ui  te,  as  murder  fitc.,  not  iialile  to  civil  suits.  1.  How  ap- 
pointed in  the  United  States,  I.  How  received,  I.  Our  judicial 
power  as  to  tbem,  1.  Restrictions  as  to  titles  of  nobility  and  pres- 
ents, 1  ;  they  and  their  domestics  exempted  from  arrests,  3 ;  their 
goods  from  distress  or  attachment.  3  ;  penalties  for  suing  out  process 
against  ibetn,  3 ;  who  ie  such  domestic,  4,  5,  9. 10,  11;  do  not  owe 
even  local  allegiance,  6  ;  common  law  recognises  their  rights,  7. 
Act  of  Congress,  April  30,  1790  ;  how  limited,  8  ;  grades  of,  13. 
Immunities,  13,  14.     Ijbels  on  foreign  princes,  15,  16,  17. 

VI.  ch.  199,B.'l].  How  punUhuUe  for  crime*  or  not,  1.  Practice; 
oonsulof  Genoa,  properly  indicted  here  for  sending  threatening  letters 
to  extort  monies,  3.  Former  and  modern  practice  as  to  punisbing 
them, 4.  Dr.  Story's  case.  S;  he  owed  nllegiBnce,  though  removed 
to,  and  sent  one  by,  a  foreign  sovereignty,  &•  Cannot  be  guilty  of 
treason  Stc.,  6;  but  may  be  as  an  enemy,  6.  ^art,  if  punishable 
for  a  coospiracy  be..  7.  Mandoza's  case  ;  he  encouraeied  treason  ; 
was  sent  away,  8.  Other  such  cases,  8.  Cases  of  insults  to  them 
kc.,  9. 

AMBIGUITY.  Latent,  that  is,  one  not  appearing  in  the  deed, 
but  arises  from  a  fact  proved  dehort.  may  be  explained,  iii,  ch.  86, 
a.  4.  3 ;  btii  not  one  patent ;  see  Dthort.  A  bond  lo  A  may  be 
proved  to  be  in  trust  for  B^  4.  See  Parol  Eviifence,  and  the  cases 
of  Cook  e.  Booth,  Meatb  v.  Belfield  Sic.,  17,  19  ;  and  iv,  ch.  137, 
t.  14.  34. 

AMENDMENTS,  vi,  ch.  184,  a.  1.  General  iVinctpfes,  Sta- 
tutes as  to  them  extend  not  to  criminal  cases,  1  ;  though  Massschu- 
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setts  aat  is  gto«nl,  I.  A  verdict  aids  a  lit'a  irfettivtly  liaitd;  doI 
M.iefec^veti^,  1.  Generally  cures  defects  tnyorm,  I.  AmcndmeDts 
at  common  law  have  been  equally  in  criminal  as  civil  causes,  3.  Only 
14  Ed.lll>,  8  H.  VI.  are  stanilesof  amenrfmente, — other,  13,  ofjeofaU^ 
3.  Obscurity  of  this  subject  in  the  United  States  ;  the  reasoas,  3. 
These  sututea  necessary,  3.  Pleadings,  ort  tenut  and  simple,  he* 
fore  the  coDquest,  3.  After  filled  with  Norman  subtjlties,  3.  Short 
accouDt  of  later  improvements,  3.  Principles  of  tbe  common  law ; 
tiie  13  English  statutes,  and  scrertl  American,  to  be  considered.  4. 

VI,  cb>  184,  a.  3.  Frindplei  of  the  common  law.  fiy  this,  judges 
could  amend  tbe  same  term  :  reasons,  I.  By  this  law  were  but  few 
amendments,  and  only  wben  sotnelhiDg  in  tbe  record  to  amend  by, 
S.  Trivial  ones  allowed,  3 ;  while  proceedings  were  in  Jieri,  3. 
Now  in  JUri  till  judgment  in,  and  enrolled,  3.  Several  small 
amendments  at  commou  law  in  informations  and  indictments,  4,  5, 
8.  Record  of  a  judgment  amended  in  an  information  quo  war^ 
jvnto,  9.  In  qvi  tarn  for  usury,  all  in  paper,  10.  Denied,  II, 
13,  13,  14  ;  because  of  long  delay.  AlUer  allowed,  M.  But  tbe 
ameudment  proposed  must  not  introduce  a  new  lubttantice  cause  of 
action; — a  settled  rule,  15.  Motion  to  amend  after  attainder  io 
treasoD  denied,  because  substance,  16.  Writ  of  inquiry  lost ;  new 
one  allowed,  17.  Attorney  to  fctiardian,  18.  Mistakes  of  clerks 
amended,  not  of  the  par^y,  19.  Trespass  on  a  penal  statute  amend- 
ed to  one  at  common  law,  19.  Verdict  by  counsel's  notes,  19. 
Surplusage  in,  rejected,  30;  though  in  an  indictmeoi,  30.  No 
substance  is  wiihin  the  statutes  of  jiofail,  31.  Other  cases,  31. 
Essential  something  to  amend  by,  31.  What  is  ibis  something, 
3S,  34.  General  inferrnce,  23.  The  erounds  on  which  tbe  Eng- 
lish statutes  of  amendments  and  jeofail  have  been  enacted ;  not 
very  applicable  to  our  practice,  2^.  Order  of  the  parts  of  ao 
actiiHi.  English  practice — quite  unlike  ours,  36.  Same  princt' 
pie  in  both  countries  as  to  substance,  27.  But  how  a  statute  may 
ud  defects  in  substance,  37.  How  every  matter  of  substance  must 
be  staled,  37. 

VI,  ch.  184,  a.  3.  English  ttatutei.  Of  amendments  aadJeofaU, 
1.  How  made  necessary,  1.  The  substance  of  tliese  stated  in 
their  order  of  time ;  14  E.  III.  c.  6,  3.  11  H.  IV.  c.  3,  3.  9 
H.  V.  c.  4,  4.  4  H.  VI.  c-  3,  5.  8  H  VI.  c.  12,  6.  8  H. 
VI  c.  15,  6.  33  H.  VUl.  c.  30,  7.  18  Eliz.  c.  14,  8.  2  Jam.  I. 
c.  13,  9.  16  &  17  Ch.  n.  c.  8,  10.  3  &t  4  of  Anne,  c.  16,  II. 
9  of  Anne,  c.  20 ;  5  Geo.  c.  13,  13.  Some  English  constructioos 
be.,  13;  applicable  here. 

VI,  ch.  184,  a.  4.  Mattachutettt  ttatutet  and  niUs  of  court  Sfc* 
1.  The  substance  of  these  suted  in  their  order  of  time,  1.  Col- 
ony act,  A.  D.  1641,  contains  the  important  rules  that  have  sioce 
been  continued,  1.  Act,  1701,  2.  Act,  October  30,  1784,  3. 
A^  July '3,  1783 ;  April  term,  1780,  4,  5 ;  Febmary  term,  1796, 
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6.     Deciakm  ts  to  ameDdments  by  sooiathing  to  unead  hy,  7.    Act 

of  the  Uoited  Slates  of  September  39,  1789,  8.  What  substance, 
what  form,  9.  Aid  only  matter  of  form  in  ewil  actions,  or  cu-ntm- 
ttantitU  errort  or  wutlaket,  10.  How  amendments  nay  be  allowed 
ID  Federal  courts,  1 1 .  Verdict  for  llie  pit.  in  usury  Stc. ;  ChrisiiaD 
name  of  one  person  amended  at  common  law,  12. 

VI,  ch.  184,  a.  5.  Common  law  and  laid  ttatnta^  materuA  dU- 
lifictMmf,  1.  Reasons  to  preserve  them,  1.  The  principle  on 
which  a  rerdict  cures  defects  at  common  law  ;  or  tbey  are  no  jeo- 
fail,  3.  The  verdict  implies  the  matters  vert  proved,  omitted  in 
the  allegation,  3.  As  attomment  not  alleged,  3.  Aliter  on  de- 
fault, 3.  As  it  admits  only  such  facts  as  are  alleged,  3.  The 
verdict  impliedly  finds  a  fact  be.  not  alleged,  and  not  admitted  by 
default  or  demurrer,  3.  So  a  condition  precedent,  not  alleged  to 
be  performed,  3.  So  not  alleged  in  conspiracy,  the  suit  is  termi- 
nated, 4.  But  the  verdict  has  no  such  effect  to  cure  when  it  af- 
fords no  fair  inference  that  such  omitted  facts  were  proved  at  the 
trial,  b.  Reasons,  5.  But  default,  by  4  b  fi  Anne,  cures  as  a 
verdict,  6.  Omitted  matter  so  found,  must  also  be  impliedl]/  in- 
cluded in  the  facts  stated  in  the  declaration  ;  at  the  iierd%ct  mutt  be 
OKording  to  the  evidenu,  and  that  according  to  the  allegations,  6. 
Reasons,  nothing  even  after  verdict  is  to  be  presumed,  but  what  is 
alleged  in  the  declaration,  or  "  necessarily  implied  from  those  facts 
which  were  stated,"  fi.  Reasoning,  6;  no  collateral  fact,, and  by 
itself  ia  so  implied,  6.  Ressoniog  on  these  principles,  7.  How 
does  a  judgment  by  default  cure  a  defect  in  badly  pleading  a  fact, 
or  omittmg  it,  8.  Voea  as  far  a  demurrer  does,  3.  Each  confesses 
fects  well  pleaded,  8.  But  does  it  those  necessarily  implied  from 
those  stated,  8.  Reasoning,  8.  Cases,  8.  Doubu  remain,  9.  See 
a.  10.  8. 

VI,  ch.  134,  a.  6.  ^^'udged  cateiofamendmenU,  I.  Rule  first. 
Amendment  may  be  made  alter  error  brouglit,  I.  Pit.  amended 
by  the  Judges  notes,  by  adding  a  verdict  on  a  second  plea  be., 
though  error  pending,  and  the  pit.  had  joined  in  it,  (in  the  House  of 
Lords,)  1.  For  the  record  remained  to  amend  by,  as  only  a  trans- 
cript was  sent  up,  1.  Ad  damnvM  amended  after  errors  be.,  Par- 
Mos  V.  M'Masters,  3.  Other  cases,  3.  Warrant  of  attorney  filed 
after  error  be.,  3.  Cases  of  such  amendments,  4,  5.  After  in 
finUo  pleaded,  6.  Sura  in  an  execution  lessened  aller  error,  7. 
Other  cases,  id.  and  8. 

Rule  second.  Jimendmenta  after  demurrer  joined,  at  the  eovrft 
diterttUtn  generally,  as  pit.  to  conclude  his  replication  with  an  aver- 
ment, instead  of,  to  the  country,  10.  This  alter  special  demurrer 
and  joinder,  10  ;  but  refused  in  qui  tarn,  II.  Our  court  allowed  a 
(larty  to  amend  after  joinder  in  demurrer,  and  that  argued,  13  b  16. 
So  unde  petit  judicium  amended,  to  actionem  manutenere  debeat 
by  counsel's  draught,  13.     But  the  court  exercises  its  discretion. 
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14.  To  aoicnd,  gtiod  etim,  dm  Blloved,  16,  16,  17,  18,  19.  Plea 
mended  alter  demurrer,  but  a  new  plea  refused,  30 ;  after  special 
demurrer,  20.  Similiter,  after  demurrer  ai^;ued,  30.  Special  in- 
dorsement on  a  bill,  striciieu  out,  30.  So  for  amendments  in  point 
of  time. 

VI,  cb,  184,  a.  7.  ^t  to  what  amendiiMnh  (A«  amrt  wtU  allow 
or  not,  1.  After  execution  one  plL  allowed  to  note  in  tbe  record 
tfae  other  died  before  interlocutory  judgment,  3.  Not  allowed  to 
arer  a  condition  precedent,  performed  after  default,  like  a  demur> 
rer,  3.  Denied  after  one  amendment.  So  in  ft  bard  case,  4, 
InfwmatioDS  amended  in  point  objected  to  in  abatement,  6.  Re- 
fused  after  verdict,  6  ;  but  also  allowed,  6.  Mandamat  amended 
after  filed,  7.  Judgment  de  bonii  propriii,  amended  to  de  bontt 
tettatorit,  after  error  brought,  8.  Other  cases,  8.  Sham  plea,  bad 
replication  after  it,  amended,  9.  Execution  amended  as  above ; 
sum  in  one  altered,  9.  One  after  executed,  9.  Action  amended 
from  deft,  executor,  to  deft,  devitee,  10.  fVordt  defaced  amtndedj 
as  a  record  by  negligent  keeping,  1 1.  Part  Etolen  supplied  by  otbcf 
parts,  11.     So  one  lost,  11. 

VI,  ch.  184,  a.  8.  Mitiaket  of  the  derk,  or  of  the  party ;  casaa 
materially  distinct,  1.  Former  most  favoured,  1.  Party  fumishet 
iacts ;  clerk  draws  tbem  into  form,  I.  As  to  the  clerk,  tub$tanet 
not  amendable  ;  cases,  1.  Nor  defect  of  information  by  tbe  party, 
3.  No  amendnient  that  makes  another  case,  allowed,  3.  The  re- 
tarn  day  in  a  wiit  amended  after  served,  3.  But  a  dUtringas 
tested  die  day  after  tbe  return  not  amended,  3.  Was  the  clerk's 
mistake,  3  8t  4.  Holt's  reasoning,  4.  Deft's.  style  amended  front 
and  after  error,  5.  Clerk  mistakes  a  juror's  Christian  name,  court 
will,  ex  o^fficio,  amend  it,  6 ;  if  be  admit  he  is  the  person  sum- 
moned, 6. 

VI,  cb.  164,  a.  9.  Matter  aided  by  theplea  of  the  other  party  iy 
verdict,  1.  Defects  aided  by  plea  of  the  other  party,  1  ;  by  its 
want  of  form,  1;  not  substance,  1.  Several  points  settled,  1.  One 
plL  can  never  have  judgment  when  bis  statement  on  tbe  record 
■hews  be  is  not  enutied  to  it  &tc.,  1  ;  Turner's  case.  Matters  aid- 
ed by  verdict.  Defects  cured  by  it,  when  the  verdict  necessarily 
supposes  something  proved,  or  (be  mistake  set  right,  or  else  it  could 
not  have  been  found,  3.  As  in  trespass,  the  day  of  it  not  staled,  S; 
as  not  mBterial,  the  court  will  intend  it  was  proved,  after  verdict,  3. 
So  intended  the  holder  of  a  bill  paid  the  last  endorsee,  though  not 
alleged,  3.  So  a  deed  io  a  grant,  3.  But  what  is  euential  to  tbe 
action  omitted,  not  cured  by  verdict,  4.  As  tbe  master's  not  al- 
leging tbe  loss  of  bis  servant's  service,  as  this  is  the  gist  of  tbe 
action,  4.  Compared  with  tbe  case  of  tbe  deed,  4.  One  traverf- 
able,  tbe  other  not,  4.  So  omitting  to  stste  the  deed,  though  euen- 
tial,  is  cured,  because  not  a  travertabU  fact,  4.  So  the  $eienter, 
where  traversable,  same  rule,  6.    Matters  aided  by  verdict,  referred 
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to  in  other  cbipters,  6.  IntratU  be.  u  apjAed  to  two,  amended 
to  lh«  plural  verbs,  7.  Verdict  amended,  8 ;  aod  by  tbe  judgei^ 
notes,  8.  Alteration  must  be  supponed  by  ihe  clear  inieDtion  of 
tbe  jary,  9  ;  alao  10.  May  bg  amended  by  the  clerk's  note  iacivU 
actions,  not  in  crimwai,  11.  So  oh  affidavits,  11.  v.  ch.  Hi,  a. 
t.  S6 ;  iv,  cb.  1 18,  a.  5,  cases. 

VI,  cb*  H4,  a.  10.  Amendmentt  by  releaie  of  apart, — vhat  tba 
Terdici  finds  more  than  the  pit.  claims  in  the  good  part  of  bis  de- 
claratioD,  may  be  released,  il  dUtinguithahle,  I.  As  wbM  damagai 
the  jury  gires  more  than  be  declares  for,  2,  So  the  part  of  tbe 
land  sued  for  badly,  described  damages  and  costs,  3.  Three  is- 
Bues  in  trespass  against  three,  defts.  on  their  three  several  pleas,  may 
release  one  or  two,  6 ;  also  6.  By  content,  a  local  action  may  be 
tried  in  another  county,  7  ;  iv,  cb.  130,  a.  6.  4.  Maltera  aided  by 
verdict,  and  a.  6. 

VI,  cb.  184,  a.  11.  Sdectiont from Blacknore't  ease.  Tbiscaaa 
etamined,  the  reasons.  Maay  points  decided  in  it ;  but  few  of  ibem ' 
DOW  law.  Question,  bow  far  the  decisions  in  this  and  other  ancieot 
English  cases,  on  very  ancient  statutes,  apply  to  our  practice,  as  to 
amendmeats.  Reasons  at  large  for  making  this  question,  1  to  8, 
rules  and  cases. 

VI.  ch.  184,  a.  13.  Americim  catet  of  amendmenU.  See  Statutei, 
a.  4,  and  Court  Rules ;  and  Adjudged  Cases,  a.  6,  a.  3.  Pierson  «, 
Little  b  al.  ;  Adama  v.  Hemmeaway,  ii,  cb.  58,  a.  3 ;  v,  ch.  148, 
a.  11-  Pit.  amends,  how  tbe  deft,  may  plead  anew,  vi,  ch.  184,  a. 
13-  1.  Verdict  amended  in  another  term,  so  as  to  find  one  count 
only  on  the  judge's  notes,  3.  Constable's  name  &»:.  inserted  in  a 
writ  after  served  by  one,  3.  Only  form,  3.  After  appeal  once, 
pit.  allowed  to  amend,  and  add  junior  to  his  name,  4  ;  no  part  of 
bis  name  be.,  4.  Supreme  Judicial  Court  in  error  cannot  mend  a 
record  of  the  court  below,  5.  Ad  damman  increased,  6.  Verdict 
amended,  7.  Defect  in  a  writ  of  inquiry  in  tbe  formal  descriptioa 
of  the  court,  cured  by  acta  ot  jecfatlt,  8.  Special  verdict  ameod- 
ed,  8.  Record  amended  by  noting  the  dealb  of  a  party  pending 
suit,  9.  So  in  matter  of  form  after  joinder  in  error  above,  10.  So 
pit.  to  enter  a  remittitur  aAer  error  brought,  11.  Pit.  allowed  to 
to  enter  deft's,  attorney's  name  aAer  judgment,  13.  After  error* 
aaugned,  too  late  to  amend  the  return  of  a  writ  of  error,  13.  Plt.^ 
when  he  may  amend,  14.  After  error,  pits,  allowed  to  aver  they  vert 
pmrlnen  be.,  15.  Lower  court  may  allow  amendments  after  % 
eause  is  remaoded  to  it,  16.  Amendment  on  terms,  after  argument* 
17.  DeclaraUon  in  trover,  amended  after  issue  joined,  18;  but 
BOt  after  delay  and  preparation  for  trial,  19.  Allowed  after  demur- 
rer decided,  vi,  ch.  179,  a.  19.  34.  Several  aiaeDdmenla  after 
error  brought,  vi,  ch.  184,  a.  13.  30,  31,  32. 

VI,  ch.  185,  a.  1.  Judieial  procttdingi.  Amendments  in  par- 
ticular parts  thereof,  1.    Here  some  English  aneadmeats  are  ua^ 
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fti).  Reasons.  DedaratUtu,  sundry  casn  nferred  to,  1,  3.  Ona 
of  the  deft's.  names  inserted  in  the  pit's,  declaiaticw  ia  trover  after 
error,  as  all  pleaded,  and  were  found  guilty,  3.  Assumpsit  to  tb* 
te!<iator  amended  tQ  the  executor  after  issue  joined,  6.  Day  of 
filing  inserted,  6.  Count  amended  in  form,  7.  Aaminisrator  amend- 
ed to  executor,  7.  Recital  as  to  quod  emm,  amended,  7.  Amended 
by  addiag  the  quantities  of  land,  a  right  declaralkm  being  delivered 
to  the  deft,  8.  £800  amended  to  £8000,  9.  ^are,  10.  Pro- 
ehein  amy  stricken  out,  pit  coming  of  age  &«;.,  II.  On  bail  bonds, 
amendable.  It.     What  presumed  after  verdict,  13. 

VI,  cb.  185,  8.  3.  Plea$,  rtplicatioru,  fye. ;  amendmeatt  ofpleaa.  ' 
^c.  If  defective  in  form  ma;  be  amended,  1.  As  to  surplusage 
&C.  I.  Substance  for  a  wrong  party  to  plead,  2.  Aliler,  if  only  r 
mistake  of  a  name,  3.  Several  cases,  3.  Hoe  paratai  amended  lo 
ait  issue  to  the  country  aller  demurrer,  4.  So  injuria  tua  propria 
replied,  amended  to  moUtur  manus,  5.  Replication  traversed  the 
wrong  (ease,  allowed  to  reply  de  novo,  after  six  terms,  6.  Similiter 
added,  id.  Certify  taken  to  mean  ver^  ;  but  mistaking  B's  name 
for  A,  is  fatal,  7.  6o  not  amendable  if  tlie  pit.  make  [he  testator 
aver  instead  of  the  executor,  7.  How  defl's.  bar  must  contain  all 
matiers  material  to  his  defence,  8,  And  not  to  be  invalid  by  bis 
rejoinder,  8.  Bar  bad  in  substance  found  for  the  deft.,  he  cannot 
have  judgment,  9 ;  cases ;  aliter,  if  only  bad  in  form,  cases,  9. 

VI,  ch.  185,  a.  3.  Record  and  judgment,  how  amendable  or  not. 
See  Smith  v.  Fuller,  1.  Amendment  after  new  trial  granted,  hotv, 
1.  Several  amendments,  2,  3,  4.  Name  misspelt  not  amended  in 
a  special  case,  5.  Judgment  amended  by  adding  a  judgment  jrro 
retomo  hahfndo  al\er  error,  6.  Sum  in  a  judgment  enlarged  on 
evidence  dehors,  6.  Refused  to  amend  the  pottea  Bic.  7.  Judg- 
ment amended  in  several  bases,  8.  Several  damages,  pit.  may  tak-e 
judgment  for  the  best,  cases,  9.  Judgment  amended  after  error,  10 
So  by  judge's  notes,  1 1.  A  record  pleaded  amended,  13.  Usually 
DO  amendment  to  defeat  a  judgment,  ]3.  Wife  in  miiericordia,  in- 
stead of  her  husband,  amended,  14.  Reeaperit  amended  to  the 
Elural  verb,  15.  And  whenever  the  clerk  errs  from  tbe  record  or 
is  instructions,  bis  mistake  is  amendable,  16.  As  omitting,  by  the 
oathiic.  15.  Or  misdating  a  judgment,  16,  But  Dot  if  nothing 
to  amend  by,  16. 

VI,  ch.  185,  a.  4.  Jtiry  procest  and  ittue.  Various  amendments 
in  jury  process,  issues,  inquiries.  Inc.  1 ,  3,  3,  4,  5.  Tbere  being 
■oAielhiog  to  amend  by ;  inforni<»l  pleas  aided,  6.  As  accord  with* 
oat  satisfaction  Inc.  6.  Verdict  cannot  aid  '  an  immateral,  but  will 
sn  bfonnal  issue,  8,  several  cases.  Issue  aided  on  a  negative  preg- 
nant, 9.  Ill  plea  and  verdict  for  pit.,  deft,  cannot  have  judgment, 
10.  Cases,  11,  12.  Issue  misjoined  in  the  very  point  of  tbe  action 
is  not  aided  by  verdict.  12. 

VI,  ch.  185,  a.  S.  Land  aetions,  haw  amended  or  not.    Ameod- 
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ments  as  to  terms  abd  parties,  1, 2,  3.  hformedon,  4.  In  t  re ' 
coverj,  5,  6  ;  also  7.  So  proceedings  io  recoveries,  amended,  8, 
9.  A  fine  amended,  10.  A  recovery  on  affidavit,  11.  Not  the 
test  of  a  writ  of  entrjr,  13.  In  a  writ  of  right,  how  pits,  are  nieces, 
such  not  amended  but  on  a  case  well  made  out,  13.  Connt  twt 
amended  to  introduce  an  additional  step  in  the  descent,  14.  But 
devint  amended  to  demitit  after  verdict,  14. 

VI,  cb.  185,  a.  6.  Criminal  cases.  Amendments  in,  only  at 
common  law,  1.  After  verdict,  return  to  the  certiorart  amended, 
3.  Alike  case,  3.  Caption  of  the  indictment  amended,  3.  Defu 
ameoded  his  plea  in  a  case  of  murder,  matters  being  in  jieri,  3.  So 
in  forgery,  6.  Not  yet  settled  in  England,  whether  said  statutes 
extend  to  criminal  cases  or  not,  7.     Grounii  of  the  objection,  7. 

VI,  ch.  185,  a.  7.  Informatioru,  how  amendable  or  not.  See 
Rex  V.  fVUks;  amendment  in  quo  warranto,  1.  So  an  information 
for  forging  a  warrant  of  attorney,  2.  So  one  exhibited  by  rule  of 
court,  3.  So  an  information  by  the  attorney,  5.  On  informations 
become  a  matter  of  course,  6.  In  nature  of  civil  actions,  €■  Not 
if  really  to  punish  crimes,  6. 

VI,  ch.  185,  a.  8.  Sundry  matters.  Will  not  amend  a  mawdamut 
after  returned,  1  ■  Nor  return  of  process  if  made  not  by  the  proper 
officer,  2.  A  name  once  rightly  inserted  may  after  be  amended,  3. 
If  seen  to  be  the  same,  3.  Cases,  3.  Capiat  so.  may  be  amended, 
4.  After  executed,  4.  So  another  capiat,  4.  Capiat  by  which 
A  B  was  arrested,  sued  against  C  B  ;  bail,  A  B,  arrested  by  the 
name  of  C  B  Sic.  amended,  4.  Test  of  a  writ  amended  if  the 
award  be  right,  5.  Averment  amended,  6,  Mitconlinuatux  and  di*- 
eoTiHnKance  not  amended,  7,  8.  Amended,  9.  Several  cases,  9* 
Qvo  Aoarranto  from  Ireland  not  amended,  10>     Several  cases,  II. 

VI,  ch.  185,  a.  9.  ^s  io  baU,  variance,  form.  Substance,  Jy 
vhat  court,  I.  -  Scire  facias  against  bail  never  amended,  1,  2,  3,  4. 
But  discretionary,  4.  Several  cases,  4.  Variance  doubfut,  6. 
What  tubtlance,  what /orm,  7.  Plea  roll  amended,  8.  What  is 
form,  10,  11.  What  substance,  12.  How  inferior  courts  may  amend 
before  and  after  error,  13.     So  superior,  13 :  so  14. 

See  Error,  and  Record,  Want  of  averment,  bow  cured  by  plea 
of,  iv,  ch.  1 18,  a.  5,  cases. 

V,  ch.  166,  a.  3.    Cases  of  records  amended.     See  Records. 
ni,  ch.  77,  a.  11.    Amendments  in  trover  after  error,  13. 

VII,  ch.  324,  a,  8.  10  Sic.  Ameodmenia  of  Ubels  &c.  in  cases  of 
seizures  Su. 

VII,  ch.  335 ;  ch.  226.  Cases  in  equity.  Sundry  anieodments, 
especially  a.  2,  of  the  pit's-  bill  Sic. ;  and  a.  4.  5.  Bill  amended 
after  answer,  a.  7.  5.     Answer  amended,  7.     Not  amended,  8. 

IV,  ch.  129,  a.  3.  1.     No  amendment  of  the  pleadings  in  review. 

AMENDS,  Massachuaetis  statutes  as  to.  Tender  of  in  replevin, 
■V,  cb.  171,  ft.  13.  24,  36.  in  trespass!,  v,  cb.  173,  a.  d.  7.   So  teo- 
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4er  of,  V,  ch.  161,  a.  1. 7.  Cannot  be  icndered  for  mowing  the  pit's, 
grass  through  ignorance  :  is  Toluotary.    Tendered,  v,  cb.  173,  a.  3. 

AMERCEMENT  in  English  practice,  not  in  Massdchusetts.  By 
&e  old  law,  the  ph.  was  amerced  Tor  a  nonsuit,  or  retraxU,  t,  ch. 
137,  a.  4.  3.  OmJssioa  of,  when  error,  2.  V,  cb.  171,  a.  6.  13, 
■D  replevin-  Amercement  in  Kentucky  itc.  is  as  a  fine,  vii,  ch.  219, 
a.  4.  10. 

AMERICAN  cases,,  to  many  chapters  brought  together  in  each 
place.     Revolution,  statutes  in,  IV,  ch.  108,  a.  4. 

AMICUS  euria.  He  may  shew  to  ibe  court  a  defect  be  cannot 
plead  ;  and  as  such  any  one  ma^  inlbrm  the  court.  See  Practice  &c. 

AMOTION  of  corporate  officers.  See  By-tawt  and  Corpora' 
tiont,  i,  cb.  22;  iii,  Cb.  76  ;  v,  ch.  143  he.  sundry  cases. 

AMOVEAS  manvs.     Used  in  English  practice,  not  in  oars. 

AMOUNTING  to  the  general  issue.  Pleas,  vi,ch.  178,  a.  6.  1 
to  10.     See  Pleadings.     What  picas  do  or  do  not,  iheir  nature. 

AMY  or  am.  See  Aliens. 

ANCESTOR.  See  Detcent,  Heir;  ^.  How  correlative,  ir, 
ch.  125,  a.  4.  S.  As  the  heir  represents  his  ancestor  wheo  dead, 
be,  when  alive,  represents  his  heir,  3. 

ANCESTRAL  actions  were  brought  on  abatements  after  tb« 
deaths  of  lineal  ascendants,  and  of  collateral  reladons-to  cousins  in- 
cluded.    See  £$nzey  i,  ch.  3,  a.  1  ;  iv,  ch.  124,  s.  3. 

AND  construed  or,  iv,  ch.  1 14,  a.  22.  20.  So  in  a  will,  or  read 
and,  iv,  ch.  130,  a.  3.  14;  iv,  cb.  132.  But  not,  iv,  cb.  130,  a.  6. 
15  ;  ip,  ch.  138,  a.  5.  4,  or  construed  and  in  sundry  cases ;  and  la 
&  pleS  read  or,  iv,  ch.  130,  a.  3.  16. 

ANIMALS  ace  tame  or  wild.  Man  has  but  a  qualiSed  property 
in  the  wild.  See  Property  ^Halified,  and  Fera  N'aiura,  iii,  ch. 
76,  s,  9.  The  young  of  tame  animals  always  follow  the  mother, 
iii,  cb.  76,  a.  9.  3.  When  they  do  mischief;  ii,  ch.  58,  a.  3  ;  iii, 
ch.  72. 

ANIMALIA  otioaa  are  distrainafale,  t,  ch.  136,  t.  16.  Seo 
Ditlrett, 

/VNIMO  rewtcaudi  as  to  wills  tosy  be  proved  by  parol  evidence, 
IV,  ch.  127,8.8.20,31.  ■ 

ANIMUS  furandi.  In  larceny,  vii,  ch.  314,  a.  1,  3.  &c.  Sm 
Larceny  Stc. 

ANIMUS  revertandi  \a  animals,  wild  by  nature.  Ground  of 
qualified  properly,  iii,  cb.  73;  and  vti,  ch.  313 ;  and  iv,  ch.  133,  a. 
3.  iOkc.  rases. 

ANNEXED.  See  Fixturei,  iii,  ch.  76,  a.  8.  When  things  an- 
nexed go  wiih  the  inheritance,  cases. 

ANNIB  APTISTS.  See  Ministert  and  Religion,  ii,  ch.  48,  cases. 

ANNOYANCE.     See  At/waei!.  iii,  ch.  74. 

ANNUAL  officers.  No  mandamvt  to  restore  or  admit  to,  vi,  ch. 
186,  a.  3. 22.  How  bonds  to  account  arecooGned  tQ,  v,  ch.  l44,  i. 
14.  14,  15,  16. 
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ANNUITY,  V,  cb.  140,  s.  1  to  1 9.  Debt  for,  wbeie  it  is  s«>ured 
by  a  penalty;  how  judgment  is  for  the  penalty,  ■.  1.  How  e  ecu- 
tion  issues,  s.  ).  Charged  on  lands  is  properly  a  rent  charge,  s  1. 
GiaDledoutofexclse  duties  kc.  E.  1.  Cannotbeentailed,  s.  I.  Whxt 
is,  s.  1 .  Remains  at  cominon  law,  s.  t .  The  effect,  s.  1.  Several  caies, 
s.  1.  Where  a  rent  charge  ceases  andan  annuity  may  be  sued  for,  s.  2. 
InfeeisBherediument,s.  3.  How  a  fee  simple  conditional,  s- 3.  How 
grantable,  s.  4.  Various  rules  and  cases  as  lo,  s.  &  to  19.  IV,  cb< 
130,  a.  0.  03,  plea,  the  pit.  in  annuity  refused  to  give  advice.  Re- 
plication, did  not  request  It,  iv,  cli.  129,  a.  1.  3.  One  for  advice 
Aiay  be  explained  by  parol  as  to  the  kind  of  advice,  iii,  ch.  101,  a. 
6.     As  to  interest  on  arrears  of,  ii,  ch.  41,  a.  3.  5. 

IV,  cb-  114,  s.  39.  7.  Tenant  in  tail  enfeofig  a  woman  aod  the 
minor  issue  in  tail  marries  her,  he  is  remitted  ;  and  if  he  grant  a 
rent  before  remitted,  it  is  gotie  by  the  rentMtr  «od  annuity  lies 
against  him.     Otherwise  if  not  a  minor. 

V,  ch.  140,  s.  30.  What  is  apvomise  by  a  devisee  to  pay  it, 
and  how  bars  dower.  Debt  lies  on  a  bond  to  pay,  s.  21.  How 
valued  where  the  payor  is  a  bankropt  Kec.  s.  22,  23,  iv,  cb.  123,  a. 
8.  10,  falling  due  after  covenantor's  insolvency  must  be  paid. 

ANNUL.     See  Rescinding  Contraclt. 

ANOTHER'S  debt.  Engaging  to  pay,  bow  affected  by  the  stat- 
ute of  frauds.  See  i,  ch.  9,  a.  20.  I  to  34,  cases ;  and  i,  cb.  33, 
a.  7.  As  lo  frauds,  cases.  See  Debt  of  Ahotha:  Aiiotlier  action 
pending,  how  pleaded,  v,  ch.  163,  a.  2.     Replication, 

ANSWER  in  chancery.  Equal  to  one  witness,  iii,  ch,  87,  a,  4. 
9;  vii,  ch.  226,  a.  16.  13. 

VI,  ch.  193,  a.  23.  30;  vii,  226,  a.  7.  I  to  9.  Several  case» 
in  equity. 

Ill,  ch.  87,  a.  4.  13,  14.  See  Confaaion,  iii,  ch.  83,  s.  33;  vii, 
,  ch.  236,  a    1 6.  13.    Supplement.!!,  a.  7.  18. 

ANTICHRISES  in  the  nature  of  a  mortgage,  V,ch.  142,  s.  10, 15. 

ANCIENT  demesne.  A  species  of  tenure  in  England,  not 
known  in  the  United  States.     Deeds,  iii,  ch.  66,  a.  5. 

ANCIENT  lights  See  Lights  and  Lands,  ii,  ch.  69  ;  and  JVu- 
•flncet,  iii,  ch.  72.  .^ncienf  means  time  out  of  mind.  Hence,  in  plead- 
ing a  custom,  snllicient  lo  say  ancient  vilh,  i,  ch.  36,  a.  4.  6.  An- 
cient deeds,  iiS,  ch.  36,  a.  .'»,  cases 

ANCIENT  maps.     How  evidence,  iii,  ch.  89,  a.  3.  3. 

ANVIL.    Part  of  the  freehold,  v,  ch.  I36;iii,  ch.  75,  a.  16.  12. 

APOSTACY.  Was  once  important.  No  law  now  on  ibis  sub- 
ject in  the  United  Slates,  vi,  19S. 

APPAREL.  When  property  by  accession.  See  Accession,  iit, 
ch.  76,  a.  I.  And  if  I  make  it  and  put  it  on  to  one  to  use  and 
wear,  this  is  a  gif^  of  it,  1.  Wif<?'s  apparel.  See  Parnphernalia,  i, 
cb.  19.  a.  19.  3  to  6.  Exempted  on  Execution,  v,ch.l3C,  a.  14.23, 

APPARENT  right.  See  Poumion,  iv,  cb.  135,  a.  3;  iv,  ch. 
]32,  a.  3,  cases. 
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APPEAL,  vi,  cb.  1 87*    Sundry  casi-a  ia  the  statutes  of'  Massa- 
.  chiuetts  and  of  the  Uoited  States,  cooatiuiting  courts,  vii,  eb.  2iS, 
«.  11.  37.     Three  appeals  in  Virginia. 

VI,  ch.  l8B,  a.  t.  General  principlea  and  reasons  for  allowiDg 
appeals,  1.  Allowed  from  courts  nothaving,  to  Ihoas  having  a/vry 
trial,  i,i. 

VI,  ch.  IS8,  a.  3.  In  what  eiatt  appeaU  lie;  and  a.  4,  4. 
Consticuiion  gives  none,  1.  But  it  is  by  aatatute,  1.  Federal  courts, 
appeals,  2.  None  from  the  Northwest  territory,  ft.  But  froiii 
Orleans,  3.  In  chancery  facts  to  be  staled,  4.  Where  on  a  de- 
cree, 5.  None  Id  a  criminsl  case,  6.  From  the  District  of  Colum- 
bia, 7.  Whan  no  citation  is  necessary,  8.  Case  of  in  rem,  the  thing 
lemains,  9.  Court  appealed  to  merely  revises,  it,  9.  Many  appeals 
io  Massachusetts  courts,  10  to  19.     Rules  and  cases  decided,  id. 

Vi,  cb.  188,  a.  3.  Form  of  proceeding  fac.,  when  lo  be  claimed, 
1.  None  but  where  issue  joined,  3.  Conditiona,  3.  As  to  probate 
appeals.  4,  5.  Other  cases,  6,  7.  VI,  cli.  188,  a.  4.  1  lo  4.  The 
e^ct  of  an  appeal  in  New  York,  h.  Sereral  cases,  6.  VII,  cb. 
ftl4,  a.  II.  2,  jn  larceny  ;  and  13.  In  the  Colony  probate  appeals 
were  to  the  court  of  assistants,  iv,  ch.  127,  a.  2.  3 ;  v,  ch.  149,  a. 
%  Adams  «.  Cushing  ;  Dimoa  «.  Green  ;  Prescott  ir.  Tarbell  be. 

IV,  cb.  71,  a.  5.  6.  No  appeal  from  the  Common  Pleas  to 
Supreme  Jndicial  Court,  on  act  1783,  c.  11  ;  but  in  civil  suits  by 
writs,  6.  But  is  in  case  of  flowing,  6.  In  the  admiralty,  vi,  ch. 
186,  a.  6.  Suspends,  a.  11.  b.  None  on  the  militia  act,  r,  ch. 
137,  a.  4.  9  Sic.  Judgment  arrested  below,  an  appeal  lies,  v,  cb. 
146,  a.  7,  r.  25  ;  v,  ch.  149,  a.  3.  3  Stc. ;  a.  2.  9,  33.  From 
Louisiana,  vii,  ch.  234,  a.  7.  2. 

VI,  ch.  187,  a.  7.  42,  No  appeal  from  a  State  to  a  Circuit  Court. 
From  Chancery  to  the  CouH  of  Errors,  vi,  ch.  188,  a.  2.  20,31. 
Court  of,  in  Virginia,  i,  cb.  24,  a.  5.  3.  Appeals  generally  io  Vir- 
ginia, why  numerous  Sec.  In  all  cases,  vi.  ch.  188,  a>  6.  5. 

APPEARANCE.  If  a  deft,  did  appear  in  court  or  not,  may 
be  tried  by  a  Jury,  but  usually  is  tried  by  the  record.  Appearance, 
bail,  V.  ch.  160,  a.  3.  33  he. 

At  court,  what  is  appearance  accordioc  to  the  condition  of  a  bail 
bond,  V.  cb.  144,  a.  10.  a.  12,  cases.  Where  deft's.  appearance 
cures  the  want  of  notice  in  mesne  process,  vi.  eh.  194,  a.  4>  13 ; 
Til,  cb.  221,  a,  2  S(c.  See  MonUian,  ▼,  ch.  137,  a.  10.  3  ;  vi,  cfa. 
192,  a.  8.  5.  Cures  all  defects  in  process,  if  he  plead  to  the  ac- 
tioD,  vii,  ch.  326,  a.  II.  19. 

APPENDENT,  what  things  are,  to  the  real  esute.  See  Fix- 
htrei,  iii.  cb.  70,  a-  8.  Common  appendent,  ii,  cb.  64,  a.  3.  The 
dislurbaoce  of,  3.  Things  appendent,  are  l^  prescription,  iii,  ch. 
76,  a.  8.  2.  Wbeo  a  remitter  of,  iv,  ch.  114,  a.  29.  3.  Append- 
est,  iv,  cb.  13$,  a.  6.  42. 

APPLES,  go  to  the  heir,  iv,  ch.  133.  a.  3.  3.  See  Acceation, 
iii,  cb.  76,  a.  1.7. 
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APPLYING,  paymsnt,  debUv  first ;  but  if  be  do  not,  the  cre- 
ditor may,  t,  cb>  165.  See  Funhtuer.  He  seeiag  purchase  mooej- 
■pplred. 

APPOINTMENT.  See  Bnue,  WUh,  &c. 

APPORTIONMENT,  vl.cb.  19fi,  i.  1.  Rrat  maybe  appot- 
tiooed  when  the  action  is  on  the  pririty  of  ettaU;  not  when  oa 
privily  of  eotUraet,  33. 

A  agrees  to  allow  B  f  100  for  a  year's  service,  and  he  dies  at  the 
end  of  nine  months  ;  B  caaoot  recover  for  the  nine  months ;  the  con- 
tract is  tntirt.  So  ofa  ronton  a  lease,  v,  ch.  161,  a.  9.  Bnt  as  to 
service,  is  an  exception  as  to  aicknett.  Lessor  cannot  enter  into 
part,  and  apportion  the  rent,  iv,  ch>  117,  a.  4.  ?•  Neither  psrrf 
alone  can  apportion  rent,  v,  ch.  l&l,  a.  9.  1,  3;  iv,  cb.  130,  a. 
S.  36. 

APPRAISERS,  oo  executioa.  Officer's  return  must  shew  th« 
debtor  had  an  opponuoity  to  appoint  one  he.,  iii,  cb.  T5,  a.  10.  3; 
T.  ch.  1S€,  a.  17.  30.  Their  duties.  See  ExeeuiiorUf  v,  ch.  136, 
cases,  especially  a.  14,  a.  17.  Where  two  of  them  only  sign,  how 
valid,  V,  ch.  136,  a.  14.  31.  Return  must  be,  "  art  Jitinterated 
freeholderi,"  30. 

APPRENTICES,  i,  ch.  13,  a.  1.  Relationship  between  masters 
and  them,  1.  Who  is  one,  3.  Is  a  personal  trust  in  the  master, 
not  assignable,  3.  Or  pass  to  executors  &c.,  3.  How  the  master 
may  let  one,  3.  Must  be  by  deed,  3.  But  servant  by  parol,  3,  &c 
4.  Qu«re,<if  by  deed  in  this  State,  4.  May  in  Englnnd  be  by 
writing  only,  and  without  using  the  word  apprentice,  5.  Rex.  t. 
Laindon.  Parol  evidence  to  explain,  6.  Master  entitled  to  what  he 
earns,  if  only  de  facto,  7. 

I,  ch.  13,  a.  3.  Sundry  eatet  and  prineipiet,  1 .  Enticing  onfl 
away,  1,  Contract  if  avoidable,  is  not  avoided  by  his  merely  leav- 
ing his  master,  1.  Nor  by  going  into  the  public  service,  2.  One 
bound  in  Canada,  held  m  Massachusetts,  Hamilton's  case,  3.  One 
may  restrain  himself  not  to  set  up  bis  trade  in  a  panicular  parish, 
for  a  good  consideration)  4.  One  impressed,  5.  One  impressed, 
the  master,  where  entitled  to  his  wages,  6.  One  seventeen  years 
old,  bound  himself  for  seven  years — free  at  twenty-one,  7.  May  not 
one  be  by  parol,  7.  Statute  of  frauds  does  not  extend  to  contracts 
of  parents  &(c.  who  bind  out  their  children  &ic  ,  8. 

APPRENTICESHIP,  iii,  ch.  103,  a.  1.  General prineiplu,  I. 
No  one  is  assignable,  2.  Personal  Irutt,  2.  Nor  can  the  master 
.  send  one  abroad  generally,  3.  Apprentice  must  be  a  party  to  the 
indentures,  3.  Is  not  suable,  4 ;  but  may  sue.  $.  These  coniracts 
may  be  mutual  or  eondUitmal,  6.  Father  bound  for  his  son's  pter 
formance,  7.  ESects  of  gtnng  into  public  service,  8.  Enticing 
away,  9.  Quizre,  if  a'miaor  can  avoid  (his  contraci,  10.  His 
eafnings,  10.  Other  principles  and  cases,  11  to  19.  Especially 
Rex  V.  Laindon,  consdered. 
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m,  ch.  103,  m.  2.  SiatKtu  in  MauaehuutU,  1.  Province  act 
of  1692,  2 ;  of  1730.  3 ;  of  February  36,  1794,  4  \  of  Febrnaiy 
38,  1796,  S.  Tbe  substance  of  these  acts,  5,  Act  of  1796  doei 
not  exclude  the  conuooo  law  contract,  6. 

ni,  cb.  102,  a.  3.  CoMei-in  JiSatachMtetU*  Several  cases  de- 
cided OB  the  principles  above,  Hall  ».  Gardner  ;  Blunt  v.  Mekber ; 
Davb  T.  Cobum }  Smith  c.  Hubbard ;  James  v.  Le  Roy  he. 
1  tod. 

ill,  ch.  103,  a.  4.  Acts  of  Congress.  Material  parts  of  thetn ; 
as  of  January  30,  1776;  of  March  16,  1803.  Salvors,  entitled  lo 
the  salvage,  3. 

III,  cb.  102,  a.  5.  PUadingt  and  mdenct.  In  sundiy  esses; 
tnd  five  in  Kentucky  be. 

IV,  cb.  131,  a.  3.  17.  An  apprentice  may  plead  he  offered  lo 
serve.     Tbe  naaster  may  plead  be  performed  Bu:.,  17. 

Ill,  cb.  77,  a.  9-  I3.  Master  has  trover  for  uckels  earned  by  his 
apprentice. 

APPROPRIATION  of  monies.  See  Applyii^  Payment,  and 
also  Payment. 

APPROVEMENT  and  Approver,  vi,  cb.  193,  s.  36;  vi,  cb. 
301,  a.  3.    Who  msy  be  approvers,  aod  ip  what  manner. 

APPURTENANCES,  or  things  appurtenant,— of  them  there 
can  be  no  remitter  until  the  principal  thing  ia  recontinued.  Remit- 
'  ter  to  tbe  principal,  is  remitter  to  inem  ;  for  one  can  have  no  action 
to  recover  the  thing  appendent  or  appurtenant,  alone,  iv,  cb,  1 14,  a. 
29.  Remitter,  as  a  mill,  way,  &c.  Leonard's  case,  iv,  cb.  114,  a. 
29,  cases. 

APPURTENANT,  coraraoD.  disturbance  of,  ii,  ch.  64,  a.  3. 
Things  appurtenant  may  be  created  by  grant  at  this  day,  iii.  cb.  76, 
a.  8 ;  as  common  of  turbary  may  be.  See  also  Preieriptxon,  iii,  ch. 
79,  a.  3;  iii,  cb.  71,a.  1.6. 

AQUEDUCTS,  V,  ch.  143,  a.  6.  21.  Statutes,  as  to. 

ARBITRAMENT,  i,  ch.  2,  a.  7,  cases.  Cb.  13,  a.  1.  Gen- 
tral prineiplet,  1.  Is  a  remedy  by  act  of  parties;  each  impliedly 
assumes  lo  abide  by  tbe  award  &c.  1.  An  award  is  a  jixlgment, 
to  be  literally  construed ;  explained  only  by  itself.  Arbitrator's 
character  Sk.,  2. 

I,  ch.  13,  2.  S^d>miuwn  mmt  be  by  partiei  capable  vf  contract' 
me,  1.  Anyone  is  who  can  release  his  right,  1.  Forms  of,  1. 
Who  may  be  arbitrators  or  not,  1 .  Who  may  submit,  and  for  whom, 
2 ;  and  in  what  right  and  construction,  2. 

I,  cb.  13,  a.  3.  The  effect  of  a  good  award.  Several  rules  and 
cases.  The  main  eSect  is  to  give  a  new  right  of  action,  and  so  to 
extinguish  tbe  old.     Reascms  Sic. 

I,  cb.  13,  a.  4.  Ateard  SMy  be  a  bar,  though  not  performed,  and 
bow — rules  and  cases,  l.  Some  of  which  rules  are  Aus :  a  c(>^■ 
lateral  ^ing  is  any  thing  but  money,  3.    If  one  is  to  release  or  do  a 
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Cfdlttenl  thing  by  Kieh  a  dij,  and  if  be  do  not  do  it,  then  to  paj 
I  suBi  of  vaoaef,  and  action  lies  for  it,  3.  The  award  changes  the 
property  of  a  chattel,  3.  As  to  a  freehold,  it  neither  gives  title 
or  binds  a  right,  3.  As  it  cannot  paas  a  freehold  without  deed,  3. 
No  partition  by  award,  3.  On  a  submission  bj  writing  ngnedf 
and  a  freehold  awarded,  asuimpait  lies,  but  not  if  by  parol  or 
deed,  4.  On  nil  dthef  pleaded,  the  partiality  of  ibe  aibitmtors  is 
not  in  question,  6.  Not  in  evidence,  ie  dehort,  6.  If  they  meaa 
to  decide  according  to  law,  and  loistake,  their  award  may  be  set 
•side,  6.  Tliongh  it  cannot  operate  to  convey  land,  it  may  bar 
the  party,  7.  If  proved  a  matter  is  not  included  in  the  reference, 
it  may  be  sued  for,  9.  A  note  awarded  to  pay  at  a  future  day,  is 
the  same  as  present  money,  10.  In  debt  ea  a  bond,  an  award  is 
no  plea,  15;  but  is  in  debt  on  a  lease  lor  rent,  1$.  When  an 
award  is  made,  it  is  reedy  to  be  delivered,  16.  Ijust  be  pleaded 
according  to  its  legtU  effect,  16. 

I,  ch.  13,  a.  5.  General principla  neeetiary  in\e«ery  auardlf-^ 
Tarious  mies  and  cases,  1  to  1 1.  Some  of  which  rules  are  thus : 
award  must  be  according  to  the  aubmission,  1.  Beneficial  lo  each 
party,  3.  Possible  and  lawful,  3.  Certain  and  final,  3.  AU  the 
arbitrators  must  hear,  b ;  at  least  all  have  notice  to  hear,  5.  Place 
of  making  it  is  to  be  averred,  6.  Monies  paid  and  accepted  on  a 
void  award,  is  as  accord  and  satisfaction,  9.  Referees  bave  power 
over  the  costs  as  incident,  a.  8. 

I,  ch.  13,  a.  6.  Jjti  award  teAAi  certain  or  not; — several  rules  and 
cases. 

I,  ch.  13,  a.  ?.  Mutual  or  mt; — several  rules  and  cases,  1 
to  8. 

1,  ch.  13,  a.  8.  An  award  when  certain  by  relation  to  somethings 
ddtori ;— rules  and  cases. 

I,  ch.  13,  a.  9.  MaaatikUMetti  referee  act; — various  cases  and 
deciaioos  thereon,  1  to  1 1 . 

I,  ch.  13,  a.  10.    Mutual  rtUaaa ; — sundry  rules  and  cases,  1 

toll. 

1,  eb.  13,  ft.  11.  Auiardt  void  inpart; — several  rules  and  cases, 
I  to  19. 

I,  ch.  13,  a.  13.  How  awardt  nay  bepetfonaed; — several  rules 
and  cases,  1  to  $. 

I,  ch.  13,  a.  13.  Wien  aaardi  are  certain  and  JimU  or  net; — 
rules  and  cuea,  1  to  14. 

I,  ch.  13,  a.  14.  Several  mles,  1  to  33. 

1,  eh.  13,  a.  15.  Other  cases,  1  to  31. 

ARBTTRAHENT  or  Arbitratim,  as  r  remedy,  by  acts  a[  tbo 
parties,  i,  ch.  3,  a-  7.  1  to  13  ; — serera)  principles  and  cases. 

IV,  eh.  131,  a.  S.  36.  Is  a  good  plea  in  covenant ;  cases}  IT,  eh. 
133,  a.  3.  f . 

ARBITRAMENT  OR  AWARD,  t.  cb.  141.  Debt  m.  GFm- 
tral prineipUt,  iL.  I.  If  % 
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y,  cb.  HI,  a.  S.  Debt  on  bond  of  submission,  or  on  the  award, 
when  debt  lies ; — sundry  rules  and  cases,  1  to  5. 

V,  cfa.  141,  a.  3.  Debt  does  not  lie  on  an  award  for  a  collateral 
thine  awarded  ;— cases  kc,  1  to  19. 

V,  cb.  141,  a-  4.  Delivery  of  the  award  ; — cases. 

V,  cb.  141,  a.  5.  Matters  in  outer  droit ;— cases. 

V,  cb.  141,  a<  6.  CoDStrucUoD  of  the  arbitration  bond  ;— rules 
aod  cases. 

V,  cb.  141,  a.  7.  Pleas  in  debt,  on  inc. ;— various  pleadings. 
V,ch.  144,  a.  15.  Case  ofPeters  v.  Peirce,  vi,  ch.  179,  a.  5. 
HI,  ch.  80,  a.  1.  49.  Award  set  aside  because  the  referees  al-* 

lowed  a  premium  note  without  proper  evidence. 

VI,  ch.  179,  a.  5.  1  to  14.  Awards  pleaded  as  a  general  bar  ;— 
serersl  matters  and  cases,    Mauoer  of  pleading  specially  in. 

V,  cfa.  170,  a.  13.  Treadweil  v.  Pierce.  Pleadings  be.  in  Qtber 
cases,  i,  cb.  9,  a.  16  ;  v,  cb.  144,  a.  10 ;  v.  ch.  16T,  a.  7.  As  to 
title  lo  land,  v,  ch.  176,  a.  14.  23. 

AREOPAGUS,  Tii,  cb.  306,  a.  4.  How  this  court  punished  idle- 
ness be. 

ARGUMENTATIVE  PLEAS,  vi,  ch.  180,  a.  6.  Several  rules 
ind  cases  in  pleading  them. 

ARM  OF  THE  SEA,  what  is.  See  Fithtry,  and  Admiralty 
Jwitdiction,  and  vii,  ch.  324,  a.  7,  3 ;  and  especially  vii.  cfa.  186, 
a.  11.  14. 

ARMED,  going  armed,  be.,  iv,  ch.  133,  a.  6.  In  cases  of  forci- 
ble entries. 

ARMED  NEUTRAUTY,  vii.  cb.  237,  s.  17. 

ARGUING  CAUSES,  manner  of,  vi,  ch.  194,  a.  3.  Rules  and 
cases,  under  the  bead  of  Praclice,  1  to  ^3. 

ARMED  VESSELS,  cases  as  to  forfeitures  and  seizures  of, 
vii,  ch.  234,  a.  6,  a.  10.  Fitted  out  against  law. 

ARMS,  and  accoutrements  of  every  citizen  enrolled  in  the  militia, 
exempted  from  all  suits,  distresses,  executions,  and  sales  for  debt 
or  taxes,  v,  cb.  136,  a.  15,  a.  16 ;  vi,  ch.  300,  a.  $.  Punishing 
those  those  who  embezzle  them  be. 

ARMT,  vi.  ch.  200,  a.  7.  1  to  5.  To  punish  desertion  in  be.,  to 
regulate  be. 

Commissioners,  their  certificate  is  final,  iii,  ch.  82,  a.  2.  4. 

ARRAIGNMENT,  vi,  1 93,  a.  35.  Proceedings  as  to,  in  treason, 
felony,  be. 

ARRAY,  challenge  to,  vii,  ch.  321,  a.  5.  Several  grounds  of, 
aad  cases. 

ARREARS.  See  Rent  and  Dittrest ;  especially  Rient  in  Jlr- 
rear,  Jlrreari  of  Feudal  Rent$,  v.  ch.  151,  a.  2.  ),  3,  a.  3.  3,  4.  ' 
Other  cases,  v,  ch.  151.  See  Rent, 

ARREST  OF  PERSONS.  I  may  not  arrest  one  without 
warrant  for  felony,  unless  one  he  committed,  and  unless  there 

VOL.  TIU.  7 
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he  reasonable  cause  to  suspect  him,  ii,  cb.  93;  r,  ch.  Ill,  tt 
S.  18. 

I  arrest  A,  and  he  gives  me  a  draft  for  part  of  the  debt,  and 
Bgrees  to  pay  the  rest  in  a  few  days,  and  his  draft  is  dishououredt 
1  may  arrest  him  for  the  debt,  v,  cb.  173,  a.  9.  19. 

V,  ch.  172,  a.  9.  Peace  officers  may  lawfully  arrest  suspected 
felons,  tbough  innocent,  30;  head  Falte  trnpruoitment.  So  they  may 
pursue  persons  justly  suspected  of  felony  or  breach  of  ibe  peace,  aa 
bight  walkerS)  and  arrest  them,  and  hill  them,  if  not  otherwise  to  be 
taken,  though  innocent,  20.  A  justice  of  the  peace  may,  by  word* 
cause  any  one  to  be  arrested,  committing  a  felony  or  breach  of  the 
peace  in  bis  presence,  21.  So  a  sheriff,  coroner,  constable,  or  watch- 
mac  may  arrest  one,  and  carry  him  to  a  justice,  21.  Where  a  con- 
stable may  confine  &C.,  31.  He  inay  arrest  affrayers,  existing  the 
affray,  without  warrant;  not  if  past,  23.  Duty  and  power  in  cases  of 
ieloDy^22.  ^rretU  by  private  persotumihoutvzmnti  sundry  caseSf 
33.  Breaking  doors,  23.  Other  cases  of  arrests  and  commitments, 
34  to  83  {  in  the  army  and  navy,  id. ;  some  cases,  33  to  44. 

II,  ch.  65,  a.  3.  ^t  to  eicapet  SfC.  Arrests  in  sundry  cases ; 
bare  words  do  not  make  one,  1.  Must  be  an  actual  touching  of  the 
body,  or  a  power  to  take,  and  party  submitting,  2.  If  the  officer 
have  A  in  custody  on  a  first  writ,  and  a  second  is  delivered  to  him, 
A  is  instantly  in  custody  on  that,  3.  After  touching  and  giving  no- 
lice,  the  officer  may  break  doors,  4.  Officer  need  not  personally 
touch  Sec.,  as  where  he  sent  his  assistants  forward,  who  arrested  &c., 
good,  though  he  was  at  a  distance,  being  one  of  the  company,  and 
by  bis  order,  though  not  in  sight,  7.  Officer  arrests  A  on  mesne 
process,  and  voluntarily  permits  A  to  escape,  may  again  arrest  him 
before  the  writ  is  returned,  S. 

II,  ch.  65,  a.  3.  Breaking  dooriin  arretU.  Rules  and  cases,  1  to 
37.  A  few  of  the  most  material,  to  wit ;  afler  touching,  officer  may 
do  this  I  privilege  extends  to  outhouses  adjoining  the  dwelling  house, 
but  not  to  barns  at  a  distance,  12.  Law  protects  only  outer  doors, 
13}  not  that  in  criminal  cases,  14.  One  illegally  in  custody  on 
A's  writ,  maybe  Ie^a//y  served  on  B's  writ,  lb.  Sheriff  is  liable  for 
«11  arrests  made  under  his  auihortty,  16.  Door  cannot  be  broken  by 
craft,  18  &£G.  What  is  breaking  doors,  36  be,,  as  lifting  a  latch  kct 
id.;  is  to  get  in  by  fraud,  id.  See  False  Impriionmenf,  v,  ch.  173, 
ft.  9,  cases;  vi,ch.  198,a.  8. 16,  when  ministers  cannot  to  be  arrested* 

II,ch.65,e<4.  Exemptiontfromarresli;  byconstitutionsandbylaw; 
rules  and  cases,  1  to  9.  Federal  and  State;  as  to  place;  as  to  courts 
held  &«. ;  as  to  times,  as  Sundays  &c. ;  exceptions;  a  resident 
merchant  of  London,  consul  to  a  foreign  prince,  not  excepted  on 
mesne  process,  ii,  ch.  65,  a.  4.  11. 

ARREST  OF  JUDGMENT.  Judgment  arrested  whenever  the 
6eclarattOo  is  not  a  good  foundation  to  support  it,  vi,  ch.  193,  a.  41. 
Several  couuts  in  slander;  in  one,  words  not  actionable;  damag6s 
{tven  on  all ;  la  urested,  ii,  ch.  63,  a.  8.    See  Zhfamatim. 
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V,  cb.  146,  t.  7.  Judgment  arretted  ^.  Rules  and  oases,  1  to  3S. 
Vill,  cb.221,a.  )7,  arresliog  judgmeDts,  crimiDal  cases,  6  to  12  ; 

•ererai  cases. 

ARSENALS,  vt,  301,  a.  4.  Material  parts  of  the  acta  of  Con- 
{ress  as  to  them. 

ARSENIC.  To  kill  with  it,  is  the  same  as  with  hanbane,  iii,ch. 
91,  a.  10.  9;  and  vii,  ch.  315. 

ARSON,  vii,  ch.  S13,  a.  4.  ledictmeDt  for :  what  is  araoo,  1, 3 ; 
what  by  the  ciril  or  commoD  law,  3. 

VU,  ch.  213,  a.  5 ;  Massachusetts  act,  March  16, 1 805,  defines  the 
e&eace  and  punishment,  1,2,3,4, 5;  construction,  a.  6;  cases,  1  to  15. 

ARTICLES  OF  WAR,  vi,  ch.  200,  a.  7  ;  1  to  5,  as  to  deser- 
tion, absence,  sedition,  the  confederation.  Federal  constitution ;  act 
of  Congress,  September,  1777;  Massachusetts  act,  October  34, 
1788;  act  of  Congress,  of  1795,  of  April  23,  1800,  of  July  14, 
1788;  and  Fairbanks'  case,  vi,  cb.  186,  a.  3  ;  how  proved,  iji,  cb. 
97,  a.  3,  3,  4,  6. 

ARTICLES  OF  THE  PEACE.  7,ch.  150,  a- 9,  as  to  keeping 
the  peace  and  good  behaviour,  1  to  30.  Rules  and  cases;  see  Peace, 

ARTIFICERS.    See  ^pprenticet  and  Tradei. 

AS  APPEARS  BY  THE  RECORD.  How  pleaded,  iv,  ch. 
131,  a.  6.  10 ;  and  other  places. 

ASSAULTS.  Atittvlt and Baitery,v,ch.n2,a.6;  cases.!  to  10. 
A  few  material  parts  therein  ;  assault  is  unlawful  setting  on  one's 
pwsoo ;  an  attempt  or  offer  to  beat  one  without  touching  him ;  as  if 
A  strike  at  B,  and  miss  him,  being  near  enough  to  reach  him,  1 .  So 
presenting  a  gun  at  a  distance  it  wil)  carry,  to  do  him  a  bodily  in- 
jury, 1.  So  lying  in  wait  is  an  assault,  I  ;  but  no  words  make  one, 
1 ;  not  to  push  one  in  earnest  discourse  Sic,  3.  Every  battery  in- 
eludes  an  assault,  2 ;  enough  the  battery  be  found.  What  is  one, 
3 ;  what  is  none  in  self-tleience,  4 ;  or  to  prevent  mischief,  5  ;  not 
if  one  attempt  tn  take  my  goods,— ncne  for  me  to  lay  hands  on  bim, 
S ;  and  if  he  persists,  I  may  beat  him  away,  4,  5  ;  noue  to  prevent 
disturbance  in  a  church,  id.;  nor  to  give  moderate  correction  in 
several  cases,  5  ;  and  if  an  ofiicer  have  a  warrant  against  one,  no 
battery  for  me  to  lay  hands  on  him,  and  point  him  out  to  the  o^er; 
case  of  boxing,  6 ;  of  the  hu^>and,  7  ;  transitory,  8. 

VI,  cb.  201,a.  5.  Indictment  for,  and  cases,  1  to  15.  See  FaUe 
/stpmofiMfU,  V,  ch.  172,  a.  9.  Pleadings  in,  see  v,  ch.  173,  espe- 
dally  a.  9  ;  son  assault  demesne.  justi6cation  &c.,  1  to  40. 

VI,  cb.  301,  a.  5.  5.  An  assault  with  lutent  to  commit  murder, 
rape,  or  sodomy. 

Vl.  196,  a.  8.  39  ;  when  secret  or  not. 

ASSAY  MASTERS.    See  DintU  kousei,  minii,  fyc. 

ASSES  AND  MULES.     Not  to  go  at  large ;  see  Hortei. 

ASSEMBLY.    Unlawful,  vli,  ch.  31 1  ;  sae  Riott. 

ASSENT.  Usually  as  consent ;  to  unlawful  acts,  as  boxing  Sec.,  ia 
nnd,T,  ch.  173,  a.  8.  Implied,  i,  cb.  1,  s.6,  a.  7,  a.  34,  to  coouacU. 
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ASSESSMENTS  AND  ASSESSORS,U,ch.59,a.9.1  to  14.  A 
tenant  in  possession  is  taxable,  though  bis  lease  is  not  commeQced, 
1.  Tax,  why  illegal,  2.  Bosion  Iron  and  Nail  Factory  liable  to  bfl 
taxed  in  Dover,  as  non-resident,  for  real  estate,  3.  Tax  assessed  oo 
their  known  agent,  and  legal,  3.  Assessors  not  liable  io  trespass  Sor 
an  irregular  tax,  3 ;  or  for  error  in  judgment,  3.  Judicial  officers, 
3  ;  what  evidence  of,  an  administrator  must  produce,  4.  Tenant  ia 
actual  possession  must  be  taxed,  5;  owner  lived  in  another  town,  5. 
Parish  assessors  must  first  make  a  valuation,  and  so  that  the  owner 
and  tenant  of  a  farm,  stock.  Sic.  may  know  how  much  is  assessed  od 
the  several  pans,  6.  Ministerial  lands  in  Dorchester  not  taxable  ia 
Milton  &c.,  7.  A,  living  in  one  town,  how  taxable  for  goods  &ic.  in 
another.  Lit) le  v.  Greeoleaf  &.  al.,S.  Assessors  not  liable  for  ooqr 
taxing,  8 ;  Gray  v,  Kettel,  3.  Minister,  not  settled  in  any  pardcular 
parish,  is  taxable,  3.  Owner  may  be  taxed  for  his  estate,  actually 
occupied  by  a,  tenant  at  will ;  owner  a  corporation,  3.  The  Bruns- 
wick case,  9.  As  to  selectmen's  se:ds,  10.  One  sworn  as  constable, 
is  a  good  collector  of  taxes,  Stc,  10.  As  to  the  Continental  tax  in 
1778,  ii,  ch.  58,  a.  2,  Pearsoo  v.  Liule.  Trespass  vi  et  armia  lie* 
against  assessors  for  an  illegal  tax ;  the  act  itself  is  illegal ;  see  Col- 
lectori,  Distress,  ifc.  Trespass  against  assessors  for  a  school  dis- 
trict tax,  v,  ch.  172,  a.  6.  3.  On  guardians,  ii,  ch.  69,  a.  9.  13; 
see  Bovntiea;  see  Caiet  of  dUtresi  for  taxei  and  tutegMnenlt,  v,  ch. 
136,  especially  a.  15;  see  Revenue,  Taxes,  Sfc;  sundry  matters. 

ASSETS.  Are  a  con^deration  of  the  executor's  promise,  i,  cb. 
1,  a.  2. 8.  So  land  to  the  devisee,  id.  If  executor  or  administrate 
be  sued,  assets  are  implied  inc.,  i,  ch.  29,  a.  3.  i,  ch.  29,  a.  4, 
what  are  assets,  as  debts,  executors 'and  administrators  themselves 
owe,  3,  5,  10,  13,  and  a.  16.  31;  i,  ch.  29,  a.  16.  24,  Weeks  v. 
Gibbs,  deceased's  goods  assets,  though  his  adiniuistratrix  has  charged 
herself  with  the  inventory,  and  her  account  is  albwed  by  the  judge, 
i,  ch.  29,  a.  17.  3;  chose  in  action,  assets,  i,  ch.  24,  a.  3.  5;  i,  ch, 
39,  a.  IS,  cases. 

IV,  ch.  II 5,  3,  1  to  28,  the  various  kinds  of  assets  considered  at 
large,  real  and  personal ;  lands  in  New  Hampshire  not  assets  in  ' 
Massachusetts,  iv,  ch.  124,  a.  6.  4  ;  v,  ch.  167,  a.  8;  if  en  executes 
release  a  debt,  all  is  assets,  though  he  receive  but  a  pan ;  but  as 
to  an  account,  uncertain  only  what  he  receives,  id.,  and  iv,  ch.  125, 
a.  5.  25.  Judgment  by  default  admits  them  to  the  amount  of  it, 
iii,  ch.  83,  s.  9;  alleged  by  an  heir  against  one^iv,  ch.  106,  a.  3,5; 
iv,  cb.  135.  a.  2.  16;  i,  ch.  1,  a-  28. 

ASSIGNS,  iv,  ch.  128,  a.  4.  6, 7.  Have  no  action  on  a  warranty, 
if  not  named,  iv,  and  ch.  105;  iv,  cb.  105,  a.  1.  Assignee  of  a 
term  is  possrssed  in  law  before  entry.  Walker  v.  Reeves.  Assignor 
of  a  covenant  cannot  sue  it^  unless  answerable  to  the  assignee,  iv, 
ch.  105.  a.  I.  36;  see  Covenant,  iv, cb.  106,  a.  5.  Assignments 
on  32  H.  VIU.,  c.  34,  a.  6.  1  to  14„iv,  ch.  110,  a.  3,  4,  5,  ch.  117 
cases;  in  fact  or  law,  iv,  ch.  130,  a.  6.  31. 
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ASSIGNEES.  Of  a  cbme  in  action ;  See  Chose  in  actum,  i,  ch. 
34;  of  knd,  iv,  cb.  121,  a.  3.  2  ;  iv,  cb.  123,  s.  1.  10,  U,  12;  a. 
2.  10.  Assignee  of  a  cbose  in  action,  sues  in  the  obligee's  name ; 
in  a  bond,  ibe  court  will  not  allow  the  obligor  to  plead  a  release  after 
notice,  v,cb.  167,  a.  4. 2.  Assignee  of  a  lease  liable  for  rent  or  not, 
y,  ch.  151,  a.  6;  iv,  ch.  106,  "a.  6.  1  to  14,  Where  bound  or  not, 
iv,  cb.  105;  iv,  ch.  117,  cases*     See  Rent  and  Rtpairt. 

ASSIGNMENT,  i,  ch.  14,  a.  1.  Principles  and  effects  ofastign- 
menlt.  By  one,  the  party  transfers  his  whole  property,  I,!v,  cb.  110, 
a.  9.  Generally  a  possibility,  a  right  of  action  or  of  entry,  for  con- 
dition broken,  cannot  be  assigned,  i,  ch.  14,  a.  !■  3  ;  nor  a  personal 
trust,  3;  but  a  bond  &u:.  is  in  equity,  4 ;  and  alter  notice,  is  payable 
raly  to  the  assignee,  4 ;  nor  can  the  assignor  revoke  his  assignment 
or  power  to  collect  it,  4.  it,  ch.  IOC,  a.  6 ;  iv,  ch.  1 10  ;  nor  is  it 
assets,  4  and  5.  Of  a  chose  in  action,  need  not  be  by  deed,  id.  A»< 
signee  may  refer,  and  bave  the  award  to  himself,  6,  and  T|  ch.  144, 
».  8.  4. 

I,  cb.  14,  a.  2.  English  cases.  Share  in  a  prize  after  capture^ 
and  before  condemnation,  is  assignable,  2  ;  but  not  the  future  half- 
pay  of  an  officer,  3.  If  a  policy  he  assigned  to  A,  the  underwriter 
IS  no  longer  debtor  to  the  assured,  iv,  ch.  110,  a.  9.  So  a  note  not 
negotiable  ;  other  cases,  i,  cb.  14,  a.  2.  5,  6  ;  of  cbose  in  actions, 
i,  cb.  24,  cases. 

I,  cb.  14,  a.  3.  American  cases.  Sundry  rules  and  cases,  1  to  SI. 

IV,  cb.  108,  a.  3 ;  of  lands  on  Massachusetts  statute,  I  to  34 ; 
cases,  where  no  covenant  in,  iv,  cli.  106,  a.  6.  34. 

IV,  cb,  1 10,  a.  9.  1  to  10  ;  assignment  as  a  mode  of  conveyance; 
what  may  be  assigned,  and  bow,  in  lands,  tenements,  and  heredita- 
ments, in  terms,  Sic.,  id.  What  is  an  assignment,  iv,  cb.  110,  a. 
9.  11  ;  or  not. 

IV,  cb.  121,  a.  2.  24,  28  ;  is  a  good  plea  in  covenant  cdses. 

V,  ch.  144,  a.  8.  Assignments  of  bonds,  cases,  1  to  6  ;  actually 
transfers  the  property,  though. not  the  form  of  action;  A  takes  a 
bond  in  trust  for  B,  and  dies,  not  assets  Su:.,  2.  So  if  the  obligee 
assign  over,  2.  Assignor,  become  a  bankrupt,  may  sue  for  the  as- 
signee's benefit,  2.  Bonds  &lc.  assigned  in  substance,  though  not 
m  form,  3.  If  mortagee  assign,  and  then  sue,  his  assignment  may 
be  pleaded  against  him,  vi,  cb.  178,  a.  21.  12. 

ASSIGNMENT  OF  BONDS  6ic.  IN  VIRGINIA,  i,  cli.  24, 
a.  3.  5.,  a.  4.  25  ;  iv,  cb.  110,  a.  9.  11.  If  one  convey  bis  whole 
term,  reserving  a  rent  to  himself,  this  is  no  as»gnmenl,  but  an  under 
lease  ;  where  a  bare  delivery  of  a  mortgage,  is  an  asagoment ;  iv. 
ch.  112,  a.  5.  37. 

ASSIZE  OF  NOVEL  DISSEIZIN  gradually  extended,  mort 
i'aruxsior,  vi,  ch.  178,  a.  14 ;  and  iv,  ch.  104,  a.  3.  4,  to  every 
irespaaa  or  injury  done  to  real  property  j  writ  of,  is  not  in  use  in 
these  States  ;  whea  introduced  Sec. 
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ASSIZE  OP  .NUSANCE.     See  JVtiJance,  Hi,  ch.  74,  t.  7. 

ASSISTANTS  TO  OFFICERS.  How  they  plead,  iii,  ch,  7S, " 
a.  18;  justified,  v,  ch.  173,  s.  9.20;  hoir  protected  in  criminal 
cases,  vii,  ch.  216,  a.  3.  12  &c. 

ASSUMPSIT.  How  founded  on  conlnict,  3;  settled  grounds 
thereof,  i,  ch.  9,  a.  1  &£c.;  lies  on  simple  contracts,  and  as  follows, 
i,  ch.  9,  a.  1  to  15,  for  monies  had  and  received  ;  monies  paid  be., 
a.  15,  a.  16,  a.  17;  and  monies  leoi,  a.  18;  outer  droit, a.  19;  promise 
to  pay  another's  debt,  a.  20 ;  promise  raised  by  law,  a.  21  ;  and  so 
on,  as  in  the  table  of  contents,  to  ii,  ch.  57 ;  lies  not  on  a  specialty, 
V,  ch.  146,  a.  2.  6. 

Ill,  ch.  91,  a.  2.  1  to  28  ;  proper  issues  in  atsumpsit,  and  proper 
evidence  thereon.     See  hme. 

VI,  ch.  178,  a.  7.  1  to  8 ;  proper  pleas  in  anumptU  s  several 
rules  and  cases,  in  addition  to  the  ple&dtngs  and  evidence  in  many  of 
the  said  forty-nine  branches  of  asntmpnt. 

ASSURANCES,  iv,  ch.  131,  a.  2.  23,  of   land  fac.     If  to  be 

as  advised   by  counsel,  he   gives  his  advice  to  bis  emplt^er,  the 

assured  is  to  give  notice,  and  a  form,  and  reasonable  time  to  examine 

the  deeds,  iii,  ch.  101,  a.  5.  48.     See  Further  Auurancet,  iv,  ch. 

118,  a.  3.  9;  iv,  ch.  120,  a.  1.  5.  / 

AT  SEA.  Ships  at  sea  mortgaged  Sic.  iv,  ch.  1 13,  a.  5.  31,  59. 

AT  AND  FROM.  How  construed ;  see  Inauranix,  ii,  ch.  40,  a.  1 4. 3. 

ATHEISM.     An  Atheist  is  not  a  witness,  iii,  ch.  80,  a.  1.  46  ; 

iii,  ch.  93,  a.  1.2,  3.     See   tVitntu. 

ATTACHMENT.  Nothing  is  attachable  which  cannot  be  re- 
turned in  the  same  plight,  iii,  ch.  75,  a.  8.  13.     See  Tool$. 

Ill,  ch.  60,  a.  1.  34.  Not  against  a  witness  unless  reasonable 
expenses  lo  be  tendered  to  him  ;  and  must  be  personally  served. 

In  attaching  lands  must  be  some  formality  besides  entry,  iii,  ch. 
75,  a.  8.  32.  But  it  seems  otherwise,  iii,  ch.  75,  a.  8.  32,  Perrin*s 
case.     Need  not  go  to  the  land. 

II,  ch.  39,  a.  7.  Attachment  of  one's  goods  holds,  though  he  dies, 
if  not  insolvent,  12.  II,  ch.  65,  a.  9,  on  mesne  process  the  officer 
arrests  the  body,  he  cannot  afterwards  attach  the  estate,  9.  By- 
taking  the  bodv  the  writ  is  executed,  9.  And  a  third  person  injured 
by  the  return,  in  such  case  may  sue  the  officer  for  a  false  return,  9. 

III,  ch.  75,  a.  8.  Various  attachments,  1  to  39.  And  Massa- 
chusetts statutes,  1  to  6.  Goods  attached  or  seized  on  execution 
must  be  removed,  or  the  officer  have  and  keep  possession  of  them, 
7.  He  is  bouud  to  attach,  and  how,  7.  The  debtor  pays  the  ex- 
penses of  keeping  tbe  property  attached,  8.  Implements  of  hus- 
bandry may  be  attached,  9.  Constable  cannot  serve  a  writ  in  a  real 
action,  9.  Attachment  holds  thirty  days  after  judgment  is  in  fact 
entered,  11.  Where  the  attaching  officer  may  demand  indemnity, 
12.  Where  liable  where  a  stranger's  goods  are  mixed,  12.  Perish- 
able goods,  12.    Officer  may  take  od  execution  emblements  grow- 
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mg,  Pcnballow  «.  Dnigbt,  15.  V  the  pit.  take  a  pledge  he  must 
tetuni  it  before  he  can  attach,  22.  Nor  can  the  officer  if  be  know 
of  it,  23.  i>ifierent  officers  ai  sherifi*  and  coroDer ;  sheriff  and 
tnarshall  may  attach  the  same  lands,  but  not  the  same  goods,  24. 
Other  cases,  35,  36,  37,  Baldwiu  v.  Jackson.  Officer's  posaession, 
£8.  How  one  may  use  goods  attached,  38,  39,  30.  Cases  31 
to  37.    Attacbmeols  in  New  York,  38.     In  Virginia,  39. 

m,  cb.  76,  a-  11.  Defi.  faas  judgment  aUacbment  is  dissolved,  3. 
Cases,  a.  IS. 

IV,  cb.  113,  a.  5.     Mortgagee's  rights,  49. 

IV,  cb.  136,  a.  16.  What  property  may  be  attached,  the  subject 
•zamined,  and  cases,  I  &c.     Cattle  auacbed,  how  fed,  30. 

V,  cb.  136,  a.  14.     Goods  exempted  from  attachment,  3&. 

VI,  cb.  193,  a.  33,  a.  98,  in  chancery. 
ATTACHMENTS,  summary,  ra,  ch.  320,  a.  4  to  7.    And  of 

contempt.  See  CotUempt. 

ATTACHMENT,  foreign,  v'l,  ch.  193.  See  Tnutee  Aeliont. 

A'FTAINDER,  is  judgment  of  death  or  of  outlawry,  vit,  cb. 
320.  When  sentence  of  death  is  pronounced,  vi,  cb.  193,  a.  36  ; 
Tii,  ch.  230;  vii,  ch.  331, a.  15,  cases  ;'vi,  ch.  199,  a.  8.  6,  cases. 

ATTAINT,  immediate  efiect  by  the  common  law  is  attainder  or 
corruption  of  blood.  One  attainted,  or  stained,  cannot  be  a  witness. 
See  Evidence,  iii,  cb.  98.  See  Treaton  and  Felony.  Of  a  jury 
out  of  use,  VI,  ch.  183,  a.  3.  5. 

ATTENDANCE.   See  Practice,  iv,  ch.  I94. 

ATTESTATION.  See  Deed*  ;  see  WUU. 

ATTORNIES.  His  lien,  see  Set-off,v,ch.  168,  a.  1.3;  a.  6. 
31, 24  ;  a.  6,  cases.  One  carnot  be  made  hy  a.  feme  covert.  One  in 
larceny  appeared  by ;  Roweil's  case.'  How  they  execute  powers,  v, 
ch.  135,8.6.  14,34. 

I,  ch.  15,  a.  1.  Assumpsit  for  &a  fees,  1.  By  an  executrix,  3. 
For  fees  in  a  court  the  testator  was  not  attorney  in,  3.  So  against 
a  third  person  on  bis  promise,  4.  One  contracts,  as  oot  suable,  4. 

I,ch.  15,a,3.  Wherehehata  lien  for  ctuit,  cases,  1.  Notwhere 
rarties  settle  Itc.  3.  Has  on  his  client's  papers,  and  monies,  fitc.  3. 
Exception,  3  and  5.  Has  in  cross  actions,  4.  (See  v,  ch.  J68,  a. 
1 ;  a.  6  &c.)  Where  to  give  notice  of  bis  lien,  i,  ch.  15,  a.  3.  6. 
Has  on  monies  levied  on  execution,  7.  Where  lost,  8,  9.  Every 
one  amendable  to  tbe  court,  id.  Lien  in  cross  actions  by  statute,  id. 

I,  cb.  15,  a.  3.  Suimitnvn  by  an  attorney ;  when  he  is  bound 
or  oot. 

I,  ch.  15,  a.  4.  Who  w  an  attorney.  One  in  another's  place  is 
public  or  private,  1.  By  deed,  who  may  be,  1.  Power  without 
deed,  2.  Anciently  all  appeared  in  court  in  person,  2.  By  Massa- 
chusetts statutes,  3.  All  in  person  in  criminal  cases,  except,  4. 
Act  of  United  States,  September  4,  1789,  4.  Massachusetts  dec- 
laration of  rights,  5.    By  several  statutes  his  qualifications,  5. 
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Oae  must  be  tapax  to  make  one,  6,  7.  Where  error  to  ippeeii' 
by  one,  8.  His  consent  binds  bis  client,  8.  Held  when  be 
takes  his  fees  &c.  8.  One  entered  as  one  amended  to  guar- 
dian, 8,  ^uier  droit,  S,  How  substitute,  10.  How  far  liable, 
II.  And  to  trespass,  13.  A  power  in  the  original  action  extends 
not  to  the  icire  facias,  13.  Magisirates  excluded,  14.  Mere  power 
ever  revocable,  15.  Exception,  15.  Ceases  on  his  death,  IS. 
Where  his  agreement  is  champerty,  16.  How  not  required  here  to 
present  bis  bill,  l7.  Implied  powers  to,  16.'  As  to  his  wife,  18. 
Must  contract  expressly  as  agent i  except  a  government  one,  18. 
See  ^gent.  To  bind  his  principal  by  deed,  fais  power  must  be  by 
deed,  19.  No  form  of  words  necessary  in  his  signing,  19  ;  and 
SO,  21,  22.  Case  against  him  for  neglecting  to  sue,  Gilbert  v. 
Williams,  23.  'One  sues  a  debt  he  knows  is  paid,  not  liable,  ii,  ch. 
59,  a.  8.  For  his  deceits  in  practice,  ii,  ch.  63,  a.  1.  Confidence 
between  him  and  his  client,  iii,  ch.  90,  a.  3.  Need  not  shew  his 
power  if  not  asked  for,  iii,  ch.  91,  a.  8,  cases  as  to  evidence.  Set 
off  for  costs,  v,ch.  168,  a.  6.  Cases,  i,  ch.  15,  a.  4. ;  i,cb.  34  he. 
Not  bound  to  proceed  unless  hts  fees  be  paid  Sic. 

ATTORNEY-GENERAL.  His  duties,  v,  cb.  136,  a.  16  ;  a> 
to  prosecutions,  executions,  inquests  of  office,  kc. 

ATTORNMENT.  Not  necessary  since  4th  of  Anne.  May  ba 
by  implication ;  as  by  paying  rent  to  the  grantee  &£c. :  so  of  part  of 
)t.  Being  a  mere  assent  cannot  be  on  condition,  iii,  ch.  93,  a.  3. 
When  rent  is  taken  on  execution  &U!.  v,  ch.  I36,  a.  14. 

IV,  ch.  129.     When  presumed,  vi,  ch.  184,  a.  3.  3,  7,  8. 
AUBAINE.  See  Droit  AiAaine. 

AUCTION.  Monies  received  at,  to  be  repaid  in  case,  i,  ch.  9, 
8.  5.  4,  m,  ch.  75,  a.  8.  18  ;  highest  bidder  refuses  flic,  officer 
may  sell  again.     Massachusetts  act,  i,  ch.  16,  a.  3. 

I,  ch.  11.4.  Sales  at,  said  not  to  be  within  the  statute  of  frauds, 
cases,  Simon  r.  Motivos  Se  al.  II. 

I,  ch.  16,  a.  1.  1  to  14,  English  cases  Sec.  I,  cb.  16,  a.  3.  I  to 
7,  several  American  cases  as  to  auctions.  V,  cb.  148,  a.  11,  as  to 
penalties  for  selling  at.  Pufiers  at,  unlawful,  ii,  ch.  49,  s.  13 ; 
and  i,  ch.  16,  a.  1.  4. 

AUDITA  QUERELA,  vi,  ch.  186,  a.  1.  I  to  37,  cases  in  which 
it  lies,  and  does  not  he,  vi,  ch.  178,  a.  9,  pleas  proper  in. 

V,  ch.  136,  a.  17,  5.  A  and  B  joint  and  several  obligors  in  a 
bond,  A  is  taken  in  execution  and  allowed  to  escape,  B  may  be 
uken,  and  has  not  this  writ.  Nor  does  it  lie  for  usury,  the  party 
might  have  pleaded  in  bar  and  did  not. 

V,  ch.  167,  a.  3.  Lies  if  execution  be  sued  out  after  a  release  : 
so  on  a  general  release,  id.  Release  after  verdict  can  be  used  but 
in  audita  querela,  id.     V,  cb.  146,  a.  7.  30. 

AUDITORS.  See  Account,  Action^,  i,  ch.  8. 

AVERAGE,  i,  ch.  33,  a.  3.  13.  Expenses  how  averaged  o« 
freight ;  also  iii,  cb.  103,  a.  4.  19. 
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IV,  cb.  109;  ii,ch.  40,  a.  8. 10,  average  losses  how  settled, cases, 
Ijewis  V.  Rucker  &  al. ;  and  a.  9.  1 ,  four  kinds  of,  as  petty  average, 
pik>tage,  light  money,  be. :  3,  primage  and  average  accustomed  : 
3,  partial  or  average  loss  :  4,  general  or  gross  average.  What  ar- 
ticles come  iuto  it,  and  on  what  principles  settled,  rules  and  case*. 
4  to  29.  See  Insurance,  ii,  ch.  40.  a.  9  ;  and  iii,  cb.  103,  a.  4   lO. 

AVOIRDUPOIS.  See  WdgkU  and  J^fatures. 

AVERMENTS.  Nature  and  use  of,  as  to  deeds,  records,  tie. 
iii,  ch.  86,  a.  4.  An  estate  conveyed  for  a  wife's  life,  averred  to 
be  a  jointure. 

VI,  ch.  177,  a  9.  1  to  56,  many  cases  of  averments,  a  few  ma- 
teriel ones  whereof,  to  wit,  ground  of,  I .  A  cousideratton  as  J670, 
b  expressed  a  particular  one,  also  is  averable,  3,  A  demand  must 
be  made  and  averred  to  determine  an  interest,  4,  fi.  Money  award- 
ed to  be  paid  on  demand,  special  request  must  be  averred,  7.  To 
fix  a  penalty  a  demand  is  material  &lc.  8.  Where  one  may  do  aa 
act  presently  or  during  life,  9,  10,  Has  during  life  to  perform  but  in 
one  case,  Bothey's  case,  11.  A  request  to  do  a  coI/a(£ra/ thing 
must  be  averred,  IS.  No  averment  against  some  legal  presump- 
tions, 16.  No  averment  against  a  considersiion  expressed  in  a 
deed,  17,  But  by  way  of  fraud,  17 ;  and  30,  21.  Condition  pre- 
cedent must  be  averred  to  have  been  performed,  23,  34,  35,  S6. 
Being  surv<eyors  is  a  siifficienl  one,  37,  39.  So  whereas  m  ires- 
pass  Sec.  29.  How  estates  are  averred,  31.  What  is  implied  or 
intended,  need  not  be  averred,  33  to  39.  Canoot  aver  land  appur- 
tenant to  a  honse,  40. 

Of  pleat,— hoc  paratvt  verijicare,  or  concluding  to  the  country. 
Several  rules  and  cases,  41  ;  first  rule,  whole  plea  is  denied,  to  the 
country :  3.  Only  a  particular  fact,  hoc  parattu  :  3.  Where  the  re- 
plication introduces  new  matter,  koc  paratus :  but  4.  If  it  denies  the 
substance,  to  the  country  ; — explsmed  by  cases.  Hoc  paratui, 
when  wrong,  is  only  cause  of  special  demurrer,  45.  Several  de- 
pendent facts  making  but  one  defence  or  plea,  may  be  pleaded  to- 
gether, 48,  50.  A  plea  containing  matter  of  law  and  of  fact  may 
conclude  to  the  country,  51.  General  rule, — a  party  ought  to  aver 
every  necessary  fact  to  inform  the  court,  58.  Need  not  be  in  ex- 
press words,  53.  May  be  by  licet  pro  eo  qvod,  so  he  demanded  ; 
offering  satisfaction,  53.  One  need  not  aver  what  will  come  from 
the  other  side,  as  matters  in  defeasance  of  the  action.  None  against 
a  record.  See  Record.  Of  and  concerning  in  a  libel.  See  Libel; 
Rex  V.  Home.  Hoc  paratui  or  hoc  petit,  either  good,  55.  Mate- 
rial fact  not  averred,  cured  by  verdict,  56  ;  v,  ch,  145. 

V,  ch.  173,  a.  4,  If  the  pit.  new  assign  in  trespass  as  to  time  or 
place  in  his  replication,  may  conclude  hoc  paratus.  Ill,  ch.  86,  a. 
4,  13,  a  bond  to  pay  cannot  be  averred  to  be  a  bond  lo  indemnify. 

IV,  ch.  114,  a.  10.  10,  Wallis  r.  Wallis,  a  money  consideration 
expressed  in  a  deed,  natural  affection  may  be  averred.    A  devise 
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absolute  to  A  cannot  be  averred  to  be  a  suppomtitious  use,  sioce  th« 
statute  of  frauds,  a.  12.  5.  A  consideration  in  a  deed  is  expressed 
to  be  paid  by  the  grantee,  no  averment  aoolber  paid,  a.  14.  6. 
See  also  Trusit, 

IV,  ch.  1 18,  a.  5.  Performance  not  averred  how  aided  after  ver- 
dict, cases. 

y,  ch.  166.  No  averipent  against  a  record,  cases.  Amended, 
vi,  ch.  185,  a.  8.     Indictment,  vii,  cb.  218,  a.  7.  7. 

AVO.     An  ancient  English  writ  not  in  use  here. 

Al'NTS.  In  the  same  degree  as  nephews  and  nieces,  that  is^ 
the  third,  iv,  ch.  136,  a.  3.  4. 

AVOWRY,  iv,  ch.  171,  a.  12,  sundry  cases  and  conusance,  1,2. 
Pit's,  bar  to  the  avowry,  3  to  27,  cases.  V,  ch.  171,  a-  13,  causesof 
avowry,  1  to  ]3,  cases,  f'ee  Replevin.  I,  ch.  2,  b.  6,  avowry 
damage  feasant.  In  avowryjoiiit-tenanis  and  parceners  join;  tenants 
in  common  sever,  iv,  ch.  134,  a.  1.  4.  Avowry  for  rei^,  Fletcher's 
case.  V,  ch.  151.  a.  1.  5.     Not  traversable,  vii,  cb.  180,  a.  10.  63. 

AUTHORS.  See  Co/»y  RigfU.  As  to  their  property  in  their 
works,  ii,  ch.  61. 

AUTHORITY  given  by  a  town  to  ilg  committee,  a  majority  of 
it  cannot  act,  v,  cb.  172,  a.  4.  By  parol  to  a  policy  broker  lo  re- 
fer, vi,  cb.  179,  a.  2.  Written  must  be  produced,  (see  Evidence) 
unless  lost. 

VI,  ch.  187,  a.  17.  Given  by  statute,  and  affecting  private  pro- 
perty, must  be  strictly  pursued,  14.  As  laying  out  roads  Sic.,  14, 
So  it  must  appear  on  the  face  of  the  proceedings,  14.  Defective 
notice  is  not  cured  by  the  party's  appearance,  14. 

V,  ch.  136,  a.  18.  II.  Oue  justifying  under  it  must  plead  and 
state  it  specially.  I,  ch.  20,  a.  21.  My  parol  authority  to  A,  en- 
ables him  to  write  my  guarantee  on  a  note.  So  by  parol  one  may 
authorize  his  name  to  be  endorsed  on  a  bill  or  note,  v.  cb.  135,  a. 
6.23.  See  Power,  iv,  ch.  114,  a.  14.  Joint  to  two  to  sell  lands, 
one  dies,  the  other  cannot  sell.     See  Power. 

AUTER  OR  AUTRE  DROIT,  i,  ch.  9,  a.  19.  1  to  42.  fVkere 
the  pit  must,  may,  or  may  not  sue  in  outer  droit; — many  rules  and 
cases.  A  few  of  them  here  referred  to  : — an  executor  must  sue  as 
such,  if  the  goods  never  were  in  his  pnsseasion.  So  on  a  bail  bond 
assigned  as  sucli,  2,  3,  4  If  he  get  judg,ment,  may  sue  it  in  his 
own  name,  and  if  io  outer  droit,  it  is  but  surplwage,  6,  13.  Where 
executors  may  declare  on  a  promise  to  themselves  in  avter  droit, 
8,  24.  Not  if  the  cause  of  action  never  did  arise  tn  the  testator, 
10,  11,  12,  14,  15.  And  if  he  sne  in  auler  droit  on  a  new  bond 
to  himself,  it  is  but  surplusage,  15.  If  an  executor  endorse  the 
testator's  note,  he  becomes  personally  liable,  16.  When  a  promise 
to  reimburse  the  estate,  the  executor  or  administrator  may  sue  in 
outer  droit,  18.  Pit.  has  an  election  lo  sue  either  way  ;  sundry 
cases,  19  to  32.    If  a  guardian,  as  sucb,  give  a  note  for  his  ward'i 
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debt,  guardisn  cannot  be  sued  in  auter  droit,  S3.  If  an  adminis- 
trator submit  to  an  arbitration,  and  bind  bimself,  his  beirs,  &c-,  ha 
is  personally  bound  by  tbe  svrard,  25.  Several  other  cases,  27  to 
43.  Ill,  ch.  101,  a.  5.  5.  If  A  have  goods  of  hit  own,  and  as 
exeeittor,  and  grant  all  bis  goods,  oaly  his  own  pass  ;  but  a  reference 
of  all  matters  pending  will  include  one  in  auter  droit,  id.  When  a 
sale  Sic.,  i,ch.  39,  a.  16.  16;  Ti,ch.  114,  a.  30.  A  feoffment  made 
bj  those  seized  iu  auttr  droit,  is  vmdable  but  by  action.  So  of 
teoaut  in  tail. 

AUTER  OR  AUTRE  FOITS  ACQUIT,  is  grounded  on  tha 
role  no  man  is  to  be  twice  tried  for  the  same  offence,  vi,  193, 
a.  36.  Is  a  bar  if  not  reversed,  id.  '  Accessary  may  plead  his  prin- 
dpal's  acquittal,  id.  But  these  acquittals  must  be  by  verdict  on  a 
good  indictment,  id.     VIJ,  cb.  212,  a.  II.  23,  25. 

AUTER  FOITS  ATTAINT,  or  a  former  attainder,  vi,  ch. 
193,  a.  36;  rii,  ch.  2l8,  a.  10;  vii,  cb.  221,  a.  8. 

AUTER  FOITS  CONVICT,  vi,  cb.  193,  a.  36  ;  vii,  ch.  221, 
a.  8.  And  before  a  justice. 

AUTER  FOITS  PARDON,  vi,  ch.  193,  a.  36;  vii,  ch.  221, 
a.  8.    See  Pardon. 

AUTER  VIE,  estate  by,  dtsceods,  vi,  cb.  125,  a.  6.  See  Eitate 
and  lAfe  Eitate.     And  vi,  ch.  130,  a.  2.  3. 

AWARD.    See  Arbitrament. 

AYLE,  writ  of.  See  Avo  and  Autxe,    Not  in  use  here. 


BACKING  WARRANT,  vii,  ch.  217,  a.  3.  4.  No  statutes  te, 
snpport  it  bere,  nor  in  England,  till  23  Geo.  II.  Not  much  in  use 
here. 

BAGS,  tender  of  money  in,  where  good,  v,  ch.  170,  a.  2,  r.  1. 

BAIL  8itc.,  v,  ch.  150,  a.  1.  Debt  on  recognitancet  and  baU,  I. 
As  hail  bonds  on,  33  H.  VI,  c.  10,  to  officers,  1.  Form  of  our 
bail  bond,  1.  Debt  lies  on  it  by  the  officer  to  whom  given,  ].  Or 
he  may  assign,  I  ;  and  bow,  1.  3  ££  4  of  Anne,  as  adopted  here, 
1.     Oiir  recognisance,  form  of,  2. 

V,  ch.  150,  a.  2,  General  principles.  Same  principle  in  all 
these  kinds  of  contracts,  1.  But  many  forms,  2,  3.  Officers  can* 
not  refuse  reasonable  bail,  4.  May  take  one  surety,  5.  Deft,  need 
not  always  join,  5.  Condition  of  the  sureties,  6.  Bail  or  attach- 
ment in  a  civil  action  is  to  secure  the  demand  sued,  7.  Hence  this 
must  be  adhered  to,  7.  Bail  on  tdre  fadaa  may  take  advantageof 
error  in  the  original  judgment,  8.  Effect  of  assigning  the  bail  bond, 
9;  and  bow  sued,  9;  and  10.  Surrender  by  bail,  l\,  12,  13, 14. 
How  bail  may  break  doors  to  take  their  principal,  15.  Alien  deft, 
sent  ont  of  tbe  country,  his  bail  discharged,  16 ;  except  whea  Sz- 
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ed,  16.  Who  cbd  be  bail,  18.  ReccwaisaQce  is  of  record,  and 
how  ukeo,  19.  Bail  may  seize,  19.  RecogoisaDce  aloae  is  taken 
io  criminal  cases,  2D.  Action  is  civil,  21.  Ball,  when  liable,  31. 
Bail  cannot  seize  their  principal  oa  Snnday  to  surrender  him,  32. 
Weight  of  authorities  otherwise,  and  see  li,  ch.  65,  a.  4,  and  Sun- 
dai/.  Judgment  reversed,  the  effect,  23.  Ajustice  may  talie  a  pledge, 
23.    Bail  on  Virginia  law,  id.     Other  cases,  24  to  26. 

y,  ch.  160,  a.  3.  Statutes  as  to  recognisance*  and  tail,  3  &  4 
Anne,  c.  16;  23  H.  VI,  adopted  here,  1.  Massachusetts  act  of 
June  30,  1784,  3.  Material  parts  thereof,  2.  Atassachusetts  act, 
March  16,  1784,  3.  AcU  of  Congress  of  September  24,  1789, 
4,  6 ;  and  March  2,  1793,  6.  May  8,  1792,  7.  Revenue  Jans.  8. 
Federal  constitution,  art.  10.  Amendments.  Massachusetts  bill  of 
rights,  art.  >  6,  as  to  bail,  29.    Bail  held  to  bail,  10. 

V,  cb.  150,  a.  4.  The  action  or  suit  against  bail,  1  to  9 ; — sev- 
eral rules  and  cases. 

V,  ch.  150,  a.  5.  DeclaralioTis  on,  1  to  14 ;— sundry  rules  ud 
cases.     Matters  of  discharge  &u. 

y,cb.  I50,a  6.  Other  matters  that  discharge  the  bail  tK.,  I  to  IS. 

V,  ch.  150,  a.  7.  Execution  against  bail,  how  against  both  or 
one  &c.  2. 

V,  ch.  150,  a.  8.  Further  cases  in  Massachusetts.  In  debt  on 
a  recognisance,  what  must  be  stated,  1.  What  a  justice's  mittimus 
ought  to  recite,  2,  How  of  the  peace  to  be  taken  and  returned,  3. 
Principal  how  to  be  surrendered,  and  bow  execution  against  him,  3. 
'  Bail  may  plead  he  has  become  a  bankrupt  See.,  4  k  8.  Five  sign 
and  seal  a  bail  bond,  those  of  them  not  named  in  the  body  of  it, 
no  parties  to  it,  5  b  6.  All  had  been  bound,  if  none  named  in 
the  body  of  it,  6.  Return  good,  though  cot  expressed  the  officer 
could  not  find  estate,  7.  No  excuse  the  principal  is  in  the  State 
prison  &.C.,  9.  When  and  how  bail  may  surrender  iLC.,  10.  Pit's, 
names  mistaken  io  the  bond,  yet  good,  II.  Justice  cannot  hold 
to  recognise  for  <in  offence  that  may  be  prosecuted  ^ui  tam,  13. 
Declaration  must  state  the  recognisance  returned  and  recorded,  13. 
How  a  justice  must  return  a  recognisance,  14.  Putative  father 
can  be  bound  but  by  a  bond  to  the  mother,  14.  How  a  justice  must 
take  surety  of  the  peace,  15.  Massachusetts  act,  February  26, 
1611,  to  remit  all  or  part  of  penalties  &c.,  16.  Putative  father's 
recognisance,  17.  Criminal  suit  not  removeable  to  a  Federal 
Court,  13.  Justice  cannot  bail  for  homicide,  1 9.  Debt  lies  on  a 
recognisance,  SO.     A  man,  generally,  cannot  be  arrested  twice,  31. 

V,  ch.  160,  a.  9.  As  to  keeping  the  peace,  and  good  behafiovr, 
1  to  20 ; — simdry  rules  and  cases.  See  Peace  &u;.  See  Scire  Fa- 
das,  vii,  ch.  190.  Bail  not  a  witness,  except  a  subscribing  one, 
iii,  cb.  90,  a.  1.  16.  Also  Emerson's  case.  A  release  before  judg- 
ment against  the  principal  has  no  effect,  v,  ch.  167,  a.  3.  6. 

),  ch.  I,  a.  39.  If  A  h^'i  my  servant,  not  at  my  request,  no  con- 
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aiderfltion  of  a  promise  ;  aliUr,  if  at  my  request,  id.  Mooies  paid 
by  bail,  how  recovered,  i,  ch.  9,-a  17.  Several  cases  of  bail,  ii, 
cb.  63,  a.  4,  a^  II.  3,  Derby  «.  Blake.  If  tbe  officer  refuse  it, 
case  lies,  ii,  cb.  €6,  a.  7  ;  or  takes  insufficient  bail,  iii,  ch.  75,  a.  5. 
1 }  and  V,  ch.  146,  a.  3.  1 6  What  b  6rst  judgment.  Officer  must 
know  the  sufficiency  of  tbe  bail,  iii,  cb.  75,  a.  11.  4;  a.  &.  Several 
cases,  a.  6.  31. 

V,  cb.  144,  a.  12.   Apptariag  at  court,   1  to  13; — rules  and 

y,  cb.  144,  a.  14.  Btmdt  to  offixeri,  1  to  S2. 
V,  cb.  163,  a.  1.  5.    If  tbe  assigaee  of  a  bail  bond  sue  it,  nfl 
ddtet  is  DO  plea. 

V,  ch.  163,  s.  1  to  6.  Several  writs  of  scire  facioi  against  ba9, 
and  iheir  pleas. 

VI,  ch.  185,  a.  9.  1,  3,'^5.  Seirtfadas  against,  not  amended,  4. 
Amended. 

VI,  cb.  166,  a.  I.  5,  First  judgment  reversed,  bail  have  audita 
querela.  Lands  of  recognisors  liable  from  taking  the  recognisance, 
T,  ch.  136,  a.  3  ;  ii,  cb.  65,  a.  12.  10.  When  to  be  put  in  ;  may 
bave  iabeaa  corput  to  surrender  their  principal  in  gaol  for  felouy, 
ii,  ch.  65,  a.  II.  3. 

BAILMENT,  i,  ch.  17,  a.  1.  General  prindplet.  Grounded 
b  trust  and  contrect,  I.  Six  sorts  made  in  Coggs  e.  Bernard,  since 
preserved,  3.  As  deposit,  3.  How  bailee  is  liable  who  keeps 
another's  goods,  has  no  reward,  3. 

I,  cb.  17,  B.  2.  One  6nd8  my  goods,  and  has  no  reward  for  keep- 
ing them,  bow  liable,  I  &  3.  Only  for  bis  due  care  ;  but  for  ih« 
least  negligence  for  a  horse  &c.  lent  gratis,  id.  But  only  for  grou 
negligence,  if  lent  for  the  lender's  pleasure  or  profit,  id. 

I,  ch.  17,  B.  3.  Cf  hiring; — bargain  is  mutual,  6.  Bailee  liable 
bat  for  ordinary  care,  and  not  as  an  insurer,* — pays  a  quid  pro  guo 
for  tbe  use.     Due  care  is  the  rule, 

1,  ch.  17,  a.  4.  Of  pledget  or  pavms,  1.  Bailee  liable  for  due 
care  or  diligence,  1.  And  a  wrongdoer,  if  be  retain  after  the  debt 
tendered,  1.  Cannot  use  the  pledge,  if  worse  for  wear,  1.  If  at 
charge  in  keeping,  he  may  use  it  for  his 'reasonable  charge,  1.  My 
creditor  cannot  take  my  pledge  from  my  pledgee,  till  he  pays  tbe 
debt,  3.  Bailee's  property  is  absolute,  if  not  redeemed  at  the  day 
at  law,  4.  When  indictable,  4.  Pledger  bas  during  life,  4-  No 
time  fixed,  5.  How  pledging  creates  a  lien,  6.  And  as  to  after 
loans,  6.  But  the  pledgee  can  have  only  tbe  pledger's  interest,  7. 
But  where  tbe  owner  of  tbe  goods  must  pay  tbe  debt,  8.  How  tbe 
debt  must  be  paid,  9.  When  tbe  bailor  may  countermand,  10  ;  and 
cases.  What  a  pledge,  and  not  a  mortgage,  a.  4.  1 1  :  a  sale  and 
not  a  bailment,  13. 

I,  ch.  17,  a.  5.  Cf  goods  delivered  to  be  carried  for  a  reuiard  ;—• 
bailee  is  answerable  according  to  his  employment,  1.  Several  cases, 
1,  3.     Or  martdatum  &c. 
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I,  ch.  17,  a.  6.  Or  to  be  tarried  unthout  a  rtward; — generally 
the  bailee  is  liable  but  for  Ait  grost  neglect,  1.  Principles  and 
cases,  I  Si  2.  Bailee  has  a  special  property,  and  the  bailor  a  right 
to  a  eKose  in  action,  8.     What  is  possession  3. 

I,  ch.  17,  a.  7-    Certain  principtet  in  (Awe  caset; — ihese  stated. 

I,  ch.  17,  a.  8.  PoMCHxon, — what  is  or  not.  My  servant  has  but 
an  oversight,  and  connot  sell,  1.  But  a  bailee  as  agistor  be.,  has 
possession,  special  property,  U-over,  Su;.,  3;  and  may  sell  with 
actual  delivery,  3. 

I,  ch.  1 7,  a.  9.  J^either  bailor  nor  bailee  has  absolute  property^— 
the  bailor  the  right,  bailee  the  possession  &c.     Each  an  action. 

I,  ch.  17,  a.  10.  Bailee^s  reward  ;—eSecl  of  it.  Bailee  when  is 
an  insurer. 

I,  cb.  17,  a.  11.  Bailee's  neglect  or  ^favlt,—w\a.\  is,  and  the 
efiect.     Several  grounds  and  cases. 

I,  ch.  17,  a.  12.  Bailee's  care  and  diligence, — when  one  kind, 
and  when  another,  is  required. 

I,  ch.  17,  a.  13.  As  to  groat  negligence, — how  understood,  and 
1,3. 

I,  cb.  17,  a.  14.  Bailee's  keeping  the  thing  after  legallt/  demand- 
ed 'y  the  bailor,  tender,  &c., — how  understood.    Cases. 

I,  ch.  17,  a.  15.  Ordinary  care,  whot, — how  understood  ; — and 
cases. 

I,  ch.  17,  a.  16.  When  is  one*t  property  baited  or  sold;^-n\es 
and  cases. 

I,  ch.  17,  8.  17.  Roman  and  French  laws  on  the  sulject ;— sun- 
dry principles  and  cases,  hto  10. 

I,  ch.  17,  a.  19.  Reasons  for  bringing  into  one  view  in  amntp- 
31^,  the  essential  principles  in  bailments. 

I,  ch.  17,  a.  19.    Pleas  in  cases  of  bailment. 

V,  cb.  142.  Debt  on  bailment,  s.  1.  If  A  deliver  money  to  B 
to  be  delivered  to  C,  on  demand,  C  has  debt  for  it  against  B,  s.  3. 
Where  debt  lies  for  the  money  lent,  though  the  pledge  be  redeliver- 
ed, s.  3.  Difference  between  a  pawn  and  mortgage  of  lands,  s.  4. 
What  time  to  redeem  a  pledge,  s.  5,  6,  &c. 

V,  ch.  17S,  a.  7.  11.  If  the  bailee  sell  the  goods,  and  actualty 
deliver  them,  bailor  cannot  have  trespass.  Bailee  has  it  when  liabls 
to  the  owner. 

V,  ch.  172,  a.  7.  13.  Or  if  the  use,  12.  Must  have  possession- 
May  have  trespass  against  the  owner  in  case,  16. 

BAIUFF.     See  Account,  i,  cb.  8. 

BALLAST.  A  custom  to''dig  it  in  England,  held  good,  Massa- 
chusetls  Colonvlaw  on  this  subject.     See  Custom,],  ch.  26,  a.  2. 1. 

BANK-BILL.  Debt  lies  on  it,  iv,  ch.  142,  S.  21.  What  a  good 
description  of  it,  vli,  ch,  214.    How  a  tender,  ch.  112,  a.  3.  16. 

BANKRUPTCY,  ii,  ch.  18,  a.  1.  The  right  of  property  is 
often  decided  in  bankrupt  cases,  1.     So  frauds  are  well  examinsd,. 


.y  Google 


INDEX.  63 

1.  Many  eases  decided  in  trover  and  trespass,  ii,  cli.  77 ;  v,  cb. 
173;  ch.  173.  Insolvent  laws,  ii,  ch.  39.  Insolvent  and  bankrupt 
laws  distinguished  and  defined,  i,  ch.  18,  a.  I,  and  cases ;  their  his- 
tory 1.  Act  of  Congress  copied  nearly  from  the  principal  British 
acts,  3.  The  repca]  did  not  revest  any  power  in  the  several  States, 
3.  Are  tbey  useful  ia  our  country,  3.  The  fundamenial  principles  io 
a  bankrupt  system,  4.  How,  and  when,  the  bankrupt  act  is  void,  4. 
His  case  may  be  taken  out  of  the  bankrupt  laws,  by  consent  of  all 
parlies,  5. 

I,  cb.  18,  a.  3.  Sankrvpt  actiont  m  England  Sfc.  Grounds  of 
them,  1.  After  one  has  commiiied  one,  how  the  assignees  may  sue, 
I,  3.  Asmmptit  lies  to  recover  back  monies  levied  on  execution 
after  an  act  of  bankruptcy,  3 ;  not  if  seized  before  the  act,  3 ;  nor 
mooies  paid  in  the  course  of  business,  4.  Former  assignee  removed 
iu;.,  5.  Commissioners  have  powers  to  set  aS  mutual  debt,  6. 
If  one  on  the  eve  of  a  bankruptcy  prefer  a  particular  creditor,  when 
pressed  by  him  for  a  debt,  it  is  no  fraud  ;  nor  if  the  buyer  be  inno- 
cent, iii,  cb.  66,  a.  3.  Assigoeea  have  no  concern  in  torts  to  him ; 
all  executions  not  executed  before  ibe  act  of  bankruptcy  committed, 
are  vacated;  one  may  advance  money  to  suppnrta  declining  trader; 
a  legacy  to  him  before  his  certificate  is  allowed,  is  the  assignee's  ; 
commissioners'  proceedings  are  conclusive  evidence  of  the  debt ;  his 
promise  to  pay  his  whole  debt,  is  good,  v,  ch.  160,  r.  14.  May  sue 
his  assignees  for  property  that  remains  bis  ;  tlietr  lusuntpnt  relates 
to  the  act  of  bankruptcy ;  when  he  conveys  property  to  a  creditor  by 
legal  compulsion,  or  an  apprehension  of  legul  process,  though  none 
io  fact,  and  not  to  favour  him,  the  sale  is  good  ;  and  i,  ch.  32,  a.  1. 
32,  Hooper  v.  Smith.  His  bankruptcy  discharges  a  debt  due  from 
his  wife,  and  debts  due  to  her  may  be  assigned.  Enough  tbe  credi- 
tor ask  lor  security.  Two  partners,  one  becomes  a  bankrupt,  tbe 
other  cannot  endorse  by  the  firm,  their  note.  A  factor  holds  my  bills 
unpaid,  and  becomes  bankrupt,  tbey  must  be  returned  to  me;  are 
like  goods  not  sold,  known. 

I,  cb.  18,  a.  3.  Amtrican  catet.  I  (o  39,  cases;  grounds  and 
principles  of  them.  A  certificate  discharges  even  all  debts  ibat  may 
be  proved  under  the  commission,  if  fair,  1.  Right  of  action  against 
a  sheriff  for  not  extending'  an  execution,  is  assignable,  2,  3,  4.  A 
torutrurAioe  concealment  of  goods  is  not  an  act  of  bankruptcy,  5. 
Where  the  second  endorser,  on  paying  the  note,  becomes  eniiiled  to 
all  collected  on  it,  6.  To  whom  tbe  assignee  is  debtor,  the  promisee 
or  endorsee  8u.  of  a  note,  7  ;  and  i,  ch.  121,  a.  3.  5.  An  assign- 
ment agreed  on,  and  not  executed,  is  void,  8,  9.  Process  and  pay- 
ment of  a  part  in  a  bankruptcy  is  no  discharge  without  a  cerliUcate, 
10,  Commissioners  have  the  property  of  the  bankrupt's  goods  till 
assigned ;  then  the  asoignees ;  messenger  only  possession ;  the  keeper 
not  that,  It.  Debtor's  note  was  to  deliver  beef;  he  became  a  bank- 
rupt; proof  of  the  debt  before  commisaionera  equal  to  a  demand, 
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13,13.  (The  sale  of  his  laDils,  effects,  i|cb.  104,  a.  3).  Asngne* 
remained  trustee,  14.  A  bond  payable  on  a  contingencj  not  a  debt 
to  be  proved,  IS.  Assignees  in  England  cannot  sue  here,  16.  Judg- 
ment of  the  District  Court  on  vertiict,  fixes  the  bankruptcy,  17. 
Action  does  not  survive  against  assignees'  administrator,  18.  Nolh- 
iDg  protects  the  bankrupt  but  bis  certificate,  19.  Of  pleading  a  dis- 
charge, 30.     Other  cases,  21  to  36. 

V,  ch.  146,  a.  7.  Certificate  waived,  iii,  ch.  90,  a.  11.  Bankrupt 
a  witness  or  not,  iii,  ch.  80,  a.  !■  4.  Is  a  witness  to  decrease  the 
fund,  not  to  increase  it,  iv,  ch.  131,  a.  3.  16.  Is  a  bad  plea  od 
covenant  for  rent;  where  a  crime,  vii,  ch.  301,  a.  6-  Where  t 
creditor  is  a  witness,  iii,  ch.  90,  a.  11.  3,  4. 

BANK  OF  THE  UNITED  STATES  is  constitutional,  v,  ch. 
143,  a.  3.  3.  A  State  cannot  tax  it,  3.  How  it  sues,  iii,  cb.  76,  a. 
10.  30. 

BANK  USAGE.  When  one  is  bound  by  it  or  not,  iii,  ch.  90, 
a.  10.  28  \Lc ;  i,  ch.  30,  a.  10.  46  ;  iii,  ch.  99,  s.  19. 

BANKS.  Shares  in,  are  personal  property,  and  the  owner  of 
them  is  entitled  to  a  money  dividend,  Russel  v.  Temple,  iii,  cb.  76, 
a.  2. 2  &c..  and  though  the  corporation  hnlds  real  estate ;  reasons,  3. 
Cashier  of,  how  liable  on  his  bond,  i,  ch.  32.  s.  36.  His  copies,  iii, 
ch.  82.  a.  2. 2,  to  he  sworn  to.  See  By-Laut  Sfc,  i,  ch.  22.  s.  47, 
48,  49. 

BANK  NOTES.     How  printed,  &c.,  ch.  76,  a.  3.  18. 

BANK-BILLS  OR  NOTES.  Indictment  for  counterfeiting, 
vi,  ch.  200  ;  vi,  ch.  213.  Are  as  gold  and  silver  coins,  a  tender,  if 
not  objected  to,  v,  ch.  170,  a.  2,  r.  3.  Tender  of,  offering  tn  turn 
them  intn  money,  is  good.     See  Mortgage^  iv,  cb.  113,  a.  S.  10. 

BANKS  OF  RIVERS.  See  Rivers,  ii,  ch.  68;  and  Land$,  ii, 
cb.  69  ;  and  Accestum,  iii,  ch.  76,  a.  1. 

BAPTISTS.     See  MinitUn  and  Rd^n,  ii,  ch.  48.  s.  2. 

BAR.  See  Pleadings  in,  vi,  ch.  179  &c.  In  avowry,  v,  cb.  171 ; 
cases. 

BARGAIN  AND  SALE.  Our  statute  deed  is  very  unlike  the 
English  deed  of  bargain  and  sale ;  reasons,  iv,  ch.  109,  a.  8.  1  to  6. 
Make  no  discontinuance,  iv.  ch.  114,  a.  30.  7. 

IV,  ch.  113,  a.  1.  Bargain  and  Sale.  Strictly  speaking,  as  a 
mode  of  conveyance,  we  have  do  such  form  ;  reasons,  1 ;  English 
cases,  1  to  3,  and  in  New  York.  Words  for  talue  received,  in  a 
deed,  a  sufficient  consideration,  3.     How  constituted,  4. 

BARK,  measuring  &c.,  vi,  ch.  203,  a.  8. 

BARS,  FENCES  ;  being  kept  on  ways,  regulated  by  tbe  laws 
of  Massachusetu  Colony  and  Province  law  of  6  W,  h  H. ;  thrown 
open,  v,  ch.  172,  a.  6.     See  Fence*. 

BARNS.     Burnine:  of;  see  Arson, 

BARON  AND  FEME,  i,  ch.  19,  a.  1.  Cteneral prinetpUt,  I. 
The  maxim  they  are  one  in  lew,  examined,  3.    His  contract  to  learc 
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her  propsrly  at  his  death,  Sic.,  ia  valid ;  cases,  3.  Separate  maitp- 
tenflDce;  caies,  4.  The  general  principle  on  which  she  is  sued 
alooe  coDsidered,  5,  Old  maxims  and  fictions  exumined,  6.  Mo- 
rality, rehgion,  and  public  policy  of  late  called  in  to  restraiD  separa-. 
tioQs;  reasons,  7.     Her  deed  valid  or  void,  6. 

I,  ch.  19,  a.  2.  Hi*  righU  to  her  property.  Cases,  1  How 
in  bcr  freehold  and  inheritance,  2.  His  power  over  debts  due  to 
lier,  2.  His  right  to  her  distributive  share,  3.  Ker  leases  for  yeara^ 
4.  Her  rent,  his'  right  t  ■■  it,  5, 6.  Her  emblements,  his  right  to  them, 
7.  Effect  of  a  leaae-for  life  to  them,  when  she  has  s  previous  life 
estate,  8.  His  right  to  her  property,  accrued  during  the  marriage, 
9.  aod  a.  5.  His  power  over  her  person,  10.  Her  torts,  and  inju- 
ries to  her,  1 1 .  His  rights  in  her  mortgages,  13.  Her  rights  and 
powers  in  equity,  several  cuses,  13  to  21 

I,  ch.  19,  a.  3.  The  effect  of  his  recovering  her  chose  in  action, 
1.  May  endorse  a  note  made  to  her  dum  sola;  but  one  made  to  her 
during  marriage,  is  made  to  him  in  law,  3.  Is  absolutely  eniitJed  to 
tbe  rents  of  her  estate,  2. 

I,  ch.  Id,  a.  4.  Her  rents-  Her  term  in  his  possession  cannot 
be  taken  in  execution  for  bis  debt  after  her  death.  His  general  r^ht 
to  her  rents. 

1,  ch.  19,  a.  5,  flu  right  as  her  administrator,  1.  As  adminis- 
trator on  her  estate,  he  recovers  to  his  own  use,  1 ;  and  il  he  sur- 
rive  her,  and  die  before  administration  granted,  it  goes  to  his  repre- 
tentative,  3  to  6 ;  several  rules  and  cases. 

I,  cb.  19,  a.  6.  Hit  right  by  judgment.  Cases ;  she,  while  sole, 
gets  judgment ;  he  and  she  biing  scire  facias,  and  have  execution 
awarded,  she  dies,  K  survives  to  liim.  So  against  him  in  a  like  case ; 
cases. 

I,  cb.  19,  a.  7.  Bis  rights  wheti  a  banhvpt.  Her  debts  are  bis; 
cases. 

I,  ch.  19,  a.  8.  How  he  is  liable  for  her  debit  or  not.  If  sbe 
owe  debts  before  marriage,  he  must  pay  them  after,  I  ;  but  is  liable 
only  during  the  coverture,  2.  Not  bound  to  maintain  her  relations 
on  Ibe  poor  laws,  3 ;  extend  only  to  relations  by  consanguinity,  3. 
Feme  administratrix  commits  waste,  and  marries,  he  is  liable  during 
the  marriage,  4.  The  law  is  the  same  of  any  other  tort  or  fraud 
tiviliter,  4.  He  is  bound  to  find  her  necessaries  according  to  his 
estate  and  degree,  and  to  discharge  her  contracts  for  them,  5  ;  on  his 
presumed  assent  while  they  cohabit,  5  ;  and  at  his  own  table,  if  ha 
do  not  force  her  to  leave  him  &u:.,  5.  Not  his  presumed  assent, 
where  he  forbids  a  particular  person  to  trust  her,  S,  1 1 .  Nor  if  sbe 
.  elope,  though  the  person  trusting  her  do  not  Icnow  it,  9.  May  give 
general  notice  to  tradesmen  not  to  trtist  her,  13.  If  she  take  up 
goods,  and  pawn  ihem,  he  is  not  liable,  13 ;  nor  can  she  borrow 
monies  even  to  pay  for  nec^isaries.  13.  '*  he  leave  ber,  or  force 
her  to  leave  bim,  she  may  take  up  necesgaries,  or  live  at  board  oa 
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his  account,  1 4.  Tbougb  be  asks  her  to  return,  aod  she  refuses  to 
to  pay,  14.  If  he  live  with  her,  and  treats  her  as  his  wife,  it  is  suf- 
ficieut  evidence  of  marriage,  !&■  If  one  man  (alee  another's  wife, 
and  cloihes  her,  il  is  a  gifty  16.  How  a  breach  of  the  peace  not  to 
meiniain  her,  17. 

I,  ch.  19,  a.  9.  Where  they  live  teparate.  If  commonly  known 
they  live  separate,  and  she  has  a  separate  maintenance,  he  is  nU 
liable  ;  cases,  1,  3,  3. 

I,  ch.  19,  a.  10.  Her  teparate  UahUiti/.  Though  she  live  sepa- 
rate, and  have  a  separate  maintenance,  and  he  is  not  liable,  the  more 
modem  opinion  is,  that  she  is  not  liable,  and  many  cases,  unless  be 
is  civilly  dead ;  hut  if  he  he  an  aliett  enemy,  and  has  abjured  the 
realm,  she  may  he  sued,  a.  11,  and  cases. 

I,  cb.  19,  a.  12.  When  divorced  from  bed  and  board.  A  wife,  so 
divorced,  may  sue  her  husband  for  his  alimony,  but  only  if  separated 
by  judgment  of  court,  And  a.  1 9.  An  executor  paid  a  legacy  to  her 
living  separate  ;  held  to  pay  it  to  him. 

I,  19,  a.  13.  fVhere  she  it  not  liable  to  be  tned,  though  living 
separate.  He  is  exempted  on  account  of  the  separate  maintenance 
he  himself  makes  for  her. 

I,ch.  19,  ».  ]4.  Where  the  elopes.  If  she  elopes,  neither  he  nor 
she  is  liable  for  goods  she  takes  up. 

I,  cb.  19,  a.  15,  She  it  not  liable  to  be  tuei,  though  the  carries 
on  trade  by  herself,  and  lives  separate.  Both  may  be  taken  in  exe- 
cution for  her  assault ;  but  on  mesne  process  he  is  held  for  both,  I . 
Temporary  fund  is  no  fund.  Jiafcme  covert  be  sued  as  hfeme  sole, 
she  must  plead  it  in  abatement ;  cases,  1  to  10. 

I,  ch.  19,  a.  16.  Marriage  in  fact  or  by  acknowledgment,  bindt 
him  at  to  her  accounts  for  necessaries.  She  cannot  be  sued  as  a 
feme  tole,  though  he  has  been  absent  in  India  six  or  seven  years;  and 
though  she,  for  that  time,  has  traded  as  afime  tote;  cases,  1  to  8. 

I,  ch.  19,  a.  17.  When  she  is  executrix  or  administratrix.  He, 
in  fact,  has  the  administration.  If  A  promise  a  wife  to  leave  her 
£1000,  if  she  survive  her  husband,  be  cannot  release  it,  tliough  be 
may  release  any  thing  that  by  possibility  may  come  to  her  during 
the  marriage  ;  and  i,  cb.  29,  a.  8. 

I,ch.  19,  a.  18.  In  cases  of  abduction,  his  remedies.  irone,byopeR 
force,  by  fraud,  or  persuasion,  lake  away  a  man's  wife,  he  may  have 
a  writ  of  ravishment,  or  trespass  vi  et  amis,  to  recover  damages ; 
and  the  offender  may  be  indicted  ;  and  so  case  for  enticing  her 
away,  or  for  harbouring  her.  So  a  per  quod  lervitivm  amitit;  sev- 
eral cases,  iii,  cb.  64,  a.  2.  I.  It  is  sufficient  a  son-in-law  does  not 
use  means  to  entice  or  persuade  his  wife's  mother  to  remain  with 
bim. 

I,  ch.  19,  a.  19.  His  title  to  her  estate,  other  eatea,  1  to  6  :  wives 
of  absentees  did  not  lose  their  doner,  nor  were  their  estates  liable  to 
be  cooBscated,  though  absent  with  their  husbands.  A  wife  empow- 
ered by  ber  first  husband's  will  to  sell  bis  estate,  retains  it,  though 
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she  many  a  secoDd  husband,  aod  may  sell  even  to  iiim.  Her  para- 
phernaiia  ;  see  Paraphanalia. 

I,  cfa.  19,  a.  20.  Her  appoiatment.  She  may,  bj  will,  give  her 
flsiate  in  virtue  of  an  agreement  with  her  husband  before  marriage. 
If  a  woman  mskcs  ber  will,  and  then  marries,  it  is  revoked ;  not 
settled  how  far  ber  appointment,  by  virtue  of  such  an  agreement  be- 
fore marriage  with  ber  intended  husband,  |s  good,  by  any  conveyance 
of  ber  estate  to  trustees  j  cases,  I  to  5. 

I.  ch.  19,  a.  31.  Several  ctuet.  Husband  and  wife  cannot  join  ia 
a  gtti  tam  action,  1.  Feme  sole  sued,  and,  pending  the  action,  mar- 
ried, and  the  writ  abated,  and  judgmeni  of  costs  against  her,  ^.  As 
to  divorce,  see  Di-corcei,  where  the  promise  is  to  her  for  a  consid- 
eration moving  from  her,  tbey  may  join,  5,  6.  Bond  lo  both  they 
may  join  m*  not,  and  if  she  survives,  it  is  hers ;  but  he  may  disagree 
lo  her  right,  and  sue  alone,  7,  belongs  to  both.  His  release  uf  dsm- 
eges  for  abuse  to  her,  bars  both,  8.  Though  he  may  dissent  to  her 
estate  by  purchase,  he  cannot  to  her  estate  by  descent,  9. 

I,  ch.  19,  a.  22.  Certain  material  principles  resulting  froDi  the 
above  and  other  cases,  considered.  He  is  sued  with  her  for  ber 
debts  and  torts  dum  tola}  reasons,  1,  3,  3.  Where  she  is  barred 
ber  survivorsfaip,  as  ckotei  in  action  &u;.  4.  Her  chattels  real,  5, 6. 
Ber  rights  in  his  estate  where  be  morlgages  it,  7.  Her  power  to 
convey  ber  estate,  8.  Her  power  lo  devise,  9.  On  principle  aod 
<m  the  autborilies, — does  ber  marriage  revoke  her  will  made  before 
marriage,  10.  What  is  her  separate  property,  11.  Contracts  for 
separations,  13.  Her  person,  bow  liable  to  imprisonment  or  not  in 
(»vil  actions,  13-  How  be  must  claim  her  fortune  in  equity,  14, 
When  lands  or  stocks  &EC.  are  devised  &c.  to  ber  for  ber  separate 
nee,  15. 

n,  ch.  46,  a.  9.  17.     Not  liable  for  her  debts  after  divorce. 

IV,  ch.  133,  a.  3.  Covenants  as  lo  her  estate  abandoned  or  not. 
Obligor  marries  the  obligee ;  the  effects,  10. 

Q,  ch.  39,  a.  3.  Her  ability  and  inability  to  contract,  in  law  and 
equi^,  6.  Her  contract  void  ;  aod  qtuere,  if  not  sometimes  only 
Tmlabte,  10.  I,  ch.  17,  a.  9.  They  plead  jointly  in  tre^ass  against 
them  ;  form  kc.  i  &c. 

V,  ch.  175,  a.  3.  How  they  join  in  actions;  rules  and  cases,  7 
to  21.     Result,  ten  rules,  SS,  stated.     Joinder  in  action. 

I,ch.  9,  a.  13.  He  cannot  recover  monies  secured  to  ber  sole 
use,  1. 

1,  cb.  II,  a.  11.  Lands  conveyed,  he  dies,  she  cannot  accept 
or  disagree  by  parol  in  pai» ;  but  otherwise,  if  ber  words  he  at- 
tended with  entry,  1.  Hence,  if  she  refuse  her  inheritance,  and  accept 
dower  by  parol  in  paii,  it  has  do  effect  to  bar  her  of  her  inheri- 
tance, 3. 

I,  ch.  3,  a.  Q.  10.  Her  license  lo  enter  his  house  must  be  plead- 
ed IS  his. 
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As  to  evidence,  see  Evidence,  ch.  90,  a.  7,  and  aereral  matters 
See  Hutband  and  Wife. 

IV,  cb.  115,  a.  4.  25  to  33.  Her  varranlies,  covenants,  and 
leases,  &c. 

VJI,  ch.  235,  a.  6.  33.  Breach  of  his  recognizance  to  keep  ifie 
peace  towards  her.     Not  to  maintain  her.    See  Hvtband  and  Wife. 

BARRATRY,  vi,  ch.  302,  a.  J.  What  Is  barratry.  1.  Bill  of 
particulars,  1.  How  punished,  I.  One  a  barrator  in  court  or  in 
the  countiy,  3.  And  in  what,  3.  Persons  are  who  sue  in  fictilioua 
Dames  8ic>,  inventors  (ic.  of  false  reports  Sic.  3. 

VI,  ch.  202,  a.  3-     What  is  not  barratry,  several  cases  &c. 

VI,  ch.  303,  a.  3.  What  must  be  alleged  in  the  indictment, 
cases. 

VI,  ch.  302,  a.  4.  Massachusetts  statutes  on  the  subject,  as 
Colonj  law  of  1641.  Massachusetts  act,  November  4,  1765,  as  to 
attoniies. 

Ill,  ch.  64,  a.  1.     His  character,  bow  in  issue,  6. 

BARRATRY  bj  masters  of  ships  itc.  ii,  ch.  40,  a.  10.  What  is 
barratry,  cases,  1 .  What  is  not,  3.  How  it  may  he  alleged,  3.  Mas- 
ter's deviation  with  a  fradulent  view,  is  barratry,  Ross  v.  HuDter,  4. 
Where  bis  smuggling  is,  7.  Is  only  in  relation  to  the  owners  of  th« 
ship,  8.  Is  a  breach  of  duty  to  them,  8.  Nutt  «.  Boardieu  &  al.  8. 
But  he  who  freights  a  ship  for  the  voyage  is  owner,  Vallejo  «■ 
Wheeler,  9.  If  the  master  ignorantly  deviate,  not  barratry,  though 
be  avoids  the  policy,  10.  Massachusetts  act,  March  8,  1803,  as  to 
the  frauds  of  masters. 

II,  ch.  40,  a.  6.  Salenci  v.  Johnson,  14.  Is  barratry  if  the  mas- 
ter violate  foreign  laws,  without  his  owner's  knowledge,  ii,ch.  40,  a. 
11.  16,  17. 

BARRISTERS.  See  Atlomiei;  and  see  Mandamus,  vi,  ch. 
186,  a.  2. 

BASE  FEE,  iv,  ch.  125,  a-  3  ;  vi,  ch.  129,  a.  1.  7  ;  a.  3.  32, 
S8.    See  Estates. 

BASTARDS,  ii,  ch.  60,  a.  1.  Our  statute,  as  it  respects  the 
fttber,  merely  enforces  the  (aw  of  nature,  1.  What  child  is  a  bas- 
tard, 1.  One  born  of  a  married  woman  may  be  proved  to  be  one, 
1,  Goodright  ff.  Saul.  Every  child  in  Massachusetts  is  one,  bom 
of  parents  not  legally  married,  4.  Can  have  no  heirs  but  childrea,  1. 
Cannot  inherit  even  its  mother,  1.  She  keeps  the  nurse  children  all 
under  seven  years  of  ap,  3.  Rule  at  common  law,  and  by  the 
civil  and  canon  law,  4.  How  a  child  of  a  married  woman  may  be 
proved  one,  5.  No  access,  how  proved,  6.  26  Geo.  II,  limited  ; 
thirty  years  cohabitation  proves  a  marriage,  8.  But  after  seven, 
liusband  allowed  to  testify  there  was  ao  marriage,  8.  Children  be- 
gotten alter  a  judicial  separation  from  bed  and  board,  areprtnd^/o- 
fte  bastards,  8.  Not  after  one  by  agreement,  8.  Wife  of  necessity 
may  be  a  witness  to  prove  her  own  incontinence,  Drown's  eaaoi 
"Not  to  prove  bis  non  accesa. 
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n,  cfa.  60,  A.  S.  MaBsachusetts  statnte  of  March  15,  t.jQ6,  the 
material  parts  of  it.  How  they  iaherit  in  cases,  vii,  cb.  333,  a.  3. 
6.     Cases  in  New  York,  3  he. 

II.  Ch.  60,  a.  3.  Caiu  decided.  Settled  pdociple  id  all  casea, 
afae  must  absohiiely  charge  the  putative  father  id  the  time  of  her 
travail.  1.  He  may  discredit  her,  and  [»ore  her  a  lewd  woman  and 
not  a  )teraoo  of  truth  Sec.  4.  Must  prove  ber  charging  him  in  hei 
travail,  and  continuing  constant  by  other  witnesses  than  herself, 
6.  In  the  very  time,  6.     He  must  he  adjudged  such,  8. 

n,  cb.  60,  a.  4.  Action  at  common  law  considered,  1  to  9.  Bas- 
tard is  chargeable  only  where  bom,  9,  10,  by  English  law,  and  by 
ours,  till  June  33,  1789  ;  by  statute  of  that  date  has  its  mother's 
settlement,  ii,  ch.  53,  a.  3. 

II,  ch.  60,  a.  6.  Legal  birth,  how  loDg  after  (he  conception,  has 
varied  from  one  faandred  and  eighty  to  three  hundred  days ;  cases, 
1  to  8. 

II],  ch.  187,  a.  3.  Affidavit  of  a  pregnant  mother  who  died,  read 
against  the  putative  father. 

HI,  ch.  l99,  a.  4.  39.  Scire  faciat  does  not  lie  on  an  order  to 
pay  the  weekly  sum  &c.     Remedy  is  commitment  &£c. 

In  Louisiana  how  viewed  aiid  to  be  provided  for.  See  vii,  cl^ 
333,  a.  16  ;  v,  ch.  147,  s.  10  to  3],  as  to  legacies  &c. 

Vll,.ch.  323,  a.  U.  34.     How  heirs  in  Virginia  &ec. 

BATTLE.  Trial  by,  anciently.  Now  disused,  yet  law  in  Eng- 
land. 

BATTERY.  See  Jlitault  and  Battery,  ante,  v,  ch.  173,  a.  8. 

BAWDY  HOUSES,  vi,  ch.  1 98,  a.  1 1 .  What  and  how  punish- 
able, I.  Indictment  for,  1.  If  one  lease  his  bouse  to  he  used  as 
such,  he  cannot  recover  the  reat,  I.  Are  ntisances,  1.  May  be  a 
nngle  room,  1.  Wife  may  be  indicted  with  her  husband  for  keep- 
ing one,  4. 

BAYS,  see  Riva-t  and  Fuhenet  fye.  ii,  cfa.  68,  a.  3 ;  also  vi, 
ch.  186,  especially  a.  11.  14,  15,  16. 

BEACHES,  see  Fi'heriei  Sfc.  ii,  ch.  68,  a.  3. 

BEACONS,  see  l^hl-kowei. 

BEARER,  of  a  note  or  bill  may  sue  for  money  bad  and  received, 
i,  ch.  30,  a.  21.  One  payable  to  a  fictitious  pnyee  or  order,  is 
payable  to  hearer,  6  One  payable  to  bearer,  i,  ch.  30,  a.  8.  Is 
negotiable  and  transferable  by  delivery,  I.  Bearer  may  sue  it,  but 
must  shew  he  came  fairly  by  it,  and  for  a  valuable  consideration,  1. 
If  payee  endorse  a  note  made  to  bearer,  be  may  be  sued  as  endor- 
ser, 1.  All  our  bank  notes  are  so,  and  practice  for  the  hearer  to  sue 
on  them,  3.  Sufficient  to  state  (he  pit.  is  bearer, '  3 ;  Grant  v. 
Vaughan,  i,  ch,  30,  a.  31.  19, 21,  be.  Wniing  blank  as  to  promi- 
see sued  by  bearer,  i,  cb.  30.  a-  8.  3.  He  must  shew  bis  right,  2. 
Note  u>  bearer  is  evidence  of  money  had  and  received,  i,  ch.  30,  a. 
31.  19. 


.y  Google 


70  INDEX. 

BEASTlALnr,  vii.  ch.  316,  a.  6.  How  putiished  ;  wu  widi 
eaih  by  Massacbusetts  Colony  law. 

BEASTS,  of  the  plough,  any  be  Ukon  oo  exeeutioa,  but  not  on 
li  distress  warrant  in  the  oaturo  of  a  pledge,  v,  ch.  136,  a.  16, 
HutcJvns*  case.  Not  liable  lor  taxes,  v,  ch.  136,  a.  15,  a.  16.  Ne- 
cessary for  cultiratiDg  th«  party's  improved  lands,  a.  16.  4, 

V,  ch.  136,  a.  16.  What  are  beasts  of  the  plough,  1,  6.  Of 
the  plough  and  cart,  I,  Hutduos  v-  Cbamben.  Not  diatrainabia  for 
rent,  v,  ch.   151,  a.  1. 

BEASTS,  STRAY,  see  Stra^  or  Eitnyi. 

BEDS,  exempted  on  executions,  v,  ch.  136,  a.  14,  33.  One  fi>r 
every  l«ro  persons  in  the  family,  23.    Only  two  for  five  persoas,  23. 

BEEF.  Action  for  selling  unwholesome  beef,  see  Deceit.  Aet 
as  to,  Tj,  ch.  203,  a.  15. 

BEES,  remedies  as  to,  and  propert/  in  ihem,  Ui,  ch-  7S,  a- 1.  9 ; 
iii,  76.  a.  9;  v,  ch.  171,  a.  2. 

BEGGARS,  Til,  ch.  306,  a.  4,  3.  Hay  be  punisbed  by  Ma(M- 
chusetts  statute  of  March  2S,  1788,  vii,  cb.  208,  a.  17. 

BEHAVIOUR,  see  Surety  of  the  Peace  ^c,  and  Peace,  t,  ch. 
150,  a.  9. 

BEING,  as  being  surveyors,  is  a  good  averment,  vi,  ch.  177,  a. 
9.  27,  26.  So  heivg  above  fourteea  years  of  age,  id.  So  hanng 
been  legally  possessed. 

BELIEF,  swearing  to,  may  be  peijury,  iii,  ch.  60,  a.  1.  37 ;  vii, 
tih.  210,  a.  3.  5. 

BENEFIT  OF  CLERGY  is  taken  away  in  all  cases  in  Maisa- 
cbuseits,  and  never  existed  in  the  laira  of  tbe  United  States,  vi,  ch. 
193,  a.  40.  Cannot  now  ba  claimed.  In  what  cases  taken  away 
by  statutes. 

BENEFICIA.  Feuds  for  life,  iv,  di.  125,  a.  1.  10  &c.  S» 
'BeniAce. 

BEQUEST,  see  Legacies. 

BESAYLE.  an  ancestral  writ.     See  ^lite. 

BEST  EVIDENCE,  what  meant  by  it,  iii,  ch.  80,  a.  1.  2.  Sec 
Evidence. 

BETTERMENT  ACT  &c.  See  LnprovemenU,  n,  ch.  178,  a. 
25.  6, 7. 

BETWEEN  two  days,  excludes  both,  v,  ch.  144,  a.  II.  3. 

BEYOND  SEA,  means  out  of  tbe  State,  as  Geor^  be.  vi,  cb. 
179,  a.  19.  33. 

BIENS,  what,  i,  ch.  3,  a.  3,  are  lands  or  goods ;  and  iv,  cb.  133, 
a.  3.     Cases,  see  ChatteU  and  Goodt. 

BIGAMY,  indictment  for,  and  the  verdict  finds  the  fact,  is  cod- 
clusive  (HI  third  persons  as  to  tbe  fact  found,  iii,  ch.  96,  a.  1.5}  vi, 
,ch.  196,  a.  10,  punished  under  the  bead  of  Polygamj/. 

BILL  SINGLE,  v,  ch.  142,  s.  19. 
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BILLS  OF  CREDIT,  or  paper  money,  tender  of,  Aj^eton  «. 
Wallis,  V,  ch.  170,  a.  15,  ihe  efiect  of;  and  see  Tender. 

BILLS  OF  DEBT,  see  v,  ch.  142,  s.  20. 

BILLS  IN  EQUITY,  see  Chancery  and  Equity. 

BILLS  OF  EXCHANGE  and  promissory  ootes,  i,  ch.  20,  a. 
1,  general  principles-  Bill  of  exchange,  what,  1.  When  foreign 
or  not,  1,  (a.  &■  6-)  Inland  and  foreign  bills  now  the  same,  3-  Pro- 
penies  of  a  bill,  the  acceptor  the  real  debtor,  4.  Endorsee  may 
sue  ibe  endorser,  though  no  demand  on  the  drawer,  4.  The  maker 
of  a  note  b  as  the  acceptor  of  a  bill,  5.  The  real  debtor  ;  must  be 
a  demand  on  him,  and  notice  to  the  endorser,  snd  seasonably,  be- 
fore he  can  be  sued,  5,  6.  Before  a  note  is  endorsed  it  is  a  con- 
tract of  the  municipal  law,  and  wants  a  consideration ;  bui  when 
endorsed  is  as  a  bill,  7.  In  a  note  or  hill  endorsed,  a  consideration 
is  presumed,  8.  So  one  is  presumed  in  an  endorsement,  8.  A 
negotiable  note  given  in  consideration  of  a  simple  contract  debt, 
discharges  it,  9.  If  a  note  begin  "  I  promise  to  pay,"  and  several 
ngn  it,  it  is  joint  and  several,  9. 

I,  ch.  20,  a.  2.  The  property  considered.  The  payee  of  a  bill 
or  note  has  vested  in  him  a  property  in  action,  and  this  assigned 
may  be  recovered  by  the  endorsee,  in  his  own  name.  Same  of  a 
bearer.  It  must  be  a  coolnct  to  pay  money  alone  ;  and  i,  ch.  20, 
a.3w 

I,  ch.  20,  a.  3.  What  is  a  negotiable  contract,  1.   9  and  10  W.  III. 

17,  and  3  and  4  of  Anne,  cited,  3.  To  be  negotiable  must  be  for 
the  payment  of  money  only,  and  not  on  the  general  credit  of  the 
maker,  and  be  absolute,  2.  A  note  payable  when  an  event  morally 
certain  shall  happen,  as  when  a  ship  shall  be  paid  off,  is  negotiable, 
3.  Need  not  be  physically  so ;  cases,  3,  4,  5,  6,  7,  8.  But  a  note 
to  pay  £50,  or  render  tbe  body  to  prison,  is  not,  9.  Negotiable,  as 
it  is  contingent,  9.  If  not  negotiable  when  made,  it  wiU  never  be 
■o,  9.  So  a  pron)ise  to  deliver  a  horse  and  pay  money,  is  not  ne- 
gotiable, 10  ;  cases,  11.  A  note  payable  in  foreign  money,  is  not, 
16 :  is  not  cash.     Nor  is  one  to  pay  out  of  a  particular  fund,  17, 

18,  19.  Not  one,  payable  in  goods  to  bearer,  21.  Nor  is  a  note 
once  paid,  32. 

I,  ch.  20.  a.  4.  Aotu  SfC.  void  by  artain  ttatutet; — as  the  stat- 
utes against  usury,  gaming,  &c. ;  and  are  absolutely  void  into  what- 
soever bands  (hey  come;  and  the  consideration  may  be  inquired 
bio;  also  i,  ch.  30,  a.  11. 

I.  ch.  20,  a.  6.  ^  contract  once  n^otiable,  it  alwayt  so,  and  by 
whom  endorsed,  1.  Order  is  understood  in  the  endorsement,  1.  A 
blank  one  may  be  filled  even  at  the  tri  il,  1.  May  be  endorsed  by 
execntor  or  administrator.  2.  Or  by  husband,  2.  (V  by  a^ignees,  3. 
Or  by  the  trustee,  4.  Must  be  endorsed  for  all  due  on  it,  5  ;  by  one 
partner,  o.  If  two  oraw  a  bill  payable  to  '■  our  order."  they  are  part- 
ners, and  one  may  endorse  it,  6.    If  I  own  a  bUl>  and  get  A  to  en- 
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dorse  it,  I  am  liable,  7.  Acceptaoce  after  the  ps^  day,  sod  promiss 
to  pay,  b  to  pay  on  demand,  8. 

I,  ch.  30,  a.  6.  Effect  of  an  endortement,  and  hoa  it  may  be 
restricted,  1.  May  be  reatricted  by  consent,  as  Rice  v.  Steams,  I. 
And  to  a  particular  person,  5.  Or  to  a  certain  use,  6.  A  foreigo 
endorser  of  a  foreign  bill  &c.  is  liable  only  by  the  law  of  the  place 
where  he  endorses,  6.  A  may,  by  parol,  authorize  B  to  endorse 
a  note,  7.  Blank  endorsement  does  not  change  the  properly,  7. 
Endorsed  after  due,  may  be  impeached  in  the  endorsee  s  bands, 
a.  18. 

I,  ch.  20,  a.  7.  The  form  and  effect  of  the  aeeeptance  of  biU$. 
The  holder  of  a  bill  or  order  must  request  the  drawee  to  accept 
it,  !•  And  is  liable  if  he  accept  verbally,  1.  Parol  acceptance  of 
an  inland  bill  was  good  at  common  lew,  aod  is  now  as  to  the  prin- 
cipal, though  not  as  to  damagea  and  eoiti,  \.  The  acceptor  may 
accept  on  new  terms,  and  good,  if  the  holder  agrees,  3.  As  oa 
condition,  2.  A  parol  one,  to  pay  part  in  goods  iic.,  2.  If  a  bill 
or  note  be  not  negotiable,  yet  the  endorsee  may  sue  the  endorter,  3. 
An  agreement  to  accept,  may  amount  to  an  acceptance,  4.  One 
partner  may  accept  Sec.,  5.  After  acceptance,  or  for  part,  or  for 
the  honour  of  the  drawer  or  endorser,  6.  What  a  conditional  one, 
7.  If  the  drawer  pay  the  bill,  he  may  sue  the  acceptor,  8.  Said 
statutes  as  to  the  damages,  8.  Other  cases  of  acceptances,  various 
forms,  9.  A  promise  to  accept  a  bill  not  drawn,  is  not  negotiable, 
1 1.  The  acceptance  is  a  matter  of  evidence  and  intent ;  but  now 
a  promise  to  accept  a  non-existing  bill,  is  not  an  acceptance,  15. 
If  a  bill  be  accepted  by  mistake,  the  acceptance  may  be  delayed,  17. 
How  presented  for  ocreptance,  17,  18  to  21. 

I,  ch.  30,  a.  8.  Bilh  fyc.  payable  to  bearer,  are  negotiable,  and 
old  cases  denied  ;  but  bearer  must  show  he  came  by  it  boit6  fide 
and  for  a  valuable  consideration.  If  payee  endorse  a  note  to  bearer, 
he  may  be  sued  as  endorser,  1 ;  and  I,  ch,  20,  a.  21.  19.  Our 
bank  bills  arc  to  bearer  Slc.,  I,  cfa.  20,  a.  8.  2.  Bearer  must  shew 
his  right,  2. 

I,  ch.  20,  a.  9.  -  When  the  drawer  of  a  hUl  maybe  ttted  or  not. 
Not  before  a  demand  on  the  acceptor ;  nor  the  endorser  of  a  note 
before  a  demand  on  the  maker.  But  if  he  pay  part,  he  dispenses 
with  a  demand  ;  cases.  Now  the  holder  may  accept  part  of  the 
acceptor  or  endorser,  and  sue  the  other  partner  for  the  residue.  I, 
(and  a.  15.)  If  not  accepted,  drawer  and  endorsen  may  be  sued 
immediately,  2,  3,  4 ;  though  the  time  for  which  drawn  be  not 
elapsed,  5.  Drawers  of  bills  and  endorsers  of  notes  promise  con- 
ditionally, and  must  have  notice,  6.  The  drawer  of  a  bill  is  liable- 
for  the  whole,  though  the  endorser  has  paid  part,  (and  a.  15 ;)  7. 

I,  ch.  20,  a.  10.  Protest  and  reasonable  notice-  JVotice  is  very 
material;  protests  are  matter  o(  form.  1.  Reasons.  1.  2.  Except 
drawer  has  no  eS«ct9  8£c.,  3,  3,  and  33 ;  and  do  right  to  expect  his 
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bin  win  be  accepted,  3.  How  a  partf  submits  to  bink  unge  Bs  to 
notice,  3.  Endorser  may  waive  notice,  3.  One  protest  in  evi- 
dence is  sufficient,  4.  But  of  every  failure,  must  be  notice,  4. 
Hon  endorser  takes  a  note  after  due  kc.,  5.  What  is  timely  and 
convenient  notice,  6.  Four  years  not,  6.  Not  necessary  if  tha 
endorser  be.  be  secured  7 ;  or  endorsee  lias  all  his  estate,  7,  8. 
All  other  cases  endorser  is  entitled  to  notice,  9,  10.  Notice  neg- 
lecied  twenty  days,  is  not  timely,  II.  Payment  for  the  pit's  honour, 
does  not  vary  notice,  13.  Note  payable  July  4ih,  must  be  paid  tbe 
3d,  13.  Demanded  of  the  t  aker  on  Saturday,  notice  to  the  en- 
dorser on  Monday  is  sufficient,  12,  (sad  18.)  The  holder  of  a  nots 
must  demand  it  of  the  maker,  though  he  knows  he  is  ijuohent,  and 
give  notice  to  the  endorser,  13.  Eight  days'  neglect  to  give  notice 
loo  long,  14.  Endorser  may  waive  it  14.  Must  be  presented 
where  payable,  14,  (and  20.)  What  is  notice  to  a  bank  director  Sic. 
15.  Note  must  be  endorsed  Sec..  16.  To  omit  two  posts  is  not  du9 
notice,  17.  Note  how  not  suable  in  Virgtnin,  18.  When  an  agent, 
drawer,  must  have  notice,  19.  If  the  drawer  have  any  effects  in 
ibe  drawee's  bands,  is  entitled  to  notice,  20 ;  and  of  Don-accept- 
ance, 31.  Must  be  presented  for  payment  in  the  usual  hours  of 
business,  where  payable,  23.  Refusal  then  to  pay  need  not  bs 
averred,  32.  Notice  waived,  33.  Reasonable  notice  is  law  and 
facts  for  the  jury,  New  York  and  Pennsylvania,  34.  The  agent 
must  send  tbe  notice  to  his  principal,  25.  Important  case  of  notice, 
S6.  Usual  timg  in  the  seme  town  is  24  hours,  or  next  morning,  or 
next  post,  26,  27,  28.  Too  long  from  Saturday  to  Tuesday,  23. 
When  tbe  endorser's  agent  must  give  notice  to  his  principal,  39* 
No  demand  on  the  promisor  is  required  when  he  has  absconded, 
30.  The  demand  must  be  the  iast  day  of  grace,  31.  Putting  a  letier 
seasonably  into  the  ppat-otGce  is  sufficient,  32.  If  no  post,  enough 
to  send  notice  by  tbe  next  ordinary  conveyance,  32.  Endorser  of 
a  bill  is  liable,  though  no  notice  to  the  drawer,  34.  One  day  allow- 
ed to  each  person  to  pass  notice,  35.  Notice  by  a  copy  Sic.,  36. 
Endorser's  signature  must  be  proved,  37.  A^wte  drawn  in  Port- 
land, ia  not  over  due  in  Boston  in  seven  days,  38.  Notice  to  the 
endorser  tbe  last  day  of  grace,  is  sufficient,  39>  Though  tbe  en- 
dorser waive  his  right  of  notice,  must  be  a  demand  on  tbe  promisor, 
40.  Enough  the  endorsee  be  at  the  time  and  place,  40.  Must  be 
notice  to  an  accommodating  endorser,  41.  If  one  promise,  mis- 
taking the  law,  is  not  bound,  41.  The  demander  must  have  the 
note  to  deliver  up,  42.  What  not  timely  notice,  43,  44,  Endorser 
liable  on  a  usurious  note  he  sold,  knowing  it  was  so,  45.  Money 
paid  by  mistake,  recovered  back,  46.  Endorsers  holden  as  original 
promisors,  47.  Notice  not  waived,  48.  What  a  transfer  of  a  note, 
49.  Second  endorsee  paying  a  note,  must  give  notice  to  the  first,  49. 
Bills  at  sight.  50.  No  protest  beTore  a  bill  is  due.  51,  Possession 
of  a  bill  is  evidence  of  a  power  to  receive  its  contents,  &2.  Man- 
voL.  mi.  '    10 
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ner  of  covpuling  lime,  63,  54.  Waiving  aotice,  55.  Fut^tw  OCk 
tice  to  endorser  or  drawer,  56.  Molice  to  endorsers  in  action  by 
endorsees  on  notes  where  there  has  been  lache*,  57.  Accommo- 
dating endorser.  58.  When  post  ooiice  ts  ^ven,  the  contents  of  the 
letter  must  be  proved,  59.  What  is  sufficient  evidence  of  sending, 
contents,  60. 

I,  cb.  20,  a.  II.  ProtetU.  Tbe  manner  &c.,  1.  Party  making 
the  demand,  must  have  power  to  receive  the  money,  2.  No  protest 
at  common  law  on  inland  bills,  3  ;  and  want  of  it  now  only  deprives 
the  party  of  damages,  interest,  and  costs,  5  If  a  bill  be  payable 
twenty  days  a^r  sight,  and  accepted  far  a  longer  time,  must  be 
protested  for  non-acceptance  and  notice,  6  ;  and  for  non-payment 
at  the  time  appointed  by  the  drawer ;  so  for  pari.  If  the  acceptor 
refuse  better  seoLiriry,  there  may  be  a  protest  and  notice,  7.  If  a 
bill  be  endorsed  to  tlie  drawer,  he  may  sue  the  acceptor  if  he  bars 
effects  &£c.,  but  not  so  when  the  acceptance  is  for  the  honour  of 
the  drawer,  10.  Protest  for  non-payment  where  sufficient,  II,  13. 
Attested  by  a  notary  is  good.  May  be  drawn  up  any  time  before 
tn'al. 

I,  cb.  20,  a.  12>  Days  of  grace.  Three  days  of  grace  oo  bills 
and  notes  in  England,  1.  Not  in  Massachusetts  unless  expressed 
or  payable  to  some  bank,  1.  No  grace  on  bills  payable  on  demand,  3. 
Nor  at  sight,  3.  But  is  on  a  note,  though  not  payable  to  bearer  or 
order,  and  is  not  negotiable.  Grace  is  allowed  on  bills  payable  in 
a  certain  time  after  dale,  or  after  light,  or  after  demand.  When 
paid  on  Saturday,  4. 

I,  clu  20,  a.  13.  Where  the  party  may  have  tevertd  actiomt^  1. 
The  last  endorsee  may  sue  all  before  him  at  tbe  same  time,  1.  And 
in  England  recover  costs  in  all  his  aclions,  1.  But  in  Masaa- 
i^uselts  but  one  bill  of  costs,  2.  Otherwise  in  other  States.  If 
an  endorser  sue,  he  must  prove  payment  tn  the  last  endorsee,  3. 
Taking  a  party  in  execution  does  not  operate  in  favour  of  any  other, 
4.  Tbe  body  in  execution  is  only  lecuriti/,  but  when  diuharged 
by  the  creditor,  is  payment ;  cases,  4  &c. 

I,  cb.  20,  a.  14.  Blank  endorsetaenu,  forged  btlU,  andjktitioua 
payees.  A3  (o  forged  bills,  see  i,  ch.  9,  a.  14.  A  bill  drawn  in 
lavour  of  a  6c(itious  payee  is  a  forgery,  2,  3.  Blank  endorsement 
or  name,  blank  by  a  third  person,  is  a  letter  of  credit  for  an  indeft: 
oite  sum,  4,  5.  If  a  bill  be  to  one  A,  and  another  A  endorse  it,  it 
is  a  forgery,  6.  What  a  collateral  promise,  see  Collateral,  8.  If 
the  drawer  and  acceptor  know  the  bill  is  to  JictUioiu  payees,  it  may 
be  sued  as  one  to  bearer,  4  ;  also  a.  21.  31.  Verbally  giving  fur- 
ther day.  8.     A  fictitious  payee,  d,  10. 

I,  ch.  30,  a.  15.  Endorsert  hou  li<Me.  One  is  liable  to  every 
subsequent  endorsee,  though  the  bill  be  to  B  or  bearer,  1.  For 
every  endorsement  makes  a  nevf  bill,  1.  And  so  if  it  be  forged,  1. 
The  drawer's  hand  need  not  be  proved,  I.    But  endorser  is  not 
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litble  tiU  a  demand  is  raad«  on  the  maker  of  the  note,  3.  Or  an 
atterapt  to  find  him  made,  1.  The  maker  is  the  real  debtor,  aa 
the  acceptor  of  a  bill  is,  2,  3,  4,  A's  wife  gives  a  note  to  him,  and 
be  endorses  it,  he  is  liable,  $.  A  blank  endorsement  may  be  used 
as  an  acquittance,  or  an  assipiment,  5.  Endorser  on  a  minor's 
note  is  held,  6.  Eodorsement  is  a  new  promise,  7.  In  Virginia,  7. 
Other  cases. 

I,  ch.  30,  a.  16.  7^  amoKst  recovered  an  a  protetted  bilt.  Is 
principal,  interest  10  per  cent.,  damages  and  costs  on  foreign  bills 
m  Massacfauaetts,  and  principal,  interest,  and  costs  on  inland  bills'; 
and  this  rule  extends  to  hills  drawn  in  one  State  on  merchants  in 
U&er  States.     Damages  in  other  States ;  several  Cises. 

I,  ch.  30,  a.  17.  Circintouf  actiom  on  bUlt  tfc.  Not  allowed  ; 
what  is ; — but  one  may  prove  bis  endorsement  was  mere  form, 
i,  cb.  20,  a.  31.  8. 

I,  ch.  30,  a.  18,  Endenet  againtt  the  endoriee  Sre.  As  where 
endoned  after  due,  and  discredited.  So  if  endorsed  in  trust  for  a 
relation  of  the  endorser.  So  if  the  note  be  paid  by  the  promiser 
to  the  promiaee,  before  endorsed,  it  is  void. 

1,  eh.  20,  a.  19.  BiBt  and  notet  reeeieed  in  payment.  A  note  of 
aoother  paid  for  goods  sold  is  usually  a  discbarge.  But  intitmd 
eomputauet,  and  a  note  ^iven  for  the  balance,  not  negotiable,  is 
usually  no  payment ;  but  if  negotiable,  discharges  a  simple  con* 
tract  debt.  A  n^otiable  note,  while  between  the  origibat  parties, 
is  like  any  other  nmple  coatract ; — so  no  dischai^  of  a  simple 
contract. 

I,  ch.  30,  a.  30.  Sundry  caiet '  of  partnerihip.  One  of  several 
may  accept  a  bill  that  concerns  their  trade,  1.  One  can  give  a 
partnership  note  bot  for  a  partnership  debt,  2.  How  one  may  ex  - 
ecute  a  deed  for  another,  3.  Partnership  dissolved  and  notice,  4. 
Value  received,  bow  implied,  5.  The  efifect  of  paying  a  note  or 
bin  for  a  prior  debt,  6,  7,  8.  Bad  notes  are  no  payment  for  goods, 
unless  the  seller  agrees  to  run  the  risIT,  9.  Seller  receives  a  forged 
note  end  passes;  may  recover  for  the  goods  sold,  10;  as  a  forged 
note  is  a  nullity,  10.  Endorsee  may  strike  out  a  special,  as  well 
as  a  general  endorsement,  II.  A  bill  of  no  value  is  no  payment, 
13.  If  an  agent  neglect  to  p<^sent  a  bill,  he  b  liable,  13.  Notice 
must  go  by  post  of  the  next  day,  14.  Where  the  drawer  8w.  is  dis- 
charged by  law,  15,  16.  What  payment  dischai^es  the  payer; 
cases.  What  discharged  sureties,  endorsers,  &c-,  17  to  24 ;  cases. 
Note  on  demand,  no  time  is  fixed  for  its  dishonour  inc.,  25.  Ac- 
commodating the  endorser,  36.  Note  made  in  another  State,  37. 
Drawer  not  liable  for  monies  paid,  28.  Endorser  where  suable 
immediately,  29.  What  good  notice ;  further  cases,  30.  Waiver 
of  notice,  31 .  Drawer  personally  liable,  39.  One  ngning  as  agent, 
39.  Surety  guarantor  b*able,  34.  Notice  to  endorser,  35.  Note 
wbro  mat  fimetm  officio,  36.    Maker  of  a  note  not  due,  37.     Eo- 
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dorser  liable  to  his  immediale  endorsee,  38.  Security  taken,  no 
further  time  given,  does  not  discharge,  S9.  Bill  remitted  to  pay  a 
debt,  40.  Note  made  io  France,  not  stamped  Sic,  41.  Forged 
drafts,  42.  Note  seized  by  fraud,  43.  Value  received,  primd 
facie  evidence  Inc.,  44.  Where  transferee  of  a  n<Me  not  negotiable, 
may  sue  the  maker ; — note  on  demand,  45,  46,  47.  Notes  in  Vir- 
ginia ;  exchange  and  re-exchange,  43.  What  notice  to  one  en- 
dorsing merely  to  give  credit,  49. 

I,  cb.  20,  s.  21.  Select  principlet  in  pleading  at  to  them;  rules 
and  cases,  also,  as  to  evidence  :  Some  of  which  are, — principles  of 
declaratioiu,  I  to  35.  Defence,  principles  of,  26  to  29.  Evulence, 
cases  of,  30,  31.  Pany  to,  where  a  witness  or  oot,  32  to  44. 
Forbearance,  twenty  years  a  bar,  45.  Oalh  of  deft,  in  usury,  is 
only  between  the  ori^oal  parties,  46.  Agent  a  witness  be.,  47. 
Bill  not  within  the  statute  of  frauds,  47.  Guaraniee  by  agent  by 
parol,  48.  Guarantee  and  po  endorsement,  49.  Joint  note  of  A 
and  B,  A  peya  &«.,  B  is  sued  alone,  50.  As  to  the  node  of  ac- 
ceptance, 51.  A  promissory  note,  where  no  discba^e  of  a  simple 
contract,  52.  11,  ch.  36,  Harris'  case;  bill  or  note  is  evidence  for 
money  had  and  received  only  where  the  pit.  can  sue  for  ihe  con- 
sideration. If  one  endorse  a  usurious  and  void  note,  kiwwiogly,  be 
is  liable  without  notice,  i,  ch.  20,  a.  10  ;  other  cases,  i,  ch.  20,  a. 
31.  53  to  67.  Minor's  endorsement,  58.  I,  cb.  9,  a.  10.  1  to 
27,  intent  of  parties  in  negotiable  contracts.  See  Evidence.  So 
bow  witnesses  or  not.  I,  cb.  20,  a.  21.  How  an  officer  may  take 
and  sue  a  negotiable  note  on,  and  execution,  59,  Pit.  must  state 
a  presentment  of  a  note  at  a  particular  place,  60.  What  a  nego- 
tiable note,  61.  A  note  to  pay  $40  in  lands,  at  $2  ao  acre,  ts  id 
evidence  on  the  money  count,  62.  Note  not  negotiable,  bow  en- 
dorsers may  sufe  endorsers,  63.  When  the  endorser  is  discharged 
or  not,  64.     Maker  pays  on  the  amount  of  the  note,  65,  66. 

BILLS  or  LADING,  i,  ch.  21,  a.  1.  General  pnnciplet. 
Such  bill  is  transferable  and  negotiable,  I  ;  and  with  it  a  property 
of  the  goods  in  it;  Lechborough  v.  Mason,  1.  A  legal  bolder  may 
fill  up  a  blank  endorsement,  1  ;  and  may  even  to  himself,  1.  If  the 
consignee  of  goods  become  iasohent,  the  consignor  may  stop  in 
traniitu  before  ihe  consignee  gains  possession,  even  though  he  bas 
assigned  for  valuable  consideration,  1, 2,  3.  If  I  send  goods  to  my 
factor,  and  endorse  to  him  the  bill  of  lading,  and  be  sell  or  pledge 
them  (U  hia  own  to  A,  bona  fide,  A  holds  them,  4 ;  and  goods  at  sea 
may  be  assigned  by  the  factor,  by  assigning  over  the  bill  of  lading, 
4,  %.  A  bill  to  deliver  to  the  known  agent  of  the  shipper,  is  to  the 
shipper  himself,  5. 

i,~ch.  21,8.2.  Ei^liih  catet-  By  an  actual  delivery  of  a  }»irl  of 
the  goods  to  the  consignee,  the  trantitu  is  at  an  end  as  to  all  of  them, 
1  If  the  consignee  of  the  goods  accent  bills  of  exchange  to  pay 
ft>r  them,  this  does  not  divest  the  consi^oor's  right  to  stop  tn  tTotuiti^ 
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if  the  comigoee  become  8  bankrupt,  3.  Partpaymeni  Tor  the  gooda 
does  not  take  away  the  vendor's  right  to  stop  in  tramitu,  3.  If  the 
f»)nsigDee  sent  a  chartered  ship  to  bring  the  goods,  and  they  and  the 
bill  of  lading  are  delivered,  this  is  do  more  than  a  delivery  to  a  car- 
rier, and  ibe  shipper  may  stop  tn  tramitu,  4  ;  but  otherwise  if  he  hare 
the  entire  controul  of  the  ship,  4, 5.  Though  there  be  several  bills  of 
lading  of  different  dates  and  imports,  this  makes  no  difference,  and  be 
who,  bona  Jide,  first  gets  one  of  them,  is  consignee,  5.  If  this  bill  be 
not  endorsed,  the  master  can  only  deliver  the  goods  to  the  consignee  at 
faetor,G.  The  transfer  of  ihebill  issolelybytheendorsement, 6.  The 
vendor  may  stop  tn  traiuitn,  (il)  the  goods  actually  come  in  the  bands 
of  the  consignee,  7.  If  the  master  be  supercargo,  bills  of  lading  are 
Dot  necessary,  8.  If  an  assignee  of  a  bill  of  lading  takes  it,  knowing 
another  has  an  equiMble  lien  on  the  goods,  be  takes  it,  subject  to  it, 
though  expressed  only  in  a  letter,  and  other  cases,  9, 10.  The  goods 
of  one  beUigere»t  cannot  be  altered  in  trantitK  as  to  another,  1 1. 

I,  ch.  21,  a.  3.  American  caitt.  If  the  debtor  ship  goods  to  his 
creditor,  and  the  master  gives  a  bill  of  lading,  the  property  vests 
immediately  in  the  creditor,  as  his  assent  is  pr>.'sumed,  I.  One  held 
liable  to  account  ibr  goods  on  a  contract  in  the  form  of  a  bill  of 
lading,  3.  Tfaou^  the  bill  of  lading  expresses  the  goods  are  in  good 
order,  it  is  not  conclusive  evidence  they  are  so,  4.  The  consign- 
or's right  to  stop  in  iraiuitu,  is  not  efiecled  by  any  usage  between 
the  carrier  and  consignee,  5.  Where  in  trannlv  during  quarantine, 
T.  May  be  endorsed  on  special  terms,  7  Bill  in  common  form 
Dearly,  but  the  shipper  directed  the  master  tn  manage  as  A  and  B 
did  direct ;  enough  be  conform  to  the  directions  of  A  or  B,  9. 
"Where  a  delivery  to  the  carrier  is  to  the  consignee,  10.  Where 
*  master  may  leave  goods,  and  not  he  liable  on  his  bill  of  lading, 
11.  Is  not  conclusive  evidence  of  property,  12;  must  be  deliv 
ered,  14. 

I,  ch.  21,  a.  4.  Further  Engliah  caiea.  Consignor  charters  a  ship 
for  the  consignee,  and  ships  goods  on  hit  rxtk  fyc,  the  property  is 
immediately  changed,  1.  A  like  vesting  in  the  consignees  only  sub- 
ject to  devest  tn  fronnfu,  2.  Where  consignee's  assignee  becomes 
bis  partner  &c.,  3.  Where  trantitut  ends,  4.  One  is  a  fair  assignee 
of  a  bill  of  lading,  though  he  knows  the  consignor  of  the  goods  has 
only  taken  security  for  the  payment  for  them,  5.  Not  necessaty  to 
transfer  the  proper^  in  the  goods  consigned  to  the  owner,  6.  When 
the  agent  is  not  a  partner  in  them,  6.  How  a  master,  who  has 
signed  a  bill  of  lading,  may  transfer  the  cargo  by  delivery,  6.  Other 
cases,  7,  8. 

BILSS  OF  RIGHTS.  See  several  heads,  extracts  from,  3  art. 
Massachusetts  biH  of  rights,  explained  as  to  religious  freedom  Sic., 
ii,  ch,  48.  a.  2  to  10. 

BILLS  OF  EXCEPTIONS,  iii.  ch.  100.  a.  1.  OenereUprin- 
eiplet.    On  what  grouno  fiiod,  1.    For  the  judge's  error  in  law  in  ad- 
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tnitdog  or  rejactiiig  evidence,  1,4;  is  only  for  a  nngle  point,  6 }  tnd 
wine  of  law,  5 ;  oone  lies  if  he  leaves  ine  evidence  to  tbe  juiy ,  6. 
lo  England  founded  oo  13  £d.  I.,  c.  30,  6.  Extends  to  all  par- 
ties, as  vouchee  be- ;  and  to  all  actions,  but  not  to  treason  or  felooy 
in  England,  6 ;  to  all  pleas  dictator^  and  peremptory;  prayers  to  be 
received,  oyert,  cfaalleages,  6.  Is  to  be  used  only  in  writs  of  emH-, 
7.  So  none,  if  no  writ  of  error,  7,  8,  9,  Bill  of  exceptions  at 
large. 

ni,  cb.  100,  a.  3.  Several  auet,  in  which  nsed,  1 ;  Ct^swell  v. 
Dolliver,  3.  Our  bill  of  exceptions  ia  on  Massachusetts  act  of  March 
15,  1805,  in  all  proceedings,  and  to  be  filed  during  the  term,  6,  7. 
Judge  not  bound  to  sign  where  an  appeal  lies,  16  ;  other  eases,  15, 
17.  He  may  conform  it  to  (he  facts,  16,  note.  Party  mqr  except  to 
the  judge's  legal  decision  and  direction,  18.  How  to  be  «gnod,  IS. 
When  allowed,  tbe  pany  cannot  move  in  arrest  of  judgment  on  the 
point,  19. 

BILLS  IN  CHANCERY.  See  EqitUg  and  Morlgagt$,  ^. 
Filed  against  an  alien  on  contract  lo  convey  lands,  ir,  cb.  113,  a.  &, 
Vaughan  v.  Copeley,  2.  Bill  in  equity,  filed  by  mortgagor,  to  re- 
deem, his  only  remedy,  Swinlertonr.  Fuller,  iv,  cb.  IIS,  a.  5.  7;  was 
by  assignee  of  the  equity  of  redemption  against  the  assignee  ot  the 
mortgagee  ;  and  Hill's  case,  id. 

BILLS,  paper.     See  Paper-mtmey;  and  v,  cb.  170,  a.  1.  8. 

BILLS,  penal.     See  Recogniiatuxi  and  BaU,  v,  ch.  150,  a.  9. 

BILLS  OF  PARCELS.  See  Evidence  and  Invoice,  iii,  ch. 
97    -.  1. 

BILLIARD  TABLES ;  playing  at,  forbidden,  v,  ch.  145,  s.  4 ; 
vii,  ch.  306. 

BIRCHES.    See  Timbtr. 

BIRTH,  settlement  by,  see  Poor,  ii,  ch.  53. 

BIRTHS,  records  of,  by  parish  ministers,  are  not  evideace,  iii, 
ch.  8,  a.  3.  15.  Registers  of,  are  evidence;  see  Bookt,  Since 
1650,  our  statute  law  has  required  town  clerks  to  record  all  birtiw 
and  dentbs  in  their  several  towns,  id. 

BISSEXTILE.  SeeCa;en(Jar,i,cb.37,a.3.  How  bissextile, 
or  leap  year,  is  ascertained. 

BISHOP.  Howasolecorporation,iii,ch.7€,a.  10. 13.  Prop> 
or^  in  succession. 

'  BLANK.  Blank  signings,  cmitracts  were  vrnd }  see  BHU  ^ 
If  I  execute  a  bond,  knowing  of  a  blank,  there  is  ny  implied  assent 
it  may  be  filled  up,  v,  eb-  139,  a.  8.  8  :  same,  v,  cb.  163,  a.  3 ;  i, 
ch.  30.  s.  21,  48.  Writing  blank  as  to  a  promise,  i,  ch.  30,  a.  8 ; 
m,  ch.  97,  a.  3.  9. 

BLANK  RENT.     See  Rent,  ii.  cb.  55,  a.  4 ;  v,  eh.  ISI. 

BLASPHEMY,  vi,ch.  198,  a.  2.  What  is,  1.  Punishable  at 
common  iaw,  1.  Extended  to  Massachusetts  Colony  taw  of  1646, 
aod  ratde  capital ;  law  of  1697  nearly  Ibe  saiDe  desoriptioB,  but 
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«  mUigBted,  3;  of  1TB3,  nearly  the  rame,  4.  On  thia  act, 
one  Avery  was  indicted,  1795,  in  Lincoln  county,  for  this  crime  ; 
piKUthment,  gallowa  and  nbipp\n^.  What  is,  io  New  York,  at  oom- 
noo  law,  a.  2. 6,  It«x.  v.  Woolstoo  b.  al.,  vii,  ch.  210,  a.  2.  19. 

BLIND.  See  Aim  erf  factum,  iii,  cfa.  91,  a.  5,  A  deed  naift* 
lead  Io  one  bliad. 

BLOCKADE.  jUI  goods  bound  to  a  place  blockaded,  aod  known 
to  be  so,  are  contraband  of  a  war,  ii,  cb.  40,  a.  7.22,  Ricbardson'a 
ca«e,  ii,  ch.  40,  a.  11.  29;  evidence  of,  ch.  40,  a.  17.  30;  a.  21. 
17,  18,  19  ;  ii,  cfa.  40,  a.  7.  41  ;  ch.  334. 

BLOOD  ;  not  to  be  corrupted  oo  conviction  of  crimes.  Hal^ 
blood,  iv,  cfa.  115,  a.  9.  &c.     See  Half-blood.    ' 

BOMCDS ;  measuring  of,  vi.  ch.  203,  a.  7.  8. 

BOATSWAIN ;  his  wage*  may  be  sued  for  in  the  admiralty,  vi, 
ch.  186,  a.  7.  1. 

BODY ;  in  execution  is  only  fccun'^,— but  payment,  if  dis* 
charged  by  the  creditor's  conseni,  ii,  cb.  30,  a.  13 ;  and  i,  ch.  SO, 
a.  20,  as  to  endorsers.  Dying  in  prison  is  do  discharge  of  the  body, 
I,  ch.  29,  a.  16.  20  ;  v,  ch.  146.  It  is  exempted  on  execution  bc: 
io  eight  cases,  v,  cb.  136,  a.  14.  4  to  13. 

BODY  POLITH:.     See  By-Um  and  Corporation$. 

BONA  FIDE  PURCHASE  ;  meaning  of,  v,  ch.  167,  a.  9.1 

BONA  NOTABILIA ;  a  term  technically  used  in  England  only. 

BONA,  in  the  Roman  law,  were  both  moveables  and  immovea- 
bles, iv,  cfa.  133,  a.  3.  1. 

BONA  PERITURA ;  such  as  fat  cattle,  grain,  or  any  thing  that 
will  be  the  worse  for  keeping,  i,  ch.  17,  a.  11 ;  v,  ch.  136,  a.  16. 
15,  16. 

BONDS,  debt  on,  v,  ch.  144,  a.  I,  on  a  specialty,  are  single 
«r  with  condiUon.  General  principle*.  Who  can  bind  themselves 
or  not,  2.  Must  not  be  by  dureti,  3 ;  but  it  must  be  pleaded,  id. 
Duress,  what,  4,  5,  6,  7.  Bonds  single  or  double;  as  penal  part 
and  condition  ;  or  penalty  and  defeasance,  id. 

V,  ch.  144,  a.  3.  Declarationt  on,  in  several  cases ;  referred  to. 

V,  cb.  144,  a.  3.  Bonds  void;  consideration  bad.  As  the  price 
of  prostitution,  1.  So  if  malum  prohibitum,  as  for  maintenance  Sic., 
3 ;  for  usury,  gaming.  Sue.,  2.  So  for  sheriff's  fees,  2  and  3.  So 
to  a  public  enemy,  4.  So  marriage  brokage  bonds,  5.  So  bonds 
are  void  to  indemnify  one  for  acting  against  law ;  cases,  6.  So  if 
wulwn  in  se,  7.  So  against  the  common  law  ;  cases,  7.  So  in  re- 
straint of  trade,  8,  9.  So  in  restraint  of  marriage,  10,  11,  13,  1^ 
14.  So  bonds  to  withhold  evidence,  are  void,  15.  So  to  restraio 
the  legal  powers  and  rights  of  office,  16. 

V,  ch.  144,  a,  4.  Bonds  lo  void  ;  pleas.  If  bad  on  the  face  of 
it,  the  deft,  may  demur  on  oyer.  Where  matters  dehors  must  be 
jjeaded,  aod  shown,  3  ;  Collin's  case.  Stifing  a  prosecution,  3  an4 
3.    Aroided  by  matt«r  dehors,  4.     Where  n%l  tmet  is  no  plea  to 


.y  Google 


80  moEX. 

debt  on  bond,  5.   Ruura  is  on  non  rtt  factum,  6.    tafiney  tte.  must 
be  pleaded,  5.     But  one  breach,  5. 

V,  cb.  144,  a.  5.     Special  catet,  cotuideraUon  good.     As  only 
against  a  statute  malum  prohibitum,  1.     For  money  lent,  lo  puj  a 
usurious  debt,  3.     A  woman's  bond  to  pay  a  man  £1000,  it'  Bhe 
married  anolber  Sic.,  3.     In  a  bond,  a  consideration  is  not  necea- 
sanr,  1.     May  be  voluntary,  1  and  5 ;  as  a  husband's  bond  lo  bit 
wiie,  for  ber  tdimony,  6  ;  as  one  to  render  an  account,  7. 
V,  cb.  144,  a.  6.  Special  formt  good.  Several  cases  of  forms. 
V,  cb.  144,  a.  7.  Bonds  void,  or  discharged  by  matter  ttJisetjuent, 
S ;  as  by  will,  3.     Costs  discharged,  nor  ihe  debt,  2.     How  a  bond 
in  trust  discharged,  3 ;  by  the  obligor's   marrying  the  ohl'tgee.  4 ; 
except,  4  »  by  the  act  of  God,  d  ;  by  a  collaternl  satisfaction,  6. 
Where  the  condition  becomes  impossible,  7 ;  by  rasure,  iolerlinea- 
'   tion,  bc.,8.   Where  one  alternative  becomes  impossible,  9, 10.    See 
^(  of  God. 

V,  ch.  144,  a.  8.  Bonds  v>htn  aitigned-  Property,  but  not  tba 
action,  may  be  assigned  ;  cases,  I  to  5  ;  and  see  ^ss^nmtnts, 

V,  ch.  144,  a.  9.  Bond,  hote  construed,  .  to  14.  Various  rules 
of  construction  as  to  words ;  place  of  performance  ;  things  to  be 
done  ;  the  obligee's  doin^  the  first  act,  &c. 

V,  ch.  144,  a.  10.  fVhen  a  condition  is  perfarmed;  cases,  1  to 
15;  and  breach  or,  assigned  well,  ch.  131,  a.  4.  33. 

V,  ch>  144,a.ll.  Whtn  a  tender  it  performanet.  Several  rules 
and  cases,  1  to  6. 

V,  ch.  144,  a.  13.  Appearing  at  court.  Wljat  is,  &lc.;  several 
rules  and  cases,  1  to  13. 

V,  ch.  144,  a.  13.  fVktn  the  condition  is  broken  or  not.  Cases, 
1  to  30. 

V,  ch.  144,  a.  14.  Bonds  to  officers.  Rules  and  cases,  1  to  33 ; 
V,  ch.  144,  a.  15  ;  other  officers'  bonds ;  their  fees,  37. 

V,  ch.  144,  a.  16.     Debt  for  escapes  against  the  sheriff,  1  to  8. 
V,  ch.  144,  a.  17.    Debt  on  a  prison  bond  for  an  escape;  grounds 
and  cases,  1  to  10. 

I,  ch.  24,  a.  3.  Bonds,  bow  assignable  io  Virginia;  5  ;  a.  4. 3S, 
and  the  assignor  is  liable. 

IV,  ch.  131,  a.  4.  33.  Good  in  substance ;  breach,  how  assigned 
in  a  collateral  condition ;  what  damages  recoverable  ;  how  not  part 
of  the  record. 

BONFIRES,  laws  against,  vi,  ch.  303,  a.  1 ;  rii,  ch.  208,  a.  3 ; 
and  see  Fires. 

BOOKS,  of  Bccouni,  how  evidence  of  monies  charged  when 
Bwom  to,  iii,  ch.  81,  a.  4.  Of  gor)ds  charged,  1.  The  principle 
on  which  this  evidence  is  admitted,  considered  ;  sundry  cases,  as 
Cogswell  V.  Dolliver,  3,  4,  5.  Act  of  limitations  doea  not  apply  if 
both  udes  have  charged  within  six  years,  Catling  v.  Skoutding,  6, 
Prince,  administratrix,  «.  Smith,  7.    Ledger  must  be  produced 
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ffber«  to  it  t  tnosfer  has  beeo  made  from  the  day-book,  8.  Book 
of  ficcounu  kept  by  a  clerk  deceased,  is  evidence,  d.  Rule  in 
Pennsylraaia,  10.  la  Soutli  Cnrolina,  11.  Action  of  book  debt 
in  Connecticut,  A2.  Ttiia  evideocQ  admitted,  though  the  charges 
ware  of  large  qaautities,  13-  So  of  a  doctor's  chai^ea  against  the 
deft,  for  attending  an  old  man  in  bis  family,  14;  butoniy  evidence 
tbe  service  wns  done,  14.     As  to  money  lent,  15. 

Ill,  ch.  81,  a.  1.  Book*  generally,  four  kinds  of,  is  they  respect 
evidence,  1.  1.  Books  of  public  records:  3.  Books  of  private 
corporations :  3.  Books  of  accounts :  4.  Of  several  kinds ;  as  to 
public  records,  considered,  3.  Books  of  private  corporations,  mere 
private  property ;  no  stranger  has  a  right  to  inspect  ihein,  3.  But 
only  members,  (several  cases,  see  a.  2.  18,  19,  20,  21,  23.)  Books 
of  accounts  of  individuals  and  partners ;  only  ihe  first  entries  evi- 
dence sworn  to;  and  only  as  to  a  few  matters,  a.  1.  4,  and  above. 
Of  several  kinds,  as  prison  books,  log  books,  bank  books  &c.  5. 

lU,  cb.  81,  a.  2.  Public  records,  what,  1.  How  the  highest  evi- 
dence, 3.  What  are  or  not  in  the  United  States,  and  in  Massa-  . 
chusetts,  3.  How  copies  may  be  used,  3.  What  a  private,  what 
a  public  statute,  4.  When  in  evidence  or  to  be  pleaded,  5.  How 
far  do  public  records  extend,  6.  Where  are  local  records  public  as 
of  towns,  6.  How  a  statute  of  another  State  must  be  pli^aded,  7. 
Hon  proved,  8  ;  and  in  the  same  state,  9.  Statute,  February  1% 
1806,  as  to  copies  of  private  statutes,  10.  Rebnrds  of  courts  &c. 
B>  other  States,  act  of  Congress  as  to,  May  36, 1790,  11.  Printed 
acts,  bow  proved  if  disputed,  12.  All  records  of  Federal  and 
State  courts,  legislatures,  and   executives,  &c.  public  and  evidence, 

12.  So  ail  judicial  records  of  our  Justices  of  tbe  peace,  are  public, 

13.  So  of  our  probate  courts,  14.  So  of  our  towns  and  parishes^ 
15.  Public  books  not  to  be  opened  for  improper  private  purposes, 
17  ;  as  wagers  Szc.  17.  So  sessions  books,  32.  Copy  is  evidenc« 
where  the  original  is,  24.  Tbe  party  can  only  inspect  papers  nii- 
terial  to  tbe  case,  36  ;  as  to,  18  to  21  and  33.  See  a.  1,  above, 
being  as  to  private  books. 

Ill,  ch.  81,  a.  3.  Of  private  corporations,  (see  iii,  rh.  91,  a.  3. 
18,  19,  30,  21,  23}  bow  copies  may  be  used  ;  cases  referred  to,  3. 
Clear  a  stranger  to  one  never  can  inspect  its  titles,  3, 4, 5,  6.  When 
tbeir  records  must  be,  or  copies  may  be  evidence,  7,  8.  Some  of 
tbeir  papers  in  their  nature  being  private,  must  be  produced ;  some 
public,  copies,  id.  Where  an  original  order  in  the  State  treasury 
office  must  be  groduced,  9.  Mere  declaration  entered  in  books  not 
evidence,  but  is  if  the  writer  charge  himself,  10.  One,  to  inspect 
books,  must  have  an  interest,  as  member,  tenant,  8ic.  11.  Or  if 
not,  the  books  must  be  the  common  evidence  of  the  transaction  be- 
tween the  parties,  so  for  both  ;  cases,  3.  MiDUte  book  of  a  bank, 
messenger  dead,  evidence,  13. 

Ill,  ch.  81.  a.  4.  Bonki  of  arrmmt  itiove  ;  and  t  (n  !6. 

VOJ..  VIII.  i  I 
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HI,  ch.  61, 1.  6.  Oiber  books  evidence  or  not,  as  *tUrnie/ 
books;  bis  debt  allowed,  (he  being  deed)  to  rortify  the  presumpiioB 
of  ao  ancient  surreoder,  1.  Herald*'  books  evidence  to  p«ve  a. 
pedigree  :  so  entries  in  family  Bihla,  1,3.  So  a  log  book  to  prove 
a  fact  usually  entered  in  it,  3.  So  book*  of  AuforKas  to  mattera 
relating  to  the  nation,  4  ;  but  not  as  to  particular  fa  is,  4-  So  mitiy 
office  hook  of  a  seaman's  deatii,  5.  So  pruon  books,  5.  So  baiUt 
books,  as  to  prove  transfers  6ic.  7 ;  aad  also  copies,  7.  Lloyd's 
boobs  of  captures,  8.  Only  a  justice's  cerlificaie  of  an  oatb  admia- 
istered  by  him,  9.  Books  to  aid  one's  memory,  how  used,  10. 
Production  of  books  and  papers  in  our  Federal  court,  Warner  v. 
Trecothick,  II.  How  in  Vermont,  12.  Objectinn,  13.  Where 
.  one  charges  himself,  13.  Proper  evidence  of  a  diplowM  or  degree 
conrerred,  14.  Charge  in  a  physician's  boo!;,  how  evidence  of  » 
child's  birth  in  an  action  between  others,  14.  As  to  goods,  IS-  See 
Mandamiu,  vi,  cb.  186,  a.  2.  7.  See  Record*.  First  charge  oit  a 
slate,  16. 

BOOTS,  act  to  prevent  fraud  in  making  be.  ri,  ch.  203,  a.  1. 8. 

BOROUGH  ENGLISH ;  law  in  England,  by  which  the  young- 
est son  inherits.  Not  in  use  in  the  United  States.  How  viewed  in 
cases  of  discontinuance,  iv,  ch.  114,  a.  30. 

BORROWER,  in  usury,  is  a  witness  in  ^t  tam,  if  he  swears  he 
bas  repaid  the  loan,  v,  ch.  153,  a.  5. 

BOTES  ;  in  law  four  kinds ;  as  house  bote  ;  Gre  bot« ;  plough 
bote ;  and  hedge  bole  ;  is  a  Saxon  word,  and  answers  to  ettover*  ia 
French,  iii,  ch.  78,  a.  4  &c. ;  cases.  See  B*tover*  and  fVaite. 

BOTTOMRY,  a  lender  on,  has  ao  insurable  interest  in  the  suia 
lent,  and  the  owner  of  the  goods  in  their  value  above  the  sums,  ii,  ch. 
40,  a.  3.  12.  Ill,  ch.  76,  a.  3,  property  in  bottomry  monies;  con- 
tract defined  ;  its  various  bearings  ;  the  voyage  and  perils  must  be 
well  described  ;  Glover  c.  Black.  Doubts  as  to  deviations,  average, 
and  salvage  ;  several  cases  and  principles. 

BOUNDARIKS,  iii,  ch.  89,  a.  3.  Declarations  of  aged  persons 
as  to  partita  in  interest,  dead  at  the  trial,  proved,  1.  Monuments 
govern  whenever  found,  4.  Low  water  mark  is  a  sufficient  bounda- 
ry in  a  judgment  and  execution,  iu  Adam's  ca-e,  ii,  cb.  68,  a.  7. 
How  en  after  monument  set  up  by  the  parties,  will  govern,  iii,  cb. 
89,  a.  3.  4. 

Declarations  of  parishioners  when  no  dispute  Sec.  since  decttased, 
as  to  parish  boundaries,  may  be  evidence. 

Hi,  rh.  89.  a.  3.  1.  Ancient  maps  accompanied  by  possesskm. 
•dtdence  of  boundaries,  2. 

American  co«rt,  iii,  ch.  89,  a.  4.  Party  allowed  to  prove  what 
aged  persons,  since  deceased,  said,  as  to  the  size  and  aituaticm  q[- 
en  ancient  channel ;  Crowningshi eld's  case,  1.  So  as  to  the  situa- 
tion o(  ancient  corner  tree,  Barker  v.  Bodwell,  2,  So  where  oee 
porchaser  lived  one  hundred  and  twenty  years  before  the  trial,  3. 
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A  four  mile  line  expressed,  was  held  to  be  goTerDed  by  tbe  monu- 
ments, the  trees  at  each  end,  tbouj;b  nx  four  miles  apart,  4.  So 
what  old  persons,  deceased,  said  about  tbe  trees,  was  proved  ;  and 
Howe  V.  Bass,  9.  Twenty  years'  possession  in  ejectment,  how  goad, 
ereu  ag:iinst  the  owner,  & ;  and  old  persons'  declarations,  since  de- 
ceased, proved  as  lo  boundaries,  6.  A  line  was  expressed  in  a  deed 
to  be  29  degrees  west,  should  which  have  been  29  degrees  east, 
parol  evidence  adroilted  to  correct  this  boundary,  7.  So  a  moDu- 
ment  as  an  old  well,  and  not  the  needle,  governed  a  boundary,  6. 
So  a  doubtAil  boundary  in  an  Indian  deed  was  explained  by  plaos 
Sic.  10.  An  ancient  plaa  and  survey  by  one  parly  admitted  in  evi- 
dence to  prove  extent  of  possession  and  boundaries,  II  ;  and  hear- 
say evidence  as  to  several  of  the  boundaries,  11.  Partition  made 
in  1729,  though  no  final  judgment  entered,  admitted  as  to  bounda- 
ries and  extent  of  posession,  Curdy  v.  Eleven,  12.  A  witness  who 
wrote  a  will,  admitted  to  prove  what  piece  of  pasture  land  was 
meant  by  a  particular  expression,  13.  Parol  evidence  admitted  to 
shew  the  situation  of  land,  14.     So  to  explain  marked  trees,  IS. 

A  contracted  to  convey  Id  X,  containing  six  hundred  acres,  and 
he  conveyed  that  lot,  but  it  contained  bat  forty-four  acissi  held, 
the  intent  was  fulfilled,  iii,  ch.  101,  a.  5.  2S. 

Ill,  ch.  101,  a.  5.  An  incon:jistent  part  of  a  description  is  to  be 
rejected,  if  without  it  there  is  a  sufficient  description,  27.  If  A  con- 
veys bis  house  in  D,  which  was  Richard  Cotton'i  when  it  was 
JTiomiu  Cotton's,  A's  house  in  D  passes,  27.  So  B's  land  is  lo  be 
construed  land  B  oumt,  not  land  he  occupits,  and  has  contracted  to 
purchase,  27.  So  a  part  of  tbe  description  of  the  granted  premises 
was  the  amount  of  the  rent,  X4.  lOi.  Sjd.  this  was  rejected,  28. 
So  a  grant  of  lands  by  Indians  to  the  vppermost  falh  in  Androscog- 
gin river,  the  middle  offivefalb  proved  to  be  the  boundary  meant 
by  acts  ofposses^on  Sic.  29,  If  a  deed  express  a  precise  quantity,  as 
twenty-nine  acres  and  twelve  rods,  still  it  is  but  description,  iii,  ch. 
101,  a.  5.  20  to  37. 

ni,  ch.  89,  a.  4.  20,  Grant  of  an  island  by  the  name  of  B,  ad- 
ding courses  and  distances;  these  found  to  exclude  a  pari,  island 
passed.  A  plan  referred  to  in  a  deed  deemed  a  part  of  it,  iii,  ch. 
94,  a.  3.  2. 

Ill,  ch.  89,  a.  4.  How  established  by  parol  agreement,  24.  Rights 
of  each  in  a  boundary  wall,  iii,  ch.  89,  a.  4.  27.  l>ped  stated  a 
course  of  thirty-six  cbains  ;  held,  parol  evidence  admissible  to  prove, 
29.  Boundary  in  a  deed  explained  by  possession,  30.  A  possessor's 
declaration  admitted  lo  prove  one,  31. 

VII,  ch.  228,  a.  4  BoiindHries  in  a  declaration  staled  by  refer- 
ring to  ihem  as  in  a  survey  in  the  cause,  19. 

BOUNTIES,  towns  cannot  assess  to  pay  them,  ii.  ch.  59,  a. 
9.9. 
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BOWLES,  one  for  playbg,  is  nqt  puDtsbable  as  a  disorderij 
person,  see  Gaining. 

BRANDING,  see  Pmuhment  and  MantUughter,  vi,  ch.  197, 
a.  6 ;  vii.  ch.  215,  a.  6.  3. 

BRAWLERS,  how  punished  &ic.  vii,  ch.  206,  a.  4* 

BREACH  OF  COVENANT.  If  deft,  admila  non-perfor- 
mance pli.  need  not  assign  oDe,  except  in  awards,  i,  ch.  13;  iv, 
ch.  120. 

IV,  ch.  120,  a.  1.  1  to  19.  What  is  a  breach  of  covenant,  see 
Covenant. 

IV,  ch.  120,  a.  2.  1  to  39,  bow  breacli  of  coreDant  shall  be  as- 
signed. 

IV,  ch.  120,  a.  3.  1  to  14,  sundry  cases ;  breaches  well  assigned. 

IV,  ch.  120,  a.  4   1  to  8,  breaches  of  covenant  ill  assigned  fiic. 

IV,  ch.  130,  a.  5.  1  to  0,  breaches  assigned  in  the  replication. 
Answer  to  each  breach,  iv,  ch.  123,  a.  3.  IS,  IV,  ch.  121,  a.  4. 
23,  in  bond,  these  bresL-hes  more  io  detail  under  the  head  of  Cove- 
naai  of  CowlitioTu  i»  Bonds  ;  cases,  v,  ch.  144,  a.  9.  10,  II. 

BREACH  OF  CLOSE,  see  Replevin,  v,  ch.  171 ;  and  Tret- 
pats,  V,  ch.  172  ;  and  v,  ch.  173. 

BREACH  OF  THE  PEACE,  see  Peace  and  Surety  of  the 
Peace,  v,  ch.  150,  a.  9. 

II,  ch.  59,  a.  3,  does  not  estend  to  a  case  of  quifadt  per  aliam 
facit  per  te. 

BREACH  OF  ORDERS,  several  cases,  see  Orders,  ii,  ch.  47. 

BREACH  OF  POUND,  offence  of,  and  how  punished,  vii,  ch. 
209,  a.  5.  1  to  4 }  and  the  statutes  as  to  it  in  Massachusetts  since 
1645. 

BREACH  OF  PRISON,  vii,  ch.  209,  a.  1,  general  principles, 
1  to  5  ;  acts  of  Congress  and  of  Massacliusetts  on  the  subject. 

VII,  ch.  209,  a.  2.  1  to  9,  Massachusetts  statutes  &c.  as  to. 

VII,  ch.  209,  a.  3,  judicial  decisions  as  to.  This  offence  is  a 
new  and  original  offence,  1.  Where  a  felony,  2.  Asnstant  io,  in- 
dictable at  common  law,  3.  This  offence  at  common  law  was  a 
felony,  4.  In  a  criminal  or  civil  suit  committed,  4.  How  the  law 
has  been  relaxed,  4.  Statute  de  fraagent^vj  prisonam,  and  our 
statute  on  this  subject,  a.  Massachusetts  Colony  and  Province  laws 
on  the  subject,  6. 

Vn,  ch.  209,  a.  4.  1  to  6,  several  cases ;  as  to  innocent  persons 
anested ;  what  is  a  prison  ix. ;  actual  breaking  &c. 

BREACH  OF  TRUST,  in  several  cases.  See  Trutts,  iv,  ch. 
114,  be.  See  Uiet  and  Tnitts. 

BREAKING  HOUSES,  offence  of,  vii,  ch.  212,  a.  7  Sic.  See 
Burglary. 

BREAKING  OF  DOORS,  see  ArruU,  ii,  cb.  65,  a.  3.  Break- 
ing doors  in. 
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BRIEF  STATE  OF  FACTS,  filed  by  officers.  See  C^xen^ 
M   ch.  49,  Bangs  v.  Snov,  s.  15. 

BREWING  VESSELS.  See  Fixture;  iii,  ch.  76,  a.  8.  When 
personal  or  not,  22. 

BRIBERY.  Debt  on  2  Geo.  II.  against  bribery,  is  a  civil  actios. 
So  are  b\\  penal  actions,  i.  oh.  22,  a.  &.  1. 

I,  ch.  9,  a.  7.  Monies  paid  as  a  bribe  cannot  be  recovered 
back,  2. 

VI,  ch.  302,  a,  5.  Is  an  offence  against  public  justice,  1. 

VI,  ch.  202,  a  6.  What  is  bribery,  1.  Act  of  Congress,  April 
30.  1190,  provides  &tc.,  3.  Act  of  Congress  of  March  3,  1799, 
provides  as  to  custom-house  officers  file.,  3.  Where  a  wager  ia 
one,  4.  Massachusetts  act,  1758,  provides  itc.,  5.  As  yet  but  few 
prosecutioos.  6. 

VII,  ch.  319,  a.  3.  Both  patties  in  an  election  informed  against, 
32. 

BRIDGES.  As  to  toll  at  bridges,  see  Toll,  iii,  ch.  76,  a.  11. 
See  By-Law*  and  Corporationt,  as  to  shares  in  them  being  personal 
estate. 

VII  ch.  SOS,  a.  3.  Bridget  out  of  repair.  Indictment  for  ikk 
repairing,  how  framed.  County,  how  held  to  repair  them,  vii,  cb. 
219.  a.  2. 

VI],  cb.  310,  a.  2.  Information  for  not  repairing  against  the 
the  coanly,  pi imd  facie,  liable,  21. 

HI,  ch.  79,  a.  11.  Bridges.  Fart  of  the  highway,  1.  Small 
ones,  1.  Made  and  repaired  as  roads  are,  1.  Aliler  large  ones,  1. 
Inhabitants  of  a  county  cannot  change  a  bridge,  3.  County  bound 
to  build  and  repair  public  bridges,  3.  but  towns  or  individuals  may 
be,  by  tenure  or  prescription,  4.  County  must  repair  one  built  by 
an  itidividual,  4,  5.  One  of  the  county  a  witness,  6.  One  in  two 
counties,  7.  How  repaired,  8.  Annoyances  in,  are  nusances,  11. 
Toll  of  one  rated.  13.  Liability  of  llie  county  adopted  in  Massa- 
ch'isetls  as  early  as  1647,  11.  Remedy  for  defects  and  injuries 
by,  II.  By  Massachusetts  act,  November  13,  1787,  proprietors  of 
private  ways  and  bridges,  enabled  to  make  and  repair  tbem,  13. 
Indictment  for  not  repairing  must  state  of  what  kind,  15, 

Owner  may  build  one  over  a  river  not  oavigable.  See  Mill-Dam. 
Botmd  by  prescription  to  repair,  and  does  not,  how  Uable,  see  Landt, 
ii,  ch.  69,  a.  3. 

V.  ch.  136.,  a.  14.  Shares  in,  levied  on  as  personal  estate. 

V,  ch.  173,  a-  6.  Arundell  v.  M'Culloch.  Sessions  has  no  power 
lo  locate  a  road  over  a  navig(Ale  river,  6.    Or  authorize  a  bridge. 

BRINGING  money  into  court  v,  ch.  170,  a.  12.  Ist  After  a 
tender :  2d.  In  other  cases,  I .  What  it  admits  and  costs,  1.  Only 
ID  cases  of  certain  sums,  not  when  damages  are  uncertain,  3.  VI, 
vh.  177,  a.  6.  1  to  26,  33. 

V,  ch.  170,  a.  13.    Id  what  casea  moDJes  may  be  brought  in. 
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Allowed  in  ind^atiu  curampnt,  for  work  done  be.,  1 .  Not  in 
trover,  Dor  qiiantvm  meruit  iilone  ;  (aod  8.)  Nor  io  covenant  for 
rent,  1,  3.  But  the  thing  Uie//' allowed  in  trorer,  3.  Not  allowed 
for  average  on  a  policy,  4.  Allowed  on  covenant  to  find  diet  or 
pay  jSlU,  5.  So  on  chaner  party  for  freight,  mere  computation,  do 
jury  case,  6.  Sometimes  in  qui  tam,  7.  So  in  debt  for  rent  8zc.,  9. 
Cases,  id.  Not  in  a  suit  for  mesne  profiu,  10.  Not  for  not  deliver- 
ing goods  sold  at  a  price  agreed,  11.  Nor  by  a  carrier  sued  for 
goods  spoiled,  H.  Nor  on  a  general  count  in  covenant,  13.  Nor 
a  suit  as  to  deprec^iaied  money,  14.  But  allowed  in  a  suit  for  use 
and  occupation,  15.  Allowed  the  balance  on  mutual  accounis,  16. 
Ejects  nn  BCCOLini  annexed  for  flour  sold,  IT.  Several  points,  17. 
Admits 'he  contract  declared  on,  and  Rmount  due  brought  in,  IB. 
Co3is  how  seirled,  1 9.  The  effect  of,  and  the  form  of  pleading,  20. 
Other  pleadings  as  to,  connected  with  tenders,  a.  i4.  See  Tender. 
How  the  pit.  may  take  it  oul,  v  ch.  170,  a.  3.  r.  35  ;  v.  cfa.  170, 
a.  1 1 .  The  pit.  is  entitled  to  the  money,  though  there  be  a  verdict 
against  him. 

BRITISH  CREDITORS,  State  laws  as  to,  vi,  ch.  179,  a.  19. 
31.  Trentii-s,  sfe -//ten*. 

BRITISH  STATUTES- vi.  ch.  196,  a.  7.  I  to  126.  British 
staiiites  adopted  in  the  United  States  and  in  Massachusetts.  Orders 
in  Co'incil  of  November  11.  17S7  ;  vi  ch    186.  a.  11.  9. 

BROKER,  see  Factor^  Policy,  and  Limrauce. 

BROTHERS,  nearer  of  a  kin  than  grand-parents,  iv,  ch.  136, 
a.  3  2.  Where  they  may  inherit  each  other,  see  Alient  nnd  half- 
blood. 

BROTHEL  HOUSES,  see  Bawdifhoutet,  vi,  cb.  198.  How 
indirtable  &;c. 

BUGGERY,  see  Sodomy.  Justice  can  bail  one  accused  of,  v, 
ch.  150.  a.  3 ;  vii,  ch.  316,  a.  6.  1  to  5.  How  punished  &[c. 

BUILDINGS,  when  a  pert  of  the  realty  or  not,  see  Lands,  u, 
ch.  69.  Erected  on  the  land  by  the  tenant,  becomes  a  pan  of  it, 
and  he  must  repair  it  Uc.,  iv,  ch.  133,  a.  1.  6.  Except  kept  sep- 
arate, 6. 

II,  ch.  40,  a.  36.  IT,  Uc.  Insured  against  fire. 

BULKY  ARTICLES,  on  tender  of,  vncore  priit  neei  not  be 
pleaded,  v,  ch.  170,  a.  3.  r.  23,  35  ;  iv.  ch.  131,  a-  3. 18.  Deft  gave 
notice  to  deliver  8tc.  See  Heavy  ^rticlei. 

BULLS,  case  lies  not  for  keeping  one  road,  without  alleging 
and  proving  the  deft,  knew  he  was  accustomed  lo  run  at  people,  ii, 
ch.  53,  a.  3.  33  ;  i,  ch.  26,  a.  4.  7,  Waples  v.  Basset,  case  for  not 
keeping  one,  6. 

BUOYS.    See  Light  Hauset. 

BURGAGE  TENURE.  A  species  of  tenure  in  Englaud,  not 
in  the  United  States. 

BURGLARS,  T,  ch.  312,  a.  7.    WUt  is  burglary,  I.    Is  » 
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felooy  at  eoamoB  kw,  1.  B7  Massscbutetts  act,  March  7,  1785, 
was  capital ;  is  now  if  burgUrer  be  aimed,  2.  By  Massacbuseits 
Colony  law  of  1646,  aoi  capital  first  and  second  ofienre,  2.  How 
limited  by  tbe  Province  act  of  1715,  3.  What  is  night  timet  »bat 
is  breaking  a»d  tnterit^;  wbat  is  a  dweliing'hvuie  ;  what  must  be 
tlte  Mtenfiott,  3.     Each  ezaminsd. 

VU,  cb.  212,  a.  8.  1  to  14.  What  ie  night  time; — rules  and 
cases. 

VII,  cli.  313,  a.  9.  1  to  7.  What  is  brtaking  and  enttring; — 
cases. 

Vn,  cb.  313,  a.  3.  I  to  9.  What  is  a  dwellittg-kouse  ;~rules 
and  casea. 

VII,  cb.  313,  a.  10.  1  to  9.  The  intension  to  commit  felony; — 
rules  and  cases,  a.  1 1.  Massachusetts  statutes,  and  indictmt  nt  for, 
11  (o  23.  Several  matters,  as  true  onner  of  the  roanuon,  several 
tenements,  he.,  16  Etc.  Inmate,  IS.  Part  severed,  19.  Intent 
of  entry,  30.     Offence,  how  kid,  3 1 .  33. 

BURNING  HOUSES  &c.  See  Arton,  vii,  cb.  212,  a.  4.,  Ma- 
lidout  burning,  vii,  cb.  313,  a.  4. 

BUSHEL,  siae  of.  See  tVeighU  and  Metuuret,  vij,  cb.211, 
a.  12. 

BUSHES,  see  Fixturet,  iii,  cb.  76,  a.  8.  13.  Tenant  for  life  or 
years  has  propeny  in  them. 

BUTCHERS,  vii,  cb.  208,  a.  10.  5.  Their  business  is  amoog 
tbe  offensive  trades ;  bow  restrained  be. 

V,  eh.  143,  a.  1.  A  by-law  in  the  city  of  Exeter  prohibiting  the 
slaughtering  creatures  in  it,  on  penalty,  is  good  and  binding  on 
strangers,  13.  Is  only  a  particular  regulation,  13.  But  such  a  one 
in  restraiot  of  trade  is  bad,  14.     But  a  regulation  is  good,  17. 

BUTTER,  act  as  to,  vi,  cb.  203,  a.  7.  8. 

BUYING  and  selling  pretended  title,  vi,  cb.  202;  and  see 
Champerfif  and  Maintenance.  Trustee  Su:.  buying  and  selling,  vii, 
cb.  225,  a.  7.  8. ;  how  void  :  and  iv.  cb.  109,  a.  4.  21.  Not  viewed 
as  a  disseizin  &u:. ;  and  see  Purchase. 

BY-LAWS  AND  CORPORATIONS,  i,  cb.  22.  Is  a  private 
law  made  by  a  corporation  to  govern  its  members  and  affairs, 
whether  they  live  within  certain  hounds  or  not.  s.  I.  Hotv  made, 
and  bow  extended,  s.  1-  When  one  becomes  a  member,  he  sub- 
mits to  its  laws,  8.  2.  May  be  sued  for  a  peaalty  for  not  serving  in 
80  office  be.,  s.  2.  Action  attumptit  or  debt,  s.  3.  How  every 
town  has  its  by-laws,  s.  3.  Grounds  of,  s.  4.  Congress'  power  to 
incorporate  a  bank  be.,  s.  B,  Each  State  has  power  to  make  al- 
most evetr  kind  of  corporalioa,  civil  and  religious,  s.  6,  So  Con- 
gress in  Federal  districts,  s.  6.  Massachusetts  act  of  March  33, 
1786,  empowers  towns  to  make  ibem,  to  be  approved  by  the  Ses- 
sions, s.  7.  So  other  coiporations  empowered  to  make  them,  s.  7. 
F«w  oc  DO  €oi]>ei«iwas  by  prescription,  a.  8.    After  forty  years  a 
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pariah  proved  hj  reputation,  i.  9.  Varinus  povers  inddenttj  to 
corporations,  s.  10,  To  make  by-laws,  thougli  no  sucb  lOwer  is 
expressly  given,  s.  11.  Bui  usual  expressly  to  give  it,  s.  12.  Vnd 
if  against  the  public  interest  or  policy,  a,  13.  Good  if  a  contract 
to  like  purpose  be  good,  s.  14,  Vested  in  the  body  at  large,  may 
be  delegated  to  a  select  body,  s.  15.  Is  diesotved  when  the  end  is 
answered,  s.  16.  How  a  pariah  may  tax  to  carry  on  a  suit  not  by 
a  majority,  s.  17.  Can  do  no  act  but  by  attorney,  a.  18.  Aiid  in 
writing,  s.  18.  A  by-law  must  be  stated  in  a  plea  &c.,  s.  19.  How 
shares  in  an  insurance  company  must  be  levied  on,  s.  20.  How  a 
tpeciat  law,  ad  hoc,  repeals  a  general  one,  a.  20.  Aggregate  cor- 
poration cantiDt  be  sued  as  trustee,  s.  21,  One  named  in  an  act, 
making  a  corporation,  is  not  a  member,  unless  be  assented  to  it, 
a.  22,  Reasons,  s.  22.  One  is  a  member  of  a  Gre  insurance  com- 
pany, getting  bis  bouse  insured  by  it,  and  remains  one  till  he  aur- 
render  his  policy,  b.  23.  On  ao  exacndoa  sgainst  a  corporation,  a 
member  cannot  be  taken,  though  it  run  against  the  bodies  of  the 
members  also,  a.  24.  A  member  may  subject  himself  to  an  action 
of  Offumpn'r  for  assessments  on  his  shares  by  his  exprew  promise, 
3.  2.5.  But  its  agent  cannot  sue  in  such  case,  though  the  promise, 
in  form,  he  to  him;  but  the  corporation  must  sue  &ic.,  s.  26.  But 
see  Bufium  t.  Chadwick,  s,  30.  But  if  no  such  promise,  or  only 
one  to  become  a  member,  the  only  remedy  for  assessments  is  to  sell 
'  die  sbares  be.,  s.  27,  28,  34.  A  corporation  authorized  to  lay 
booms  in  a  river,  cannot  enter  on  the  land  of  a  third  person  to  do 
it)  without  his  consent,  s.  29.  Where  the  treasurer  binds  the  cor- 
poration, and  not  himself,  s.  31.  Several  employ  one  to  gel  an  act 
of  incorporation  for  a  bank,  ihey  are  all  liable  for  his  services, 
though  he  does  not  obtain  it,  s.  32.  When  a  turnpike  is  well  lo- 
cated, s,  33.  When  agents  may  sue  a  town  &c.,  s.  35.  How  a 
partner  may  transfer  shares  in  an  insurance  company,  s.  36,  Sev- 
eral subsciibed  to  build  an  academy  ;  afterwards  made  a  corpora- 
tion, it  cannot  sue  a  subscriber,  it  is  not  promisee,  s.  36,  Sub- 
scription no  coniraci,  s.  36,  Directors  of  a  bank  have  power  to 
authorize  one  of  them  to  endorse  a  note  to  it ;  blank  endorsement 
is  good,  s,  37,  38.  Where  an  act  incorporating  a  bank  is  a  public 
act,  s.  39,  Case  lies  against  a  corporation  for  a  tort,  Chadwick's 
case,  s.  39  Si;  42,  But  not  trespass  ti  et  armU,  s.  39.  Reasons, 
8.  39,  Twenty  years'  possessicMi  a  bar,  s.  40.  What  corporation 
is  liable  or  not,  s.  41.  No  action  against  individuals  for  acta  erro- 
neously done  by  tbem  in  a  corporate  capacity,  and  no  malice, 
s.  43  St  47.  Officer  not  liable  for  refusing  pit.  his  vote,  if  no 
malice,  s.  44.  Debt  on  a  by-law  for  not  paying  2t.  annually,  s.  45. 
Inbabilant  of  a  town  where  he  cannot  have  attumpnl  against  it.  Stock- 
holder in  a  bank  not  liable  for  its  debts,  s.  47.  Banks  restrained 
several  ways  by  statutes,  s.  46,  Meetings  of  banks  and  insurance 
companies,  how  called,  s.  49,    Manufactutiog  corporatkuiB,  powerir 
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tod  likbilhiu  by  several  sututes,  i.  50.     Remariu,  i.  50.    Mem' 
ier>  Uible.     Agricultaral  and  manufacturing  corporations,  i.  £1. 

Ill,  cb.  7S,  a.  2.  Shares  io  oorporatioDs  personal  proper^ ;  Rus- 
•ell's  case,  2. 

V,  cb.  136,  a.  14.  Toll  to  corponlioss  liable  <mi  executioDS  for 
tbe  debts,  25. 

Ill,  ch.  76,  ft.  2.  If  &  committee  of  a  liirnpike  corpontioa  core- 
naot  under  their  bands  and  seals  to  pay  monies  to  one,  tbey  are 
ftrtonedlij  liable,  7.  And  directors  to  bind  the  corporation  must 
be  empowered  by  it  so  to  do,  7. 

If  a  bank  refuse  unreasonably  to  transfer  stock,  the  remedy  is 
an  action,  not  a  mandamui.  Rex  e.  Bank  of  England,  6.  Bank 
notes  a  tender,  if  not  objected  to.  Where  a  bank  increasea  its 
capital,  the  old  stockholders  are  enritled  to  subscribe  for  it,  and 
if  tbe  bank  refuse  them,  actions  lie  agaitst  it ;  Gray  v.  Poitlaod 
bank,  11. 

Brown  v.  Penobscot  bank.  If  a  bank  refuse  to  pay  its  bills,  aa 
action  liesfor  the  amount  of  two  per  cent,  a  mooth,  by  statute  ad- 
ded, 12. 

Bond  «.  Appletoo.  If  tbe  psivate  members  be  nade  liable,  only 
^mse  members  at  the  lime  of  refus :<l  to  pay  are  so,  13. 

Turnpike  gates,  when  not  properly  placed;  cases,  14,  15,  16. 

Bridge  corporations  liable  to  penalties  for  not  raising  draws,  17, 

lll,ch.  90,  a.  4,  Corporators  in  charitable  corporations  are  witnesses, 
mere  trustees ;  but  not  if  ihey  have  private  interests,  4  ;  as  common, 
beach  manure,  to  be  free  of  toll  %lc.  liable  to  costs,  and  several 
other  cases,  1  to  15.  Trustees  of  s  corporation  liable  to  costs  in 
the  first  instance,  not  witnesses  if  sued  or  suing,  though  to  be  reim- 
bursed such  costs,  .5.  Where  one  is  interested  nhen  he  signs  a 
bond  as  a  witness,  his  hand  writing  cannot  be  proved,  5.  A  parish- 
toner  not  taxed,  and  so  not  taxable,  is  a  witness,  12,  Corporators 
mere  imsiees,  are  wttne<)ses,  9. 

Ill,  ch.  76,  a.  10.  Corporation;  their  righlt  in  laccetiion,  1  to 
32,  many  rules  and  cases  as  to  offices,  towns,  counties,  parishes,  and 
parsonages  trnsis,  treasurers,  a  State,  tbe  United  Slates,  &£. 

V,  cb.  143,  a.  1.  Debt  on  by-lawM  nf  corporation* ;  the  nature 
of  by-^aws  as  the  ground  of  debt ;  general  principles,  3  to  28.  By- 
bws,  some  good,  and  some  bad. 

V,  ch.  143,  a.  2.     Names  of  corporations,  1  to  5  ;  several  cases. 

V,  ch.  143,  a.  3.    Corporatiofu  diisolved,  how  ;  and  the  effect  2. 

V,  ch.  143,  a.  4.  Several  Engliik  comu  added,  1  to  11,  as  to 
elections,  removals,  &c. 

V,  cb.  143,  a.  5.  Cases  in  Massachusetts  tec.  The  material 
difference  between  our  corporations  by  statutes  of  legislatures,  and 
those  in  England  by  charters,  1,  2,  4,  5,  6.  Members  of  our 
towDS  and  parishes  liable  individually,  on  execution  for  corporation 
debts,  11.     A  county  sues,  12.    Corporatioa  caqnot  sue  as  a  com- 
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moD  iDformer,  15.  Quo  warranto  informatioa  BgaioBt  oDe,  16.  Not 
tocal  iiot  eatilled  to  costs  for  traTel,  17.  Debt  against,  for  damages 
given  on  accoiat  of  a  way  laid  out.  16.  Execuiloo  levied  on  toU, 
19.  Case  against  one  for  neglect,  20.  One  within  the  statute  of 
Usury,  21.  One  has  OMtumpiit,  22.  Cbangine;  its  Dame  pending 
an  indictment  against  it  does  not  abate  it,  33.  Its  real  estate  is  tax- 
able where  it  lies ;  but  not  the  shares  and  penonat  estate,  24. 
Jfsstumpsii  agsinst  one,  25.  One  created  in  another  State,  26. 
No  acbon  for  assessments,  27.  Nor  where  the  road  is  altered,  28, 
30;  hut  29.  Where  one  buys  a  perpetual  easement,  31.  Action 
against  a  cnuuty,  32.  Debt  by  charity  trustees,  33.  35.  Misnomer 
of,  34.  Wliere  sn  incorporation  dissolves  a  prior  contract,  36. 
Members  of,  held  by  their  individual  contracts,  37.  Inhabitants  of 
ft  county  suable  in  it,  if  the  pit.  chooses,  38.  Members  liable  in 
equity,  39  :  not  at  law.  By  no  one  can  a  man  be  imprisoned,  n, 
ch.  172,8.9.15. 

V,  ch.  143,  a.  3.  The  bank  of  the  United  States  is  a  legal  cor- 
poration, not  taxable  by  a  State,  3. 

Darimouih  college,  a  private  corporation  under  the  founder's 
will,  not  that  of  the  State,  4,  5,  Distinction  between  private  and 
public  corporations. 

BY  ESTIMATION,  how  considered,  as  quantity  of  land  &c.  ni, 
ch.  226,  a.  12.  6. 


CALENDAR  or  KALENDAR,  i,  cb.  27,  a.  3.  How  reformed 
in  1750,  extending  to  Amenca,  though  the  best  yet  adopted  is  not 
strictly  right,  2.  Error  of  seventy-two  minutes  between  1752  and 
2400,  2.  Was  this  error  in  the  former  calendar,  2.  How  it  arose 
in  the  Julian  calendar,  2.  Solar  and  statute  years  will  come  to- 
gether in  the  year  3475.  Pope  Gregory's  order,  A.  D.  1562, 1583. 

I,  ch.  27,  a.  4,  reatofu  for  the  Ivnar  manthy  and  how  ceased. 
Hegeira  or  MtUiametan  ara  begun  July  16,  632  ;  bow  a  century  in 
it  differs  from  one  in  our  Calendar,  3. 

Generations  of  men  average  thirty-three  and  thirty-four  years. 

II,  cb  65,  a.  5.     Calendar  ofpritoneri,  how  to  be  kept,  5. 
CANCELLING,  iv,  ch.  121,  a.  5.    lodentiires  after  broken, 

the  effect.  Must  shew  performance  tU  cancelled,  5.  Does  not 
divest  tlie  esute  vested  by  the  deed,  5  ;  vi,  ch.  160,  a.  11.  11.  A 
will,  iv,  ch.  137,  a.  6.  30,  31.  Of  a  lease,  is  no  surrender,  iv,  cb. 
1 10,  a.  3.  34. 

CANALS,  shares  in  Stc.  see  By-lawi  and  Corporaiiont,  i,  ch. 
'33.     lU,  ch.  76,  a.  3.  Personal  property,  I ;    and  a.  11 ;  and  v, 


.y  Google 


rutiM 


INDEX.  SI  , 

cb>  143.  Case  on  tort  agaiost  proprietora  of ;  Riddle's  case,  iii,  ch. 
73,  a  3.  3. 

CANON  LAW  computes  the  degree  of  akin  two  persons  are  of. 
See  CivU  Law.  Canon  law,  bow  composed  and  collected,  vi,  cb. 
187,  a.  I.  7. 

CAPACITY,  as  to  the  different  degrees  of,  see  .<%«. 

CAPE  PAHVUM  AD  VALENTUM.  The  form  of- the  writ 
commands  as  above  ;  not  in  use  here. 

CAPIAS,  T,  ch.  175,  a.  7,  is  of  rarious  kinds.  Tbe  capiat  pro 
fine  is  taken  away  by  6  W.  and  H.  c.  5  ;  and  instead  thereof  the 
pit.  mar  pay  6(.  Bd.  in  England  :  in  general,  there,  evidence  of  tbe 
original. 

Here  capiat  and  attschment  usually  issues  in  tbe  first  instance ; 
see  Proeai,  Service  of  Writ*,  fyc.  The  common  law  gave  (be  co- 
jMEu  execution  ooly  in  cases  of  tmi,  asvi  et  araitt,  wher«  not  deen^ 
ed  too  bard  to  take  the  body  in  execution. 

VI,  ch.  18&,  a.  6.  Capiat  ad  ta.  amended  after  returned  :  so  ad 

tpondettdnm.  ' 

Vl,  ch,  193,  a.  34,  how  and  where  issued  in  criminal  eases. 

VI,  cb.  194,  a  4.  Ci^piat  ad  retpondendum  against  two  deftfk 
one  only  taken,  and  one  on  execution,  not  irregular  be.  14. 

Vn,  cb.  233,  a.  16.  Proper  proeeu.  Wherever  the  oSence  is 
punishable  by  imprisonment,  see  Execution,  Proeeu  and  Writ*. 

CAPIAS  IN  WITHERNAM,  see  lUplevin,  v,  cb.  171,  a.  3, 
and  Withernam. 

CAPIAS  UTLEGATUM,  vii,  cb.  330,  a.  8,  a.  9,  in  cases  of 
outlawry,  see  Outlavrif. 

CAPIATUR,  ii,  cb.  6g,  a.  3.  23,  Riddle's  case. 

CAPITA,  see  Per  Capita.     When  heirs  take  per  capita. 

CAPITAL  CRIMES,  see  Crime*  atuJ  Punithmenit,  ri,  ch. 
197  tte.  Seventeen  capital  crimes  hy  Massachusetts  Colony  lavt 
of  1649,  among  wbich  idolatry,  and  withcraft,  &w. :  same  in  New 
PlyaKMth  and  Connecticut. 

CAPITATION  TAX,  see  Poll  Tax. 

CAPTION,  see  Affidaviti  and  D^otitions,  iii,  ch.  87,  in  caaes 
of  evidence. 

VII,  ch.  318,  a.  5,  of  indictments,  how  formed  ttc.  See  head 
bdictmattt. 

CAPTOR'S  COUNTRY  decides  if  prize  or  no  prize,  rii,  ch 
337,  9.  3.     Witnesses,  vii,  ch.  234,  a.  9.  30. 

CAPTURES,  ii,  ch.  57,  a.  3,  Beal  v.  Thompson,  19.  What  is 
one,  or  only  a  detention;  one  of  tbe  Russian  cases,  19. 

VII,  ch.  337.  Proper^  by,  is  by  hostile  seizure  alone,  s.  1. 
The  principle  on  which  founded,  s.  1,  S. 

Mary  Ford's  case,  tbe  French,  at  war  witb  England,  captured  an 
En^irii  ^p,  and  brougbt  her  into,  and  kept  her  in  tbeir  French 
leet  about  thirqr  hours,  and  set  fire  to  her,  and  left  her.  An  Amer- 
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icBD  neutral  vessel  preserred  her  ;  sdjudgBd  to  the  Freach  captora, 
OD  the  ground  of  ttul  potiettion,  paying  salvage  to  the  American 
yesael,  s.  3.  Decision  of  the  question  pTi2x  or  no  prize,  belongs  to 
the  captor's  countiy,  s.  3.  AHjut^ed  according  to  the  him  of  tio- 
tieiti  and  Ireatietf  s.  3.  Id  England  condemnation  necessary  ;  ndt 
here,  s.  3.  Duty  of  neutral,  and  his  obligatioab  as  to  strangtrrs  at 
war,  3.  Twenty-lbur  hours'  possession,  3.  Infra  pratidia,  hov 
necessary,  s.  3.  How  the  capture  is  complete  immediately  as  be* 
tween  enemies,  3.  Place  of  safety  material  only  as  to^iSner  01011- 
en  and  recaptorg,  or  former  oionSr*  and  a  ntutral  vendee  ;  rights  of  t 
neutral  vendee,  s.  4 ;  Derby's  case,  g.  4.  Gave  in  evidence  in  re- 
plevin a  capture  and  sale  in  a  common  law  court,  s.  4.  No  caa* 
demnatioD  necessary,  s.  4.  Oiir  comintHi  law  court  took  notice  of 
an  act  of  parliament  as  to  captures,  s.  6.  An  auctioneer  idw  sells 
the  prize,  is  a  witness,  s.  6.  Question  of  prize  and  iu  consequen- 
ces, exclusively  of  admiralty  jurisdiction,  s.  6,  So  frei^  due  to  a 
neutral  from  an  enemy,  s.  7,   Question  of  prize  clearly  of  adminl^ 

i'urisdiction,  s,  6.  But  the  pit.  may  go  on  possession  in  a  common 
aw  coun,  s.  8 ;  reasons,  s.  8.  So  when  the  prize  question  is  set- 
tled, s.  8.  Caplor  may  sell  his  share  before  conderanalioo,  s.  8. 
Where  the  re-taker  is  entitled  to  the  whole  prize,  s.  10 ;  tliough 
the  first  taker  held  the  prize  twenty  days,  s.  10.  Decided  On  the 
law  of  nations  by  a  common  law  court,  s.  10;  reasons,  s.  10.  Ho* 
recapture  destroys  all  the  effects  of  capture,  Astrea's  case,  s.  10. 
Law^  of  Poitiiminium  part  of  the  municipal  law,  s.  1 0  Cootimction 
of  the  ordinance  of  ('ongress  of  March,  1781.  When  a  captor 
nay  sue  in  the  admiralty  or  at  common  law,  s.  11.  Boston  was  « 
hetieged  place  March  7, 1776,  s.  12.  One  not  signing  artieles  en- 
titled to  but  one  share,  and  that  on  common  law  principles,  s.  13. 
Goods  shipped  in  an  enemy's  country  prima  facie  enemy's  gooda,  s. 
14.  So  goods  found  in  an  enemy's  ship,  s.  14.  Gooia  priwtd  facie 
are  the  dipper's,  s.  14.  Appeals  lay  to  Congress  in  all  cases, 
1779  Sec.  s.  16,  16.  Acts  of  Congress,  March,  1781,  as  to  recap- 
tures 8£c.  s.  17 ;  of  December  4,  1781,  as  to  contrabands  of  war, 
defining  them,  s.  17.  What  is  one  or  two  cruises,  s.  18  A  band 
may  recover  his  part  of  the  captured  goods  against  the  commander, 
B.  18.  Another  band  is  a  witness  for  the  pit. ;  reasons,  s.  18.  A 
foreign  condemnation  changed  the  property  captured,  s.  19.  Afor^ 
eign  judgment  at  common  law  is  not  conclusive,  aa  it  is  on  mitmcipal 
law,  19.  But  is  in  the  admiralty,  as  it  is  founded  on  the  law  of  na- 
tion*, s.  19.  A  condemnation  relates  back  to  the  capture,  s.  30.  A 
passenger  has  a  share  in  a  capture,  s.  31.  An  officer  under  arrest 
is  entitled  to  one,  s.  31.  And  if  one  be  vrrongfully  captured  in  a 
prize,  he  has  no  action,  Le  Caux  v.  Eden,  s.  23.  Capture  without 
probable  cause,  is  illegal,  %■  33;  case  of  the  Hope,  s.  34.  Pits. 
recovered  at  law  the  monies  a  prize  captured  sOld  for,  alter  various 
cctions,  from  1779  to  1804,  s.  34.  Material  paints  deckled  inlbaia 
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■etimS)  >•  24  to  34.  L^al  c*pture  trapslers  ibe  propetljr,  s.  34; 
aqd  ei^t  points  decided,  t.  S4.  Act  of  Congress  as  to  oeutrsl 
Teasels,  and  Russian  unied  neutrality,  s.  35,  On  a  libel  of  prize, 
the  tmut  probandi  is  on  the  captors,  aad  seven  points  decided,  s.  36. 
Tbeir  rights  imiDediately  on  the  capture,  g.  37.  How  after  condeinna- 
lioB  in  an  actioo  at  common  law,  s.  38.  Privateer  captures  a  neu- 
tnt,  where  the  owner  is  liable  or  not,  s.  39,  How  a  rondemnatioii 
is  not  final  where  there  is  an  appeal  claimed,  s,  40.  A  limited  ex* 
nnptioa  from  capture,  s.  41 .  Sentence  of  condemnation  necessary 
to  dereat  the  property,  s.  43.  Eifect  of  a  law  expiring,  s.  43. 
Those  who  only  see  captures,  s.  43.     A  vessel  captured  after  the 

Klimicary  articles  of  peace,  cannot  be  condemned,  s.  44.  Ally, 
r  bound*  45.  Citizen  cannot  expatriate,  a.  46.  A  right  to 
seize  be,  does  not  excuse  spoliation,  s.  47.  What  probable 
eeuee,  47.  Salvage  for  saring  a  neutral,  s.  48.  Manners  en- 
titled to  salvage,  i.  49.  Reasonable  salvage,  50.  Captures  and 
seizures  by  public  officers,  not  authorized,  unless  president's  cotnmis- 
aion  is  according  to  law,  s.  f>l.  Nor  unless  there  be  reasonable 
croimds  of  suspicion,  s.  53.  Offioers  liable  for  damages,  s.  53. 
now  assessors  must  report  arming,  s.  52.  When  an  officer  ceases 
lo  be  ■  commander  on  a  station,  s.  SS,  fi4,  ££,  £6,  Shares  in 
prizes,  what  number,  when  forfeited,  fiic.  s.  57.  Who  is  such  a 
Aofftile  perscm  that  his  property  may  be  captured,  s.  58.  What 
constitutes  s  residence  or  domicil,  s.  £9}  and  by  an  agent,  s.  60. 
One  enters  a  house  of  trade  in  enemy's  country  viewed  as  one,  s. 
61 ;  ibough  one  reside  in  a  neutral  one,  s.  61.  One  may  be  of  « 
bostile  character  by  engaging  in  enemy's  business,  a.  62.  One  may 
be  hostile  by  using  an  enemy's  flag  or  license,  s.  63.  Property  in 
transitu  not  transferrable  as  it  respects  belligerents,  s.  64.  Their 
rights  to  cupture  each  other's  property,  s.  65.  Letters  of  msrque 
ao6  re[nsal  can  be  issued  but  by  the  sovereign  Ku:-  s.  66.  Rights 
of  capture  at  sea,  exceptions,  neutral  territories  be.,  licenses,  &c 
9.  67.  Rescue  and  recapture  by  neutrals,  s.  68.  Captures  in  neu- 
tral jurisdiction  illegal,  s.  69.  A  neutral's  vessel  be.  liable  to  capture 
and  coodemnation  for  eight  causes  stated,  a.  70.  How  illegal  by 
arming  within  it,  s.  71,  Captures  made  in  a  civil  war  viewed  as 
other  captures,  s.  73.  By  a  neutral  recognising  snrii  war,  a.  73. 
What  B  capture  and  not  a  seizure  in  port,  s.  73.  Unlawful  acts  at 
sea  not  piracies,  s.  74. 

How  capture  of  vessels  afiects  contracts  as  to  them,  iii,  cb.  103, 
1.  4.  19.    Dissolves  them  if  condemned,  otherwise  not,  19. 

Rules  and  principles,  and  cases  as  to  captures,  vii,  cb.  224,  a. 
6,  relating  to  aeizures ;  especially  of  vessels  armed  in  port  ille- 
gally, trading  with  an  enemy,  unng  bis  licenses,  &c.  s.  9,  several 
cases,  1  to  26 ;  and  a.  10,  cases.  See  Seizure.  When  a  neutral 
court  may  examine  capturea  made  by  beUigerenls,  vii,  ch.  327,  s. 
74  See  Aeuinif /urwIiefKm* 
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Captures,  legal  is  between  bellieerenit  od  neutral  ground,  vh; 
ch  224.  a.  9.  S>.  (See  Central.)  And  captors  witnesses,  id  See 
Cata  of  Capture,  under  the  word  Seizure.  Owner's  property  is 
not  dereated  on  a  piratical  capture,  s.  75.  Rules  of  dnmages,  s.  76, 
Where  tbe  condemnation  must  be,  s.  77.  Recapture  of  ally's  pro- 
perty, 78.  Contrabauds  of  war.  s.  79.  Acts  of  captors  ibai  forfeit 
their  rights,  s.  80.  Frauds  in  casesof  capture,  s.81.  Blockades,  8.  ^ 
Acts  of  agents  residing  in  blockaded  ports,  s.  83.  Resisting  the 
search  of  neutrals,  3.  84.  Freights  in  casesofcapture,  s.  85.  Several 
cases  of  joint  capture,  s.  86.  Postliminy,  s.  87.  Commentaries,  under 
tweire  heads,  s.  88  be. 

And  vj,  ch.  186,  Admiralty  ;  ii,  ch.  40,  Insurance  ;  see  those  titles. 

CARDS,  playing  at,  where  forbidden,  r,  cb.  145,  s.  4  llfc.  See 
Unlawful  garnet,  and  Gaming. 

CAROLINA,  British  statutes  adopted  there  ia  die  year  1713,  ■ 
list  of  them,  vi,  ch.  196,  a.  7. 

CARRIAGES,  of  pleasure,  tax  on,  not  a  direct  tax,  iii,  ch.  73, 
a.  3.  3. 

CARRIERS,  i,  cb.  23,  a.  1.  AU  pertoni  carrying  good*  for 
hire,  are  common  earriert,  1.  And  bound  to  carry  and  deliver,  if 
they  have  convenience,  1.  And  such  are  masters  or  owners  of  a 
ship,  a  hoy,  or  stage  coach,  &c,  2.  Is  a  mixture  of  contract  and 
negligence,  3,  4,  Garside's  case.  To  prevent  fraud,  are  viewed  as 
imurert;  liable,  except  for  tbe  act  of  God,  and  public  enemies,  4» 
9,  6.  Action  may  be  on  contract  or  tort,  id.  Govitt  v.  Radnidge, 
8.     Coggs  t).  Barnard,  8. 

1,  ch.  23,  a.  2.  /n  what  caitt  anumpnt  lies  agairut  earriert.  If 
a  carrier  enter  on  the  business,  and  do  it  negligently,  a  considera- 
tion need  not  be  averred,  Coggs  v.  Bernard,  1.  Dale  v.  Hall,  2; 
and  cases.  But  a  bailor  may  lose  his  remedy  by  fraud,  as  by  con- 
cealing the  value  of  the  goods  sent.  Gibbon  d.  Poynton  h  al.,  I. 
Now  liable  only  for  what  he  is  told  of,  4,  5.  He  insures  against 
robbers  and  rebels,  but  not  storms,  pirates  at  sea,  &c. ;  and  9. 

1,  ch.  23,  B.  3.  When  a  carrier  it  not  litAle.  If  deceived,  nor 
for  inevitable  acddentt,  as  a  sudden  squall,  Amies  v.  Stevens.  So 
if  the  wine  ferment ;  nor  if  tbe  bailor  keep  tbe  goods  in  a  vessel 
locked  up,  and  does  not  inform  what  tbey  are  ; — nor  a  stage  coach- 
man who  only  carries  passengers  for  bire  ;  other  esses,  4,  b,  6. 
He  has  a  lien  on  the  goods  for  his  hire,  7.  And  may  limit  his  lia- 
bility by  liib  primed  articles,  B ;  cases.  A  carrier  who  warrants  tbe 
goods  to  go  safe,  is  liable,  though  the  owner's  servant  goes  in  tbe 
cart  with  them,  to  look  after  them. 

I,  ch.  23,  a.  4.  When  the  carrier't  tmit  endi.  Liable  till  delivered 
at  the  owner's  house,  1.  And  when  destroyed  by  an  accidental  fire, 
1  ;  and  Manning's  case,  2.  Executors  of  one  are  liable  be.,  3. 
Bound  to  give  notice  in  a  reasonable  time  of  tbe  goods  he  brings  or 
receives,  2,  Aitumpiit  against  him  does  not  die  with  bim,  3.  An 
embargo  only  suspends  their  contract,  Hadley  «.  Clark,  4. 
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I,  ^.  3S,  a.  6.  Mttf  have  auumpnt  for  tkeir  hire  fye.  "i.  A 
reasonable  hire,  Bastard  v.  Bastard,  2.  The  owner  of  the  goods 
must  sue  tbe  carrier  for  the  loss  of  tbem.  Who  is  owoer,  vendor, 
or  vendee  ;  and  several  cases,  4. 

I,  ob.  33,  a.  6.  ^fanner  ofdtdanng; — cases.  Ma;  be  on  coa- 
traCl  or  tort.  Custonn  of  the  land  &c.  is  noticed  by  the  court  m 
o^cte;  cases  &c.,  I  to  4. 

I,  cb.  23,  a.  7.  Can*  in  the  United  Statei.  See  i,  cb.  31,  where 
tbe  master  of  a  vessel,  a  carrier,  waa  not  be)d  responsible  for  tbe 
good  order  and  condition  of  the  goods  on  his  bill  of  lading.  See 
a)so  Lien.  Master  &c.  of  vessels  liable  as  carrier,  a.  7.  1.  Other 
cases,  3  &c. 

1,  cb.  23,  a.  8.  Several  rules  and  cases.  Acts  of  God,  1.  Un~ 
aroidsble  accidents  or  events  human  prudence  canBot  prevent,  as 
■tonns  tie.,  1.  Carrier  not  liable  if  the  owner  misinform  as  to  the 
value,  2.  Nor  if  the  passenger  carries  more  than  is  allowed,  2. 
He  cannot  divide  bis  contmct  unless  by  a  settled  usage,  3..  Owners 
of  vessels  liable  for  the  acts  of  their  master,  though  they  post  notice 
lo  tbe  rontrary,  4.  When  tbe  carrier  has  carried  the  goods  the 
whole  distance,  his  responsibility  is  at  an  end,  6.  Enough  his  ves- 
sel 8k-  be  adequate  lo  perfornt  the  voyage  be.,  6. 

I,  cb.  33,  a.  9.  The  common  carrier  is  not  liable  unless  contract- 
ed with  as  such. 

CARTEL  SHIPS,  cannot  trade  with  enemies,  ii,  ch^  40,  a. 
6.7. 

CASE,  the  action  of,  on  torts,  ii,  ch.  68  to  79.  Cb.  58,  a.  1. 
Gtneral principles.  Nature  of,  bow  varied,  1.  But  three  wc.ys  in 
which  a  man  can  be  liable  to  an  action:  1.  On  his  contract: 
3.  For  some  tortioue  act  done  by  himself  or  servant :  3.  Some 
law  specialty  gives  an  action,  3.  Tonious  acts, — these  are  negli- 
genees,  malfeatancet,  and  mitfeaaaneet,  3.  How  named,  6.  Case 
taes  for  a  tort  only  when  there  is  damnum  cam  ityuria,  B.  For  dis- 
turbing one  in  a  parish  office,  9.  Where  a  statute  creates  a  right 
and  a  remedy,  no  action  lies  at  common  law,  10. 

II,  ch.  58,  a.  3.  Tretpau  on  the  cate.  Lies  for  wrongs  Vfithout 
force,  1.  Is  founded  on  tbe  mere  justice  of  the  case,  3.  Lies  for 
false  affirmation,  or  cheating,  and  every  invasion  of  right,  3.  For 
every  duty  neglected  imposed  by  statute,  3.  Against  a  cooper  for 
neglect  of  dnty  in  a  voyage,  4.  And  for  every  injury  by  another's 
neglect,  not  enlireltf  without  favU,  4.  Weaver  c.  Ward  &  al.,  4 ; 
and  5  ;  cases.  But  tbe  neglect  of  one's  servant,  6.  For  whipping 
a  horse  be.,  7.  So  if  one  lay  logs  in  the  road,  8.  For  a  common 
surgeon's  neglect,  9.  For  negligently  running  down  the  pit's,  boat, 
10.  Not  if  mutual  negligence  in  both  vessels,  11.  Not  for  suffer- 
ing deft,  to  be  arrested  atier  the  debt  was  paid,  12.  Lies  for  n^ 
gently  keeping  goods  found,  13.  For  negJigtnUy  moving  b  bogs- 
hsad  of  brajidy,  14.     So  of  treacle,  16.     For  impeding  a  voyage 
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16.  For  letting  SItb  into  the  pit's.  ceUar,  17.  For  not  rapairiDg 
fcnces,  16.  For  firing  at  wild  ducks  io  ths  pit's,  land,  16.  For 
dririne  sway  h(s  scholars,  20.  For  illegally  deUiniDg  his  roodi, 
21.  How  for  mischief  done  hy  one's  dog,  bull,  fac.,  33.  C^se  of 
two  innocent  persons,  and  one  trusts  a  third  person,  23.  Hiut  he 
damnum  ran  injuria,  34.  Not  for  cowmon  nugance  (riihout  a  par- 
ticular injury,  35.  Lies  for  every  right  by  statute,  36.  Not  tgainit 
one  acting  judidaUi/,  37.  Lies  for  representing  a  uvem  to  be  • 
bawdy-house,  falsely,  38.  So  for  maliciously  preventing  wild  dueks 
coming  to  the  pit's,  decoy  pond,  39.  For  deft's.  serfaot  dririDg 
against  the  pit's,  chaise  carelessly,  30. 

II,  cli.  58,  a.  3  Where  ease,—ttAere  tretpait  lie*  ; — oice  dtBtino- 
tions,  1.  Not  for  en  illegal  assessment;  hut  case  amended  to 
trespass,  2.  Case  lies  for  firing  at  the  pit's,  master  of  bit'  vessel 
&c.,  3.  Pit's,  damage  comequential,  3.  For  an  act  iiielf  Ua^vl^ 
as  deft's.  putting  up  a  spout  on  his  own  land,  followed  by  an  injury 
to  the  plu,  4.  If  an  immediMa  injury,  trespass,  5.  Case  for  fraud- 
olent  use  of  a  hired  horse,  6.  Trespass  for  an  injury  to  a  mine,  6. 
Where  by  a  cestui  que  trust  in  possession,  6.  Trespass  for  deh% 
furiously  driving  against  the  pit's  chaise,  7.  Several  of  these  cases, 
as  Savignac  ti  Rome,  8.  Moseley  v.  Gajnsford  j  Brucker  v.  Fro- 
mont,  II.  Leame  v.  Bray,  13.  M'Manus  e.  Crickett,  13.  In- 
cluding aervani's  case.  Trespass  for  wilfully  rowing  against  tba 
pit's,  net  ius.,  10.  Case  for  deft's.  master  negligenlly  rvoning  his 
tessel  against  the  pit's.,  14.  The  true  distinction,  16.  Pearson  v. 
Liltle,  remarked  on,  17.  Case  for  bailee  against  the  bailor  for 
taking  away  too  soon  the  thing  bailed,  18.  Trespass  against  a 
justice  for  arresting  one  illegally,  19.  Case  for  drawing  away  the 
pit's,  water  by  trenches  dug  in  deft's.  land,  21,  S3.  Issue  and  evi- 
dence, 33.  Case  and  trespass  cannot  be  joined,  34.  Reasons,  24. 
Trespass  for  an  officer's  serving  an  execution  after  expired,  2S, 
Another  ground  of  distinction  between  case  and  treqiaes,  36.  Cass 
where  the  pit's  goods  were  attached  on  a  writ  abated,  27.  A.  clains 
a  right  in  a  pump  in  B's  land,  how  to  demand  and  sue,  38> 

Case,  action  of,  on  torts,  ii,  ch.  59.  Against  one  for  th^  acts  of 
his  agents,  apprentices,  and  servants  ;  or  agent  and  principal. 

II,  cb.  69,  a.  1  The  general  rule  is,  that  the  principal  is  aaswer- 
able  for  the  conduct  of  his  agents.  K\i[e  faeit  per  aliiim,faeit  per  te. 
See  Agentii  and  .Stteuort,     See  there  the  rest  of  this,  ii,  ch.  £9. 

CASE,  action  of,  on  torts,  ii,  ch.  60,  As  to  bastard  cbiUreo. 
See  B<utnrd$,  and  the  other  proper  heads,— ^bese 
matters,  cb.  60  to  79. 

—■■■',  ii,  ch.  61.    As  to  copy-rights.    See  Copy-Right. 

,  ii,  cb.  62.    As  to  deceits.    See  Deceitt. 

,  ii,  ch.  63.    As  to  defamation  and  libels.  -  See  D^<h 

motion  and  lAbelt. 
,  ii,  ch.  64,  As  to  disturbance  Sec.  See  Ditturhaiue  ^. 
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CASE,  action  of,  on  torts,  ii,  i^h.  65.    As  escapes,  reicues,  Etc. 
See  Eicapet  fye. 
,  a.  ch.  66,   As  10  fences.  See  Fence*. 
,  ii,  ch.  67.   As  to  ferries.   See  Fcrriet. 

' )  ii,  ch.  68.  As  to  fisheries,  flats,  and  rivers.    See  Fuh- 

tria  ^t. 

,  ii,  cb.  69.   As  to  lands.    See  Land*. 

■    ,  ii,  ch.  70.  As   to  malicious   prosecuti<Hi.     See   this 

bead. 

■,  iii,  ch.  71.   As  lo  mlUs,  lands  flowed,  vateriog  places, 

he.   See  MHU,  Landtfiowed,  fVatering  p&cet,  tfc 

,  iii,  cb.  72.   As  to  misfeasance  and  malfeasance.    See 

Mufeatante  and  Malfeasance. 

,  iii,  ch.  73.   As  to  negligence.    See  A'^/ig-ence. 

,  iii,  cb.  74.   As  to  nusaoces.    See  AWancu. 

,  iii,  ch.  75.   As  to  officers  and  offices.  See  Officert  and 

Officei. 
,  iii,  ch.  76,   As  to  property  special.     See   Property 
ipedal. 

,  iii,  cb.  77.   As  to  trover.    See  Trover. 

,  til,  eb.  78.   As  to  waste.    See  Waite. 

— ,  iii,  cb.  79.   As  to  ways.    See  Wayt. 


CASE,  stated,  t,  cb.  137,  a.  4,  7  fitc.  Krror  does  not  Ua 
ODit. 

CASTING  VOTE.  Chase's  case,  vii,  ch.  222. 

CASTLES ;  a  man'e  house  is  bis  castle.  See  Arrait.  One  may 
assemble  his  friends  be  to  defend  it  against  violence ;  but  only  for 
bis  family,  ii,  ch.  65,  a.  II.  7. 

CASUAL  EJECTOR,  see  B^ectmmt,  vi.  ch.  178,  a.  14  &c. 

CASUALTT,  see  Crime,  also  Chawx,  r,  cb.  139,  a.  3.  Acd< 
dents  and  arrs  of  God.     See  Rent, 

CASU  CONSIMILI.  A  writ  of  entry  where  tenant  by  die 
curtesy,  or  for  life,  aliens  in  fee,  or  tail,  or  for  aootber's  life,  iv,  ch* 
139,  a   I.  8  ;  iv,  cb.  130.  a.  3  37. 

CASU  PROVISO.  Writ  of  entry  where  tenant  in  dower  aliens 
tB  above  ;  and  lies  for  him  in  reversion  in  fee  8u.  See  Dower,  ir, 
cb.  130,  a  4. 

CATTLE,  see  Replevin  and  Damage  Feaaant.  If  my  servant 
keeps  tbem  negligently,  case  lies,  iii,  cb.  73,  a.  1.  Going  at  lai^^ 
bow  impoui'ded,  v,  ch.  148,  a.  11.7. 

IV,  cb.  104,  a.  4.  8,  my  cattle  on  land  do  not  keep  my  pot- 
•ession. 

CATHOLICS.  Staltites  in  England  against  superstitious  dona- 
tions, seem  to  be  against  Catholic  dooationa  only, iv,  ch.  114,  a.  IS; 
cases.     Adopted  in  pan  here. 

CAVALRY,  see  AGlUia. 

Toi-vin.  13 
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CAVEAT,  Tu,  cb.  333,  s.  15.  3.    Id  Kratueky  either  pu^  m- 

ten  it,  vii,  ch.  223,  a.  8  22. 

CAVEAT  EMPTOB,  bd  ancient  lanr  max!]!),  iv,  ch.  115,  a.  3, 
8.  Error  lies  od  a  ^veat,  vii,  cb.  223,  a.  15.  3;  i,  cb.  32,  a.  13. 
SI ;  iii,  «h.  96,  a.  4.  5.     Oaly  real  estate,  ir,  cli.  117,  a.  32. 

CAUSES  OF  ACTION,  release  of,  v,  cb.  167.    See  ReUam. 

CAUTION,  see  Admiruhy. 

CEPl  CORPUS,  see  &«yw,  ii,  cb.  65 ;  and  Hofiew  Cor- 
pui  Stc. 

CEPIT  IN  ALIO  LOCO,  we  ijep/wtn,  v,  ch.  171,  a.  9. 

CERTIORARI,  r,  ch.  137,caaeau  whicb  cerfwranis  coonect- 
ed  with  tbe  writ  of  error. 

V,  cb.  138,  a.  1.  General  Principla.  lu  twoAJd  office  :  io  ooe 
it  merely  accompanies  tbe  writ  of  error ;  see  Error-  In  the  other 
it  isaues  where  error  does  not  lie,  1 ;  that  is,  nben  tbe  proceedings 
ere  DOt  according  to  the  course  of  tbe  oomEooo  law ;  and  in  this  is 
the  ground  of  the  proceedings,  I.  First  hrings  up  tbe  record,  1. 
Certioran  is  not  of  right,  3.  If  unadvisedly  issued  may  be  super- 
seded, 3.  Special  ground  must  be  stated  for  one,  4.  To  what 
court,  5,  €.  How  to  remove  indictments,  7.  This,  and  not  error, 
lies  OD  our  fish  acts,  highvray  acis,  militia  acts,  and  act  as  to  bastards, 
8,  9,  10.  No  costs  where  error  in  law,  9.  The  State  may  demand 
this  writ;  must  be  granted  in  open  rourt,  11,  Where  DOt  diacre- 
tionary,  IS.     Lies  to  aSrm  a  judgment,  13. 

V,  ch.  138,  a.  S.  fVhere  certiorari  lies  or  no/,  1.  I^ea  in  any 
stage  of  the  cause,  I.  Where  error  or  cerftarari  tbe  principle,  1. 
I^es  to  remove  the  sherifi''9  private  inquUitions,  2.  To  all  inferior 
courts,  2,  To  the  college  of  physicians  ;  to  private  persons  charged 
to  repair  a  bridge,  3.  At  discretion  as  to  a  justice's 'doings,  4.  Liesfor 
tbe  State  as  to  nusances  in  ways,  5.  Wben  to  issue,  9.  Generally 
Done  if  an  appeal  lies,  7. 

V,  cb.  138,  a.  3.  Essential  parts  of  writs  of  error,  of  certiorari, 
•od  alia*  certiorari,  1.  First  step  is  a  motion  for  it,  where  error  is 
a  tvpenedeoM,  1.  Motion  for  leave  to  sub  a  writ  of  error  in  the 
Federal  conn,  3,  3.  Proceedings  and  form,  id.  jJUat  certiorari, 
4-  Forms,  4.  Pit.  may  sue  out  a  writ  of  error  as  any  other,  5. 
Old  Sessions*  records,  where  found,  6.  Record  below  to  be  exam- 
ined before  certiorari  goes,  7.  No  costs  on  affirmance  on  certiorari^ 
8  J  of  course,  9.  What  is  removed  by  certiorari,  10.  Esecuttoa 
laegun  before  cerftorari  issued,  II. 

V,  ch.  138,  a.  4.  Proceeding!  in  certiorari  j  several  rules  and 
vases,  1  to  ]  1 . 

V,  cb.  138,  a.  fi.     Procedendo  in  several  cases  of  eertiorari. 

V,  ch.  136,  a.  6.  Some  few  pointt  in  error  and  certiorari  eo*- 
tidered  and  examined  under  six  heads;  «.  7,  Id  Virginia. 

II.  cb.  60,  a.  3.  Issues  oo  our  sUtute  u  lo  baBlwdi ;  CfODiaoaf 
VMltb  «.  Cole,  0. 
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TV,  cb.  133,  a.  0.  IB,  oae  issued  id  forcible  entry  to  two  justice! 
of  the  peace. 

CE^AINTT, T, cfa.  154,s  19.  IscertBinenoughifadedsration 
be  so  to  a  comnoon  intent.  Three  kinds  of  cenainty  :  true  rule  is,  lo  a 
coDimoD  intent  in  all  cases,  except  in  estoppels  ;  in  tbese,  to  eveqr 
intent,  v,  ch.  1T4,  s.  34,  36.  Is  certain  enough  when  a  verdict  can 
m^e  it  so,  9.  35  ;  or  made  so  by  any  part  of  the  pleas,  a.  34  to  37. 
Id  an  iudirtment,  vii,  cb.  318,  a.  7.  7.  Being  nitveyors  &o. 
See  Being.     In  a  special  plea,  vr,  ch.  180,  a.  6.  3. 

CERTIFICATES,  see  Army  Conmuiioner$.  Of  insolvency, 
pnm&facU  evidence,  iii,  ch.  83,  a.  I.  5  ;  iii,  cb.  82,  a.  3.  Cerft- 
JicaU,  tBhat, — of  copies,  see  Copies  Certijied.  Of  a/ac/,  as  of  a 
deed  registered,  1.  See  Several  Probate  CertificaUM,  iii,  cb.  90, 
a.  6 ;  aod  iii,  cb.  62,  a.  3.  2.  Justice's  certiBcaie  who  takes  a  de- 
position, 3.  or  army  accounts,  4.  Of  insolvency,  5.  Militia 
certificate,  6.  Pauper  certificate,  7,  6.  Parish  certificate,  9.  Af 
to  debts  by  the  Province  law,  10.  Of  marriage,  bow  concluure, 
11.  Of  secretary  at  war  as  to  a  sergeant's  situation,  bow  evidence, 
13-  See  Copies  and  Coptet  Certified.  No  evidence  when  not  a 
pan  of  die  officer's  duty  to  make  them,  iii,  ch.  84,  a.  3.  3,  Fair- 
field's case.  Trials  by  certificates,  vi,  cb.  183,  a.  5.  3;  bow  aod 
in  what  cases. 

CERTUM  EST  AD  CERTUM  REDDI  POTEST.  What  ii 
BO ;  a  lease  for  as  many  years  as  J.  S.  shall  name  is  good,  88  it  majr 
be  reduced  to  a  certainty.  What  so  as  to  a  devisee,  iv,  cb.  137,  a> 
14.  33.     See  this  maxim  in  many  places. 

CESSAT  EXECUTIO,  see  Executions,  v,  ch.  136. 

CESSAVIT.  An  old  writ  the  lord  had  when  his  tenant,  in  cer- 
tain cases,  neglected  his  feudal  du^es  for  ibcee  years.  Never 
adopted  in  the  United  Stares. 

CESTUI  QUE  TRUST.  His  declaration  a  bond  is  paid,  dis- 
charges it,  iii,  ch.  86,  a.  4.  35.  lll,ch.  87,  a.  3.  19,  bis  depositioa 
it  b  not  paid,  rejected. 

V,  ch.  144,  a.  7.  3,  same.  V,  ch.  144,  a.  8.  5,  a  bond  to  A  M 
the  use  of  B,  is  good  to  B,  in  equity,  and  be  may  release  it.  V, 
ch.  144,  a.  8.  6,  such  bond  is  noi  discharged  if  the  obligor  marry 
tbe  cestvi  que  trust,  where  to  pay  after  bis  death. 

IV,  ch  137,  a.  8.  7;  a.  14.  12,  13,  14,  &c.  fVho  may  be  cesttU 
gue  trusu9  Any  who  can  be  ascertained,  as  poor  men  and  poor 
women:  so  poor  cfatlHren;  so  aged  poor  persons  and  orphan  deserted 
children.  Several  other  cases,  and  rigliis  of  cestui  que  tmsis.  Od« 
in  possession  of  a  lead  mine,  must  bring  trespass,  ii,  cb.  68,  a.  3.  6. 

IV,  ch.  136,  a.  3.  One  for  lifa  makes  a  feoffment,  he  forfeits 
not  his  estate,  nor  destroys  a  contingent  remainder  Sec.  3. 

IV,  cb.  125,  a.  4.  How  school  districts  could  not  be  cestui  qu» 
tnsfs,  19.  Qu«re,if  the  trustee  can  recover  lands  from  the  eetttU 
jne  tntttt,  ir,  cb.  114,  a.   13.  10;    a.   16,  and  if  tbey  can. 


.y  Google 


400  INDEX. 

at  1«w  recoTer  the  rents  and  profits  in  an  ao  action  against  tbe  tnu' 
tea,  id.     See  Tmttt. 

V.  ch.  136,  a.  i9.  I.  A  buys  land  wilh  B's  mooey,  and  takes 
the  deed  to  A,  A  is  trustee  to  B,  and  B's  estate  may  be  seized  oa 
execution,  in  New  York. 

IV,  ch.  134,  a.  2.  18;  17,  ch.  114,  a.  17.4-  Powers  and  inte- 
rests of  cettui  que  tnutt^  iv,  ch.  114,  a.  16.  1 ;  a.  17,  cases,  espe- 
cially 4. 

CESTUI  QUE  USE,  see  Uiet  and  TnuU ;  cases,  iv,  ch.  1 14. 
His  rights,  powers,  and  ioterests,  &c.  iv,  ch.  115,  a.  1.  He  ma/ 
take  advantage  of  a  warranty,  17. 

IV,  ch.  124,  a.  5.  1.  Where  he  can  rebut,  but  cbddoI  rouch 
being  in  the  pott,  and  not  in  tbe  per,  1.  His  rights,  powers,  and  in- 
terests, in  many  cases,  iv,  ch.  114,  as  to  uses  and  trusts.  Tendw 
to,  is  good,  V,  ch.  170.  a.  S.  2. 

CESTUI  QUE  VIE,  see  Utei  and  Tnut$,  it,  ch.  114,  hia 
rights,  powers,  and  interests. 

CHALLENGES,  vi,  ch.  193,  a.  37,  how,  and  when  made; 
when  jurors  arc  called  to  the  array ;  to  the  polls  of  four  kinds  ;  how 
many  may  be  challenged  in  treason  ;  how  many  in  felony. 

Vi,  cb.  183,  a.  5.  Challenge  of  a  juror  f  bow  the  coounonlair 
right  is  restrained,  5.     What  is  cause  of,  5.     What  notice. 

VII,  ch.  321,  a.  4.  Challenge  and  trial;  on  different  grounds  in 
different  States  ;  when,  and  how  jurors  are  challenged  in  criminal 
cases,  2.  Peremptorily,  and  for  cause,  Massachusetts  ueason  act 
of  1777,  allows  'peremptory  challenge  to  20 ;  act  of  Congress, 
April  30,1790,  thirty-Gve  in  treasoa,  and  twenty  in  other  capital 
cases,  3.  Of  twenty  by  tlie  common  law ,:  of  more,  bow  disallow- 
ed, 4.  No  peremptory  challenge  when  the  deft  pleads  collateral 
matter  only,  S.  May  bare  this  challenge  afler  challenge  for  cause, 
6}  and  how,  6. 

VII,  ch.  221,  a.  6.  Chaltengetfor  cauie,  1.  1st,  To  the  array; 
3.  To  the  polls;  cases,  1  ;  causes,  1.  Government  has  this,  1* 
Where  a  jury  de  medtetate  lingute,  2.  None  such  in  this  and  seve- 
ral States,  2.  Colony  law  of  ]641  allowed  this  challenge,  and  how, 
3.  Court  directs  it  shall  be  tried,  4.  What  is  to  the  array  or  whole 
jury,  4. 

Vn,  ch.  331,  a.  6.  Challenget  to  the  polU,  b  to  each  juror,  and 
when  called,  and  before  sworn,  1.  Are  numerous,  but  on  three 
principles:  I.  For  defect,  as  an  alien  ;  not  of  the  proper  age;  not 
having  the  legal  estate  or  residence  :  3.  For  bias  or  partiality  in 
various  ways :  3.  For  crimes  Sic.  On  tbesp  grounds,  rules  and 
cases,  1  to  13. 

VII,  cb.  222,  a.  17,  grounds  taketi  and  stated  in  Chase's  im- 
pescbment  in  regard  to  challenges  in  treason  &u:. 

CHALLENGE  TO  FJGHT,  vi,  ch.  302,  a.  6,  the  ofienoe,and 
Itow  punished. 
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VH,  cb.  219,  s.  3.  4.  One  sends  a  cbaDenge  to  A,  do  iDforma- 
IJOD  if  A  challenged  firaL 

CHAMPERTY  AND  MAINTENANCE,  »i,  ch  203,  a.  9. 
CAon^Krfy,  tehat, — campi  partido,  a  species  of  maintenance,  1. 
What,  faj  aevonl  ancieat  statutes  cited,  and  how  punished,  1.  How  a 
Very  odious  offence,  3 ;  and  at  common  law,  3.    What  is  not ;  cases, 

3.  No  statute  of  the  United  Slates,  or  of  a  State,  on  the  subject, 

4.  Is  here  at  commoo  law,  4.  New  York  statute  on  ibis  subject.  5. 
b  champerty  knowingly  to  buy  land  of  A  when  another  claims  it  by 
deed,  5-  Not  to  buy  land  in  suit,  if  no  intention  to  buy  a  pretended 
title,  6.  Nor,  it  seems,  if  done  by  the  bonA  fide  advice  of  counsel,  6. 

VI,  ch.  203,  B.  10.  Maintenance:  is  an  officious  intermeddling  in 
«  suit,  by  assisting  either  party  8ic.  1.  What  is  not :  cases,  1.  Pun- 
ishment for  both,  fine  and  imprisonment,  at  common  law,  1.  Lord 
Coke's  view  of  maintenance  and  champerty  3  ;  against  them,  West* 
1, 28 ;  33  Ed.  I.  st.  2 ;  other  ancient  statutes,  3,  4. 

CHANCE-MEDLEY,  vii.ch.  216,  see  Homidda,  Miiadvenr- 
iuret,  Se  Dtfendendo,  fyc. 

CHANCE,  crimes  by,  vii,  ch.  212;  vii,  cb.  215.  If  one  ba 
doiug  a  lawful  act,  and  by  chance  death  ensues,  there  is  no  crime  } 
hut  if  an  unlawful  act,  otherwise  ;  cases. 

CHANCELLOR,  was  a  secretary  in  the  Roman  goT%maieot, 
with  some  judicial  power.     See  Chancery. 

CHANCERY,  vi,  ch.  193,  a.  21,  a.  22,  kc.  See  Equity.  Tb» 
chancery  power  passed  from  the  Roman  government  to  the  church; 
and  almost  every  Gothic  state  in  the  West,  preserved  its  chancellor, 
witfa  difierent  powers.  In  the  English  cliancery  there  is  an  ordina- 
ry tribunal, — a  court  of  common  law  ;  also  an  artraordinary  one, — 
a  court  of  equity  ;  this  last  only  is  adopted  in  the  United  States,  end  it 
new  in  modero  governments  ;  that  is,  the  division  of  law  and  equity 
in  different  courts,  is  new.  But  law  and  equity,  as  distinct  things, 
were  weH  known  in  the  Roman  government,  but  in  the  same  court 
as  the  United  States  courts.  Has  been  said,  a  liberal  use  of  the 
uetion  on  the  case,  might  have  answered  all  the  purposes  of  a  court 
of  equity,  except  those  of  obtaining  a  disclosure  or  discovery  by 
tbe  deft's.  oath. 

VII,  ch.  323,  a.  11.  36.  State  Chancery  Court,  its  power  as  to 
deeds  of  lands  in  another  State,  36.  As  to  the  rule  in  pari  de- 
licto, VII,  ch.  326,  a.  18-  5. 

On  3  W.  the  writ  of  nd>pantt  was  devised,  returnable  in  chancery 
only  to  make  tbe  feoffee  to  met  accountable  to  eeirui  que  me,  wbicb 
by  fiction  has  been  extended  to  many  other  matters.     See  EqvUy. 

IV,  cb.  112,  a.  5.  2,  Vaughan  v.  Copely.  Proceedings  in  a  suit 
in  equity,  between  a  citizen  nf  the  United  States  and  a  citizen  of 
London,  and  his  agents  here,  on  bis  agreement  in  letters  to  convey 
landa.  How  the  contractee's  intentions  must  be  known  to  contractor 
to  correct  a  mistake  in  a  policy,  Ij,  ch,  40,  a.  38.  13. 
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IV,  cb.  122,  B.S.fr,  21.  Coclracta  rescinded  HI.  madflhy  miMake. 

V,  ch.  148,  a.  13.  Penalties,  how  viewed  ii>  chancery  and  equity. 
IV,  ch  <04,  a.2&c.  Relief  in,  agaisst  peaalties,  s.  3S.  Evidenc* 
io,  iii  ch.  87.  a.  4.  1  to  23. 

CHANGING  THE  VENUE,  principles  and  cases,  t,c».  175, 
a.  6.  44  to  48,  and  references. 

CHARACTER,  iii,  eh.  80,  a.  I.  19,  30.  When  a  gflBeriF 
character  is  in  issue,  particular  facts  may  be  proved. 

Character  of  a  witness  impeached,  other  witnesses  may  b» 
called  to  support  it;  Fail  field's  case,  iii,  cb.  84,  a.  1.  &.  <X  » 
crtmiDal  considered,  no  one  can  come  in  question,  unless  put  m 
issue  by  the  proceeding  itself,  iii,  cb.  84,  a.  I.  3.  If  a  general 
character  for  truth  come  in  question  eoUateraUy,  then  particular 
facts  cannot  be  proved,  iii,  ch.  84,  a.  I.  4,  5.  Only  in  bamtiy, 
in  criminal  cases  can  the  deft's.  character  be  examiDed,  iii,  ch.  84, 
a.  1 .  6.  In  an  action  for  critn.  con.,  ibe  wife's  general  cbaracler 
is  pot  in  issue,  iii,  cb.  80,  a.  1.  20  ;  and  iii,  cb.  84,  a.  1.  7. 

Ill,  ch.  84,  a.  1.  What  does  or  does  not  put  the  general  charac- 
ter directly  in  issue,  so  as  Io  prove  particular  Acts,  will  be  seen  in 
oases  staled,  7,  8,  Sic.  Hardy  was  indicted  for  murder,  and  gen- 
eral evidence  allowed  for  and  against  bis  general  character,  11. 
Case  of  seduction,  no  evidence  of  general  bad  character  admitted 
after  promise  of  marriage,  and  before  breach  of  it,  1 2. 

Ill,  ch.  84,  a.  2.  At  to  aitnesta.  Ph.  calls  one,  but  does  not 
use  hitn,  and  the  del)  does,  the  pit.  may  impeach  bis  character  for 
truih,  I.  Is  the  witness  of  him  who  uses  him,  1.  In  every  case 
the  moral  character  of  one  is  to  be  considered,  though  only  want  of 
onderstanding,  or  a  conviction  of  the  crimen  falti,  excludes  bim,  3. 
Only  general  character  for  truth  can  come  in  quesdon,  and  only 
general  evidence  can  be  given,  2.  But  his  declaratioM  and  contra- 
dictions may  be  proved  to  impeach  bim,  2.  Deft,  by  several  wit- 
nesses impeached  A's  character,  called  by  the  Stale.  It  was  allowed 
to  call  others  to  prove  it  good,  and  to  shew  town  certificates  &c.  t* 
prove  he  had  been  often  elected  a  town  officer,  3.  The  owner  of 
a  note  is  a  witness  to  prove  it  lorn,  4.  One  injured  by  periiiry  it 
one,  &,  6.  How  prostitution  may  affect  credibility,  8,  9.  Den.  tatcy 
give  in  evidence  bis  good  character  in  certain  cases,  9.  (tee  in- 
jured by  forgery  is  a  witness,  7. 

CHARCOAL,  see  fVeigktt  and  Meanira,  vii,  ch.  2J1,  a.  13. 

CHARITY,  what  is  a  good  devise  to,  iv,  cb-  127,  a.  14.  13  kc. 
and  see  Cestui  qve  Ute- 

CHARITABLE  USES.  Members  of  charitable  eorporationa 
where  witnesses,  iii,  cb.  90,  a.  4.  See  Corporators,  and  By-Laai 
and  Corporationt,  t,  ch.  22,  and  v,  ch.  143,  a.  5. 

43  of  Eliz  as  to  donations,  is  in  substance  adopted  here,  iv,  ch. 
104,  a  1.  10.  See  Partonagn;  and  iv,  cb.  114,  a-  12.  To  as 
association  not  incorporated,  not  valid,  vii,  cb.  235,  a.  9>  9;  ir,  ch. 
15,  a.  4.  1 ;  iv,  ch.  127,  a.  10.  14. 
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CHARTER,  is  proper);  i  deed  of  feoffioMt  i  fiuittm,  i  dtU 
of  any  kind.    See  Dud. 

CHARTER,  delentwn  of,  See  Deatrntitm,  iv,  cb.  134,  ».  7.  3( 
md  in  dower,  iv,  c^  130,  a.  4-  14. 

CHARTER-PARTY,  iji,  ch.  103,  a.  1.  Gtmeral  prindpUt,  1. 
Tba  nature  of  the  iDstrumenl,  1.  How  construed,  3.  Being  e»- 
presa,  must  be  actually  performed,  Sbubrick  t,  Solmond,  3,  4.  As 
to  carry  goods  to  a  port,  storms  are  no  excuse,  4.  If  an  embargo 
obstruct  the  execution  of  one,  another  may  be  entered  isto,  4 

III,  cb.  103,  a.  2.  Who  it  a  party  *o  as  to  Imw  eotmant.  U 
isdeoted,  but  doI  infer  partei,  it  may  contain  a  covenant  on  vhich 
a  rtraager  may,  1.  (See  Cenreyance,  iv,  cb.  109,  a.  3.)  A  leases 
to  B  for  tea  years,  remainder  to  C  fi»  twenty  years,  C  may  recover 
bis  tenn,  thougb  the  deed  be  between  A  and  B  only,  2.  If  m 
person  be  named  in  tbe  body  of  the  deed,  and  A  ago  and  seal,  h» 
may  be  sued  ;  not  if  B  was  named  in  it  as  a  contractor,  3,  4.  If  a 
deed  be  ietween  A  and  S,  and  C  be  named  in  it,  and  seal  it,  yet 
.  he  is  no  party  to  it,  3.  ^Uter,  a  deed  poll,  4,  6.  A,  B,  and  G, 
named  obligors  in  a  bond,  tbey,  and  also  D  and  £  signed  and  seal> 
ed  ;  D  and  E  were  no  party,  5.  A  eiecuted  a  bond  as  the  joint 
and  several  bond  of  himself  and  B,  and  signed  A  and  B,  but  bad 
no  power  from  B,  B  no  party ;  »ole  and  vaUd  bond  of  A,  6. 

Ill,  cb.  103,  a.  3.  Sevtral  English  etuei.  1.  A  condition  pr^- 
eedait,  must  be  strictly  performed,  2  But  where  tbe  surrey  of  a 
dap  is  not  a  oonditioo  precedent,  3.  Express  covenants  bind  acci- 
dents notwithstanding,  10.  Tbe  grounds  of  damages  are  defect! 
in  the  ship,  and  faults  in  the  roaster  and  crew,  not  storms  kc.,  &, 
Covenant,  so  much  a  ton  ;  no  freight  for  part  of  a  ton,  6.  Pirates 
are  perils  of  tbe  sea,  7.  Provided  for,  includes  repairs  he. ;  but 
the  words,  naHned,  victualled,  and  tackled,  do  not,  8.  Embai^ 
suspends,  but  does  not  dissolve  the  charter-party,  9.  What  is  a 
condition  precedent,  11.     Deed,  inter  parte»,  12. 

ill,  cb.  103,  a.  4.  Several  American  catet,  I.  Declaration  oa 
a  charter-party,  1.  Several  matters  of  variance  shewn  in  abate- 
ment, 1.  Action  on  the  covenant,  1.  Is  surplusage  to  recite  tbe 
penally,  1.  What  mutual  covenants,  1.  A  owns  half  of  a  vessel, 
charters  the  other  balf,  he  may  insure  tbe  wbole,  3.  One  hires  a 
quarter  of  a  vessel  which  is  cast  away;  various  points  decided,  4. 
The  charterer's  flour  is  relanded  because  the  owner's  ship  is  at- 
tached, and  sold  at  a  lost,  owner  not  liable,  Joyce  v.  Sims,  5,  6. 
How  the  amount  of  hire  is  computed,  7.  Some  partners  csnpot, 
by  deed,  bind  others,  7.  How  tbe  hirer  must  repair  abroad  jnthe 
£rst  instance,  7.  Must  victual  and  man  ;  other  points,  9.  What 
art  of  the  hire  is  due,  9.  Mariner  has  bis  hire  if  seized  for  (he 
iiirer's  fault,  10.  Plea,  property  in  a  stranger,  II.  Freighter  has 
bis  optioB  of  ports,  12.  Vessel  and  cargo  bought  inby  the  salvagers, 
dpea  Jtol  taia  ^r  irsighli  J  3.  Exception  be.  in  a  deed  is  coosuued 
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•gunst  bim  makiDg  it,  14.  Goods  brought  btck  by  neKloct  of  tli0 
coDsigDee,  freight  is  due,  15.  Case  in  chancery,  17.  How  by  the 
Bmrine  law,  the  contract  is  divisible,  16  Where  the  whole  hire  is 
paid,  though  the  vessel  be  long  detained  by  capture,  I9, 

CHARTS.  See  Copg-Righti,  ii,  ch.  61,  a.  2.  Property  ia 
them  Sec 

CHASirrV,  when  one  may  kill  ia  defence  of  it.  See  Hmn- 
dda. 

CHATTELS  are  moveable  goods ;  also  real,  as  terms  for  years : 
real,  stand  in  oppo^tioD  to  fief  or  freehold,  iv,  cb.  133,  a.  1.  2. 

IV,  ch.  125,  a.  1.4.  What  a  chattel,  or  a  freehold  and  inherit- 
ance. Chattel  real,  baa  one  quality  of  real  eautes,  as  itmm^ity, 
but  wants  the  other,  as  uncertain  durati»H,  iv,  133.  A  term  may 
be  so  many  years,  or  till  such  a  sum  he  raised  ttc.,  iv,  ch.  133. 
See  Uit  and  Occupafwn,  ii,  cb.  56 ;  and  Dtbi  for  Rent,  v, 
th.  151. 

IV,  cb.  133,  a.  1.  6ener<U  principle.  As  to  estates  for  yean, 
at  will,  sufferance,  and  other  chattel  interests,  1.  All  less  than  free> 
bold,  1-  Mere  chattels,  or  goods  real  or  personal,  S.  Chattels 
pertonal,  may  be  carried  with  the  owner  wherever  he  goes,  2. 
Timber  growing  is  a  chattel,  and  may  be  sold  by  parol,  3,  But 
trees  granted  to  A  and  bis  heirs,  are  an  inheriunce,  3,  Corn  stand- 
ing is  a  chattel,  4.  How  the  executor  has  trespass.  See  En^k- 
mentt.  But  grass  growing  is  part  of  the  freehold,  and  no  cbattel,  4. 
He  who  uses  a  thing  must  repair  it,  5.  And  a  new  house  erected, 
be.,  6.  All  emblements  are  cbatub,  iv,  ch,  133,  a.  2.  6 ;  and  see 
EmblemenU. 

IV,  ch.  133,  a.  3,  Bient,  or  goodt  and  chattels,  include  all  pro* 
peny  but  freeholds  and  inheritances,  in  a  large  sense,  1.  Not  rights 
and  credits  in  a  restricted  sense,  I.  Include  all  leases  lor  years,  I. 
Slaves,  wardships  by  tenure,  fowls  tame,  fish  in  trunks,  trees  sold» 
or  severed,  1.  So  inheritances  in  British  plantations,  1.  So  s 
mere  personal  annuity,  2.  Some  chattels,  as  fixtures,  go  to  heirs, 
3.  Chose  in  action  is  personal  estate,  3.  What  a  grant  of  all  one's 
goods  and  chattels  includes,  6.  When  delivery  necessary  to  pass 
them,  6.  When  a  sale  of  them  is  rescinded,  7,  8.  Right  of,  not 
Tested  in  tortious  takers,  9.  JSTidliet  in  bonis  fera  natura,  10. 
See  Fertt  JVatura,    Include  personal  actions,  1 1 . 

IV,  ch'  133,  a.  4.  Chattel  interests  by  several.  As  parcenen^ 
joint  tenants,  baron  and  feme,  &ic. ;  grounds  and  cases,  1  to  15. 
TV,  ch.  130,  a.  6.  ]  to  21.  Remainder  in,  on  an  estate  for  life  in 
sundry  cases,  where  good  or  not.  See  PossMUty  and  Contingent 
Interests;  and  Goods,  Life  Estate,  fyc.  in. 

CHANCE  MEDLEY.  See  Chance  and  Crime,  vii,  ch.  212; 
vii,  Gh.215. 

CHEATING,  vi,  ch.  203,  a.  1.  Is  an  offence  at  common  law, 
«8  well  as  by  statutes,  1.    What  cbeatings  are  indictable  be.  «» 
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Amwicin  statutes,  3.  Generally  punished  at  common  Uw  in  Fed- 
eral disOicta,  and  in  each  State,  2.  But  by  some  State  staiuies,  as 
bjr  Massarbusetts  act  agBioflt  gross  frauds  and  cbeais  ;  Massachu- 
setts act  of  February  16,  im6,  sgaiust  persons  obuin in g  money  Sec. 
by  false  pretences,  4.     Act  considered,  4. 

VI,  cb.  303,  a.  3.  IVhat  it  an  indiett^le  cheat  or  fraud  at  eomr 
noff  law,  case  ofYoung  %l  al.  for  getting  money  hy  falte  pretencu  i 
good  rules  and  principles  laid  down, — Britisb  statutes.  Tbis  case 
was  00  30  of  Geo.  11.  c.  24,  worded  like  our  act  of  February  16, 
1816. 

VI,  ch.  SOS,  R.  3.  ^  naked  lie  u  not  indictable  at  common  lato;^ 
sereral  English  cases,  bb  Rex  v.  Wbeatly,  for  deceitfully  selling 
nxteen  gallons  of  malt  liquors  for  eighteen  gallons.  Verdict  guilty* 
Judgment  arrested  ;  a  mere  lie.     Other  cases,  1  to  IS. 

VI,  cb.  303,  a.  4.  Ameriean  eatu.  Several  cases,  1  to  6.  In 
dtem  the  difierence  taken  between ybinmeaniret ;  ^]ao  falte  tokem, 
and  a  mere  lie.  Not  if  an  officer  receive  a  creditor's  whole  debt  on 
execution,  and  by  a  mere  lie  induce  him  to  take  a  part  in  full,  vi» 
ch.203. 

VI,  ch.  303,  a.  5.  Fravde  in  carting  aaayihip$; — several  cases, 
1  to  6.  Act  of  Congress,  March  36,  1804;  Massachusetu  act, 
March  6,  1803. 

VI,  ch.  303,  a.  6.  Deceits  and  frauds  in  particular  trade'  v>A 
"iranehet  of  trades  and  eoMmerce  ,*~numerous  statutes  on  the  sub- 
ject ;  and  several  cases,  1  to  7,  Cheating  by  mere  lying,  ouly  a 
tinl  action  lies,  ii,  cb.  62,  a.  3.  6. 

VI,  cb.  303,  a.  7.  Late  decisions  as  to  false  pretences ; — gen- 
ial principles,  3,  4,  5. 

CHECK  TO  BEARER,  when  payable,  is  an  inland  bill,  ii,  cb. 
fO,  8.  16.  Is  evidence  on  the  money  counts  ; — several  matters  as 
to,  s.  16,     When  payment,  i,  cb.  20,  a.  19.  4. 

CHEMIN.    See  IVavi. 

CHILDREN,  see  Parents  and  Children,  ii,  cb.  51.  Children 
not  heirs,  v,  ch.  125,  a.  5.  3,  17.  Issue,  v,  ch.  125,  a.  4.  10,  26, 
27.  Children,  iv,  126,  a.  I.  4,  6,  6,  7  j  iv,  ch.  127,  b.  2.  11,  23, 
24;  iv,  ch.  138,  a.  5.  I  ;  and  iv,  ch.  139,  a.  2.  17.  Children  ille- 
gitimate, ii,  cb.  60.  How  wilne<>ses,  iii,  ch.  98,  s.  6,  10.  Their 
support,  how  provided  for  in  cases,  vii,  cb.  223,  a.  3.  3 ;  iv,  cb. 
126,  a.  2 ;  iv,  cb.  137,  a.  9.  If  named  in  the  will,  cannot  have 
portions  Stc. 

CHIMNEY  PIECES,  when  &xtures  or  not,  iii.  ch.  76,  a.  8.  22. 
As  to  heir  looms.  Sic. 

CHIVALRY.  See  Chtardiam  tfc. ;  and  ii,  ch.  35,  a.  3.   Eng- 

CHOSE  IN  ACTION,  is  a  species  of  property  always  distinct 
from  that  in  possession,  i,  ch.  14.  Assignment,  is  tn  potentta,  rather 
dian  in  ^>e,  a.  U.     1,  ell.  34,  a.  1.  Rests  wholly  on  contract,  1. 

VOL,  Till.  14 
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I,  ch.  24,  a.  2.  Hov  a  thoie  in  action  MmbitaiUiatt]/  bdongi  to  tht 
atiignee ;  and  assignor  recovers  u>  assignee's  use,  I,  Assignable 
in  substance  as  a  bund,  though  not  in  form,  3.  Aa  a  policy  also  4. 
Payable  only  lo  the  assignee  after  notice,  5,  7.  Baron  may- assign 
one  in  his  feme's  riglit,  6.  How  the  bankrupt's  assicnor  sues,  8. 
Courts  of  latv  now  notice  a  trust,  8.  Debtor  may  offset  with  ihe 
assignee  of  a  bnnd,  9,  So  of  a  judgment  and  executioo  aaaigned, 
10.  So  of  a  policy,  11.  Where  a  c^e  tn  aciUm  is  created  by 
deed,  its  destruction  is  the  destruction  of  the  ditty  itself,  12.  As- 
signment of,  not  defeated  bJ^  assignor's  death,  13.  Other  debts,  14, 
15.     Cases  in  e<|uily,  |6. 

I,  ch.  24,  a.  3.  American  auea.  further.  Assignmeot  must  be 
for  a  good  cansideration,  I.  Debt  in  the  probate  office  assigned,  I. 
A  seaman's  future  wages  assignable  by  parol.  2.  Meaning  of  the 
rule,  a  chose  in  action,  is  not  assignable,  3.  How  not  assignable  in 
Vlrgtma,  4.  How  off-set,  5.  How  auett  or  not  in  the  hands  of 
executors  or  administrators,  6. 

1,  cb.  14.  a.  2.  assignee  must  sue  in  the  asffignor's  name :  so  on 
administrator  may  assign,  id.     See  In  TVaiutlu,  Bill  of  Lading. 

]V,  ch.  1 1 1,  a.  4.  9,  can  be  released  but  on  condition  preceaenl. 

V,  cb.  146,  a.  8,  Allen  v.  Holden,  in  effect  assigned  by  a  judgment 
cr?dilnr. 

I,  ch.  34,  a.  4,  bow  far  assignable  or  not  in  its  nature }  as  a  note 
to  order ;  principle  examined,  and  many  cases,  1  to  25.  Wbeu 
payniint.  i,  ch.  24  a.  5.  I,  2, 

CHRISTMAS.  The  keeping  of  it  was  forbidden  by  Massachu- 
setts Colony,  1641.     See  Religion. 

CHRISTIAN  NAME  see  Misnomer,  also  vi,  cb.  164,  a-  8. 
Juror's  christian  name  mistaken  and  amended,  6. 

CHRISTIANITY.     Writing  against  it  is  an  offence  at  common 
•law,  vii,  ch.  319,  a.  2.  19  ;  exceptions,  19.     Lrbels  on,  vi,  ch.  178, 
a.  4  &Lr.  ;  especiallv  a.  8.  17  ;  vii,  ch.  207,  a.  3   4. 
'CHRISTENINGS,  registers  of,  iii,  ch.  81,  a.  5.  17. 

CHRONICLES.  See  Gazettes.  Where  evidence  of  acts  of  the 
government. 

CHURCH-WARDENS,  made  a  corporation.  See  Svcceition, 
iii,  ch.  76.  a.  10.  19  ;  and  Ti,cb.  186,  a.  3.  12. 

CINQUE  PORTS  see  MmiroUi}. 

CIRCUITOUS  ACTIONS,  not  allowed,  i,  cb.  20,  a.  21.  8, 
being  to  no  good  (.urpose. 

IV,  ch.  124,  a.  6,  as  warranties  not  allowed.  Iiaw  abhors  them, 
IT,  ch    111. 

CIRCUIT  COURTS  of  Ihe  United  States,  their  powers  Stc.  vi, 
cb.  187.  a.  3.  7  &r.   See  Cowta. 

CIRCUMSTANCES,  where  change  of,  dissolves  a  contract,  v, 
ch  157,  s.  16.  Words  cotisirued  according  to, — I  license  A  to 
build  a  shop  on  my  land  :  he  is  a  mUUr  ;  be  fiball  not  erect  ijointr't 
shop,  iii,  ch.  101,'a.  b.  6, 
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CITATION,  SM  Deporitiotu  and  Affidavit,  iii,  cb.  87. 

CITiZl'lN,  a  term  in  ibe  Federal  coDsiitution  synonymously  used 
with  inhabiiants.  CilJzenB  of  one  State,  ibeir  equal  privileges  in 
every  State.  See  Alien*.  And  jurisdiction  of  different  States  8cc. 
See  Stceral  Stalet. 

CIVIC  DEGRADATION  in  France,  ri,  eh.  197,  a.  11,  on* 
kind  of  punishment. 

CIVILITER,  where  an  officer's  act  is  legal  deUiter,  though  not 
erimiiialiter.  v,  ch.  144,  a.  16.  7. 

CIVILITER  MORTUUS,  or  civil  dealb  ;  caie  of  one,  iv,  cb. 
127.  a.  14.  4.  Wife  may  devise  kc.  where  her  husband  is  banish- 
ed for  life,  4 :  so  where  he  is  imprisoned  for  life  kc.  is  dviliter 
Morluiu.  4. 

IV,  ch.  130,  a.  4,  75.  Is  a  wife  of  one  entitled  to  dower?  And 
what  is  the  effect  of  bis  imprisonment  for  life  f   See  Pardon. 

V,  ch.  176,  a.  4.  Decided  in  New  York,  confinement  to  lh« 
Slate  prison  for  life,  is  a  civil  death,  11.  So  is  to  be  banished  for 
life  by  law,  or  to  become  a  monk  in  a  monastery  for  life,  professed, 
then  said  the  next  heir  has  the  estate,  i,  ch.  3,  a.  3. 

IV.  ch.  133,  a,  5.     How  it  affects  a  descent  to  toQ  entry,  14. 

Vn,  ch.  221,  a.  16.  Not  tbe  eSect  of  confiscation  in  the  Amer- 
ican revolu^on  &c  6. 

IV.  cb.  131,  a.  4.  1,  cases  of  conspirators  in  the  American  revo- 
lution. 

CIVIL  ACTIONS.  An  aliachment  for  not  performing  an  award 
is  io  die  nnture  of  a  civil  action,  or  execution,  and  thereon  one  can- 
not be  arrested  on  Sunday ;  and  so  for  not  paying  costs.  See 
Award  and  Sunday. 

ID,cb.  7S,  a.  6.  Actions  against  officers  for  statute  penalties,  are 
civH  actions,  15. 

Ill,  ch.  87,  a.  2.  So  for  penalties  for  bribery  ;  Wilson  v.  Ras- 
tal.  13 ;  and  cases,  v,  cb.  148.  VI,  cb.  186,  a.  12.  7,  informatbns 
fto  vmTranta,  are  civil  proceedings :  so  a  new  trial  granted,  vi,  cb. 
183,  a.  7.  4. 

VU;  cb.  220,  a.  4,  process  of  contempt,  tbe  nature  of. 

CIVIL  LAW,  cnmpntation  by,  iv,  cb.  126,  a.  1.  6.  To  find  tbe 
degree  of  kindred  in  our  descent  law  by  it ;  A  Sc  6,  brothers,  are 
in  the  second  degree ;  one  from  A  to  his  father ;  a  second  from  faiia 
toB. 

VI,  ch.  187,  a.  18.  What  is  nnU  law  or  namitipal,  5S  ;  vi,  cb. 
186,  a.  6.     Amiralty  fee.  proceeds  by,  vi,  ch.  187,  a.  1.  5,  6. 

CIVIL  SUBJECTION ;  as  of  tbe  wife  to  tbe  husband,  vi,  cb. 
197,  a.  6.     How  an  excuse  in  criminal  cases,  9. 
,  CIVIL  MAGISTRATE,  ^w  Juttice,  O^^,  Sheriff,  Juage,Sfe. 

CLAMS  originally  belonged  to  the  king,  ii,  ch.  68,  a.  3.  14. 

CLAIMS  to  lands  be.  if  ancient  may  be  proved  as  well  as  pos- 
Mfrieit,  where  made  verbally,  or  by  filing  claims ;  and  in  action* 
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ancestral,  at  well  as  writs  of  right.  See  Endenee,  and  Whilitmore 
V.  Averal ;  and  iii,  ch.  94,  a.  3. 3.  Oit  libels  filed,  vii,  cb.  334, 
a.  12.     Claim  within  view,  iv,  ch.  133,  a.  3.  3. 

CLAPBOARDS,  law  regulating,  vii.  cb.  303,  a.  7.  8. 

CLAY,  statute  against  digging  it,  v,  ch.  172,  a.  6.  3. 

CLERGY,  benafit  of,  see  Btnefit  of  Clergy,  vi,  ch.  193,  t.  40. 

CLERGY,  exempted  from  arrests  when  performing  divine  sernce, 
ii,  cb.  66,  a.  4.  4,  Temporal  powers  they  have  in  England,  ours 
hare  not,  ii,  cb.  48,  s.  40.     See  Miniitert  and  Religion. 

CLERKS,  of  coarts  of  various  descriptions.  When,  and  bow 
appointed  Uc.  see  CourU,  vi,  ch.  187.  Haw  ministei-ial  and  liable, 
r,  cb.  173,  a.  6.  8. 

CLERICAL  MISTAKES.  See  Amendmealt,  vi,  ch.  184  ;  vi, 
ch.  185. 

CLIENT.  When  bis  papers  may  be  retained  hy  bis  attomejj 
see  Attorney,  i,  cb.  15- 

CLIPPING  COINS,  or  money,  see  Coint,  vi,  cb.  200,  a.  2  be. 
bow  punished  &«• 

CLOATHS  furnished  a  person,  where  a  gift  in  law.  See  Aeeet- 
tioH,  iii,  ch.  76,  a.  1. 

COALS,  measuring  of,  vi,  ch.  303,  a.  7.  8. 

CODICIL,  ir,  cb.  137,  a.  1,  what,  how  part  of  the  will.  How 
lepublishes  it,  11  and  13.  Deed  annexed  may  serve  as  a  codicil, 
14.  What  is  not  a  codicil,  16.  May  be  writtim  or  nuncupative  ; 
how  after  codicils  republish  wills,  and  make  them  of  the  same  date, 
iv,  cb.  127,  a.  12 ;  cases,  4,  6,  to  9,  11,  12,  13,  16.  As  a  new 
Will,iv,cb.  129,  a.  2.  31. 

COGNATI,  maternal  relations  in  the  civil  law.  See  Betctnt 
and  Xtxt  Akin. 

COGNIZANCE,  plea  of,  in  replevin  ;  cases,  v,  ch,  171,  arts.  7, 
9, 10)  II,  12,  13;  and  vi,  cb.  177,  a.  5.  Cognizance  claimed,  vi, 
ch.  187,  a.  19. 

COGNOVIT  ACTIONEM,  plea  of  judgment  on,  vi,  cb.  194, 
k.  7.  6.     Captionem,  v,  cb.  171,  a.  II. 

COHABITATION  with  a  woman  as  a  wife  is  sufficient  to  charge 
the  man,  in  turuntpnV,  for  necessaries  supplied  her,  i,  ch.  19,  a.  8, 
15  }  ii,  ch.  46,  a.  3.  Cohabitation  had,  is  a  good  consideratioo  of  a 
bond  or  contract,  i,  ch.  l,a.  35.  What  is  evidence  of  Diarriage,u, 
ch.  46,  as  to  marriages ;  and  ii,  cb.  60,  as  to  bastards. 

COHKIRS,  see  Heiri. 

COINS,  vi,  cb.  300,  a.  3,  or  public  currency.  Counterfeiting  or 
debasing  the  coin,  is  a  mixed  ofience,  1.  What  is  the  legal  curren- 
cy, 1.  Hon  counterfeited  iic.  1.  The  coin  and  pubKc  currency, 
is  regulated  by  Congress  and  the  legislatures,  1.  Federal  power  as 
to,  3.  Coin  regulated  as  to  fineness  be.  3 ;  and  weight,  whether 
gold,  silver,  or  copper,  3.  Foreign  coins,  hoi*  current,  4.  Our 
money  of  account.  5.  Offence  of  uttering  false  or  counterfeit  mooey, 
6.    Only  a  nusdemeaiiour  at  common  kw,  6. 


.y  Google 


INDEX.  109 

VI,  ch.  300,  a.  3,  Cf  ddiant^  the  toin  be,  Material  parts  as 
to,  1.  Of  the  act  of  CoDgress  of  April  2,  1792,  1.  As  to  gold 
and  slver  coins ;  and  of  act  of  Congress  of  May  8,  1792,  as  to 
copper  coins,  2  ;  and  of  January  14,  1793,  3.  Defis.  indicted  at 
common  law  for  counterfeiting  bank  biils  of  the  bank  of  the  United 
States,  4.  Judgment,  fine,  imprisonment,  and  pillory,  4.  Massa- 
chusetts act  agaiast  coanterfeiiing  coins,  of  July  4,  1786,  reriaed 
March  15,  1805,  material  parts  thereof,  S,  6,  7,  8  :  so  as  to  bank 
bills,  id. 

Act  of  Congress  of  April  21,  1806,  its  material  parts  as  to  coun- 
terfeiiivg  coins,  4.  State's  or  foreign,  here  current  by  taw,  or  here 
used ;  also  uttering,  9 :  so  as  to  iniponing  counterfeited  coin,  9. 

VI,  cb.  200,  a.  4  Bank  biUi  since  1792;  great  use  of  ihem,  1. 
Act  of  Congress  to  establisb  the  bank  of  the  United  States  of  Feb- 
ruary 25,  1791,  1.  Act  to  punish  counterfeiting  iis  bills,  June  27, 
1798,  much  amended  by  act  of  February  24,  1807 ;  material  parU 
of  it,  2,  Boynton's  case  ;  and  several  cases  of  indictments  for  utter- 
ing counterfeit  bank  bills,  4  to  9.     French  coins,  10. 

COLLATERAL  HEIRS,  on  Massachusetts  law  of  descent  Sec. 
not  beyond  brother's  and  sister's  children,  iv,  ch.  126,  a.  1  &c. ;  ji, 
cb.  43,  a.  1.  1.     IV,  ch-  135,  a.  4.  4.  who  are. 

y,  cb.  144,  a.  10.  CoodilioDs  in  bond  to  do  coUattral  things  as 
to  give  bail  Sic.  another  thing  given  and  accepted,  is  do  perfor- 
mance ;  exceptions,  I4>  To  pay  another's  debts,  i,  ch.  9,  a.  20, 
cases. 

V,  ch.  144,  a.  1 1.  Generally  a  tender  of  a  toUateral  act  to  be 
done  is  performance,  and  discharges  the  duty  ;  several  cases,  1,  3, 
3,  4,  5.     y,  ch.  144.  a.  12.  2,  3  ;  reasons,  4  ;  esses.  6,  7.  &c. 

in,  ch.  84,  a.  2,  Fairfield's  case,  title  to  land  may  he  proved  by 
parol  to  some  purposes,  when  brought  in  collateraUy :  so  an  elec- 
tion to  office  at  a  town  meeting,  3. 

I,  CD.  33.  a.  7,  Where  a  collateral  promise  to  answer  aDOtber'a 
debt  or  default ;  cases,  3  to  13.     See  ATtotker't  Debt. 

I,  ch.  30,  a.  14.  A  collateral  pr  imise  Dot  to  sue  a  note  under 
Dioety  days  payable  in  sixty,  8.     Only  ground  of  a  suit,  id. 

IV,  ch.  119,  a.  2.  9,  covenants  collateral,  how  not  discharged. 

IV.  cb.  129,  a.  1.  3,  a  fee  tail  exc'udes  eollaieral  betrs. 

V,  ch.  170,  a.  3,  r.  35.  Tender  oi  a  collateral  sum  or  thing,  is  a 
olal  bar,  where  no  previous  debt  is  due  Sic.  35,  36,  37,  he. ;  and 

T,cb.  170,  a.  15.  Coi/ofern/ warranty, several  rules  and  esses,  iv, 
ch.  115 ;  vi,  ch.  178,  a.  34.  12.  Power  coUaleral  to  the  estate,  iv, 
d).  1 35,  a.  6.  43. 

COLLECTORS,  their  powera  and  duties  in  collecting  taxes,  see 
JDirtrew,  v,  ch.  136,  a.  16, cases  and  laws  on  this  subject;  deficient 
process  against  them,  id- ;  for  them.  id. ;  may  be  outlawed.  If  one 
be  neglieent  or  misbehave,  case  is  tbe  proper  action,  iii,  ch.  74,  a. 
3.  15.  Of  duties,  their  eommisstons  wheo  divided,  vi,  ch.  196,  a. 
6.26. 


.y  Google 


110  INDEX 

COLLOQUIUM.  When  necessary  or  not  in  dofafnation,  ii,  eh. 
03,  a.  3,  a.  5,  a.  8 ;  and  as  special^  laid  by  the  deft,  in  bis  plea,  id 
Cromwell's  case,  a.  8  31,39. 

COLONY  REVOLTED,  and  declares  itself  independent  and  U 
war  with  the  parent  state,  how  viewed  by  neutrals,  vii.  cb.  310,  a.  7. 6. 

COLONY  AND  PROVINCE  STATUTES,  eked  in  many 
places  as  a  part  of  tbe  laws  of  Massachusetts  od  many  subjects ; 
and  see  i,  ch.  9  ;  i,  ch.  11;  i,  ch.  33  ;  ii,  ch.  35  ;  ii,  ch.  43 ;  ii, 
ch  48;  ii,r.b.  53;  iii.  ch.  74;  iii,cfa.  75  ;  iii,cfa.  76;  iv,  cfa.  108;  ir, 
cb.  136  ;  iv,  ch.  127,  8ic. 

COLONIES,  British,  in  America,  the  king's  rights  in  them  ex- 
amined under  several  beads,  iii,  ch.  76,  a.  7,  as  to  titles,  admiralty 
jurisdiction,  gold  and  silver  mines,  be. ;  limited  in  fiscal  matters  ;  to 
some  the  United  States  succeeded.  See  CourU,  vi,  cfa.  187.  Wbeo 
one  is  viewed  as  a  State,  iii,  ch.  76,  a.  7,  24. 

COLONIAL  TRADE,  a  neutral  cannot,  in  war,  carry  on  that 
denied  bim  in  peace,  vii,  cb.  337,  s.  62. 

COLOXni  OF  TITLE.  Possession  of  goods  is  colour  of  title  ; 
but  iiDi  90  of  lands  ;  Dale's  case,  ii,  ch.  62,  a.  1. 

COLOUR  IN  PLEADING,  want  of,  is  hut  form.  If  colour 
he  given, Special  matter  may  be  in  evidence  on  the  general  issue,  ii, 
eh.  177,  a.  10;  rules  and  cases  I  to  7.  Giving  colour  in  real  ac- 
tions,  vi,  cb.  178,  a.  34;  also  the  rule  and  form  of,  Quarles  e. 
Queries,  vi,  ch.  178,  a.  19. 

COLUMBIA,  District  of,  vii,  cfa.  233,  a.  18,  statute  titles  therein, 
articles  of  itie  constitution  as  to,  1.  Other  Federal  districts,  1,  Act 
of  Congress  and  of  Maryland  and  Virginia  as  to,  3.  Federal  gor- 
ernraent  commenced  there,  2.  Citizens  of,  their  rights  and  disa- 
bilities, 3.  Law  of  (!^ngress  as  to,  changed  those  of  Maryland  and 
Vir^nia  only  as  to  a  change  of  Jurisdiction,  4,  6.  How  fines,  pen- 
allies,  and  forfeitures,  under  Maryland  and  Virginia  statutes  must 
be  sued  for  and  recovered,  and  to  what  uses,  4,  5.  Act  of  Vit^inia, 
in  force  in  this  District  as  to  gaming,  5.  Laws  of  Maryland  and 
'ttrfrimp  as  to  bills,  notes,  and  bonds,  5, 

COMBINATION  for  criminal  purposes,  see  Contpiraty,  vii,  cb. 
319,  a.  2. 

COMEDY,  vii,  306,  a.  S,  among  the  plays  be.  formerly  probib- 
ited,  and  how  by  law. 

COMMISSION  OP  BANKRUPTCY,  SM  fionlngiCcy.  Cooi- 
missio-1  d.  I  ered  re,  see  Factor,  i,  ch.  32. 

COMMISSIONS  to  lake  depusitions,  iii,  cb.  98,  s.  25. 

COMMISSIONS.  Master  of  a  ship  gets  insurance  on  property 
on  board  ber,  and  bas  only  his  commtasion,  seren  and  a  half  pet 
cent.,  these  are  insured ;  Hcdbrook,  admhtistrtMr  v.  Brown,  ii,  cb. 
40,  a.  3.  9. 

COMMISSIONS  to  officers.  See  Martmy  v.  Midiitm,  vi,  ch. 
186, «.  2.  SO ;  aad  <>^!eer(,  iii,  ob.  7i,  a.  18.21. 
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COMMISSIONERS  OF  SEWERS.  See  Seteen,  r,  ch.  136, 
a.  15,  their  powers  and  duties. 

COMMITMENTS,  priaciples  of,  vi,  ch.  193,  a.  30.  Process  of, 
vii,  ch.  230,  a.  1.  In  crimiDal  cases  when  coniniitted,  1,  several 
rules  and  cases.  Even  a  private  person  may,  aod  onght  to  commit 
in  caws,  if  Ae  knowi  a  felony  or  treason  ia  committed ;  not  on  itu- 
picion,  1  i  but  best  to  bring  before  a  justice  of  the  peace,  2. 

VII,  ch.  320,  a.  2.  Whenever  one  it  arretted,  he  must  be  coin< 
-  mitted  if  not  bailed  or  discharged ;  when  bailed  Sic.  several  cases,. 
llo6. 

Vll,  ch.  320,  a.  3.  Conclusioa  of  the  warrant,  bow  made,  sev- 
eral rules  and  cases,  1  to  6  ;  and  see  Habeas  Corpttt.  A  justice's 
warrant  of  commitment  must  state  a  good  cause  certain,  and  sup- 
ported bj  oath,  vii,  cb.  220,  a.  2. 

COMMODATUM,  i,  ch.  17.  a.  2.  2. 

COMMON  COUNTS,  recoverr  on,  i,  ch.  9,  a.  23 ;  !,  cb.  30, 
a.  21. 

COMMON,  tenant  in,  his  possession  is  that  of  others  mterested, 
iv,  cb.  132,  a.  7.  4.  x 

II,  cb.  64,  a.  3.  Disturbance  of  common, — four  kinds  of;  as 
appeaJent,  appurtenant,  by  reason  of  manage,  and  in  grata,  what 
each  is,  1,  2,  3,  4.  The  commoner's  right,  6.  His  rights  as  to  a 
stranger's  cfltile  &tc.,  6.  As  to  another  commoner  who  puts  in  loo 
many,  or  uncommonable  cattle,  7.  So  as  (o  (he  owner  of  the  land, 
8.  Case  for  turcharging,  9.  Massachust;tts  Colony  law  of  1660, 
as  to,  10.  How  a  commoner  must  declare,  11,  16,.17.  What 
creatures /eeanf  anti  coucAant,  12.  Examined,  12.  What  presumed 
after  verdict,  13.  How  one  must  plead,  14.  How  the  owner  may 
distrain,  15. 

lV,ch.  134.  Estates  in  common,  many  cases-  Set  Joint  Tenanti, 
and  Tenanti  in  Common,  iv,  eh.  134.  See  also  Proprietor*  in 
Common  and  Undivided,  ii,  cb.  68,  a.  3;  and  Tenants  m  Com- 
mon ^. 

III,  ch-  96,  a.  1.  Common  rights,  as  in  wnys,  common,  1.  Once 
settled,  all  claiming  in  the  same  rights  bound,  one  not  named  plead- 
ed in  abarement,  v,  ch   176. 

COMMON  FISHERIES.  See  J^erie*  ^.,  ii.  ch.  68.  Vari- 
ous cases. 

COMMON  DRUNKARDS,  how  punished  &c.,  vii,  ch.  206, 
ft.  4.  2. 

COMMON  LAW  DEFINED,  vi.  ch.  186,  a.  6.  Several  mat- 
ters : — what  common  law,  and  what  admiralty  jurisdiciioo.  Same, 
vi  ch.  186,  a.  6;  vi,  ch.  187.  Action  against  a  Federal  officer, 
bow  brought,  vii,  ch.  324,  a.  10,  Gelstou  v.  HoyU  See  Ltm, 
Common. 

COMMON  PIPERS,  how  punished  &c.,  vii,  ch.  306,  a.  4.  2. 

COMMON  PLEAS,  Cwirt  of,  and  Stale  Cireait  Court  of  Com- 
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tnoQ  Pleas,  their  various  powers  and  duties,  vi,  ch.  167,  as  a.  9.  !■ 
Hassachusetis  called  County  Courts  tus.,  1  to  7.  In  Massachusctt* 
Province,  vi,  ch.  187,  a.  10.  4  &lc.  ;  vi,  ch.  187,  a.  11,  Masaachu- 
aetts  Common  wealth  Appeals. 

VI,  ch.  187,  a.  12.  Court  of  Common  Pleas,  1  to  5.  Circuit 
Court  or  Common  Pleas,  6  to  8.  VI,  ch.  IS7,  a.  16,  various 
powers  and  duties  common  to  all  the  courts.  VI,  ch.  187,  a.  17. 
General  rules  of  common  law  as  to  the  powers  and  duties  of  courts, 
1  to  67.  VI,  cb.  167,  a.  19.  CogniEance  by  courts.  See  Appadt, 
Juriidtetion,  fye.  ^. 

COMMONS,  four  kinds  of,  i,  oh,  3(},  a.  6.  5.  See  Dittarbance. 
See  Common,  Tenants  in,  above. 

COMMON  AND  GENERAL  FIELDS.  See  Fencet,  u,  cb. 
66,  a.  2.  Sututes  as  to,  3. 

COMMON  RECOVERY,  suffered  in  Massachusetts ;— forms, 
pleadings,  and  notes,  vi,  cb.  178,  a.  23.  3  &£c.  Principles  of,  iv, 
ch.  115,  a.  5,  1  to  7.  Our  proceedings  in,  7  to  9.  Principles  of 
English  cases,  10  to  14.  IV^  cb.  129,  a.  3.  1, 2.  Cases  of  Dudley 
and  Hawlcy. 

IV,  cb.  114,  a.  19.  A  common  recovery  cannot  bar  an  interest 
by  executory  dmite,  as  it  is  not  a  present  interest,  a.  31.  32  ;  and 
iv,  ch.  129.  a.  3.  Some  principles  of.  in  creating,  passing,  and  de- 
leating  estates  in  tail ;  especially  King  v.  Melling  ;  Dudley  v,  Sum- 
ner ;  Hawley  e.  Northampton ;  Litbgow  «.  Ravenagh  Stc.  Seo 
Convet/aaret,  Ute*  and  TnuU,  Estates  Taii,  Rtmainderi  and  Re- 
vtrtiom,  ifc  4'C-  Aud  amended,  vi,  ch.  186,  a.  6  ;  vii,  ch.  223,  in 
several  of  (he  Stales. 

COMMON  SCOLD,  bow  indictable  and  punisbable,  vii,  cb.  218, 
a.  15.5.     How  laid,  6. 

COMMON  SHORES  AND  SEWERS.  See  Paving  and 
Sewert. 

COMMON  AND  UNDIVIDED  LANDS,  Massachusetts  stat- 
utes as  to,  and  as  held  and  managed  as  by  corporations,  iv,  cb.  108, 
a.  3.  See  Proprietors  of  Common  and  Undivided  Lands,  ii,  ch. 
68,  a.  3  Sic. 

COMMON  NUSANCES.  See  J^Tusances,  ill,  ch.  74. 

COMMORANCY.    See  Abatanent  tn  Pleadingi. 

COMMONWEALTH,  its  rights  and  titles.  Where  prosecutor, 
in  many  cliapiers,  may  he  disseized  or  lose  its  right  of  entry,  after 
twenty  years.  See  Entry,  also  Seizin,  Treasurer  of,  and  officer's 
bonds  to,  V,  ch.  144  8ic. 

Statutes,  iv,  ch.  ]  08,  a.  4.  5. 

COMMUTATION  OF  PUNISHMENTS,  vi,ch.  193,a.  40j 
mod  see  Benefit  of  Clergy. 

COMPARISON  OF  HANDS.  See  Hand  Writing,  m,  ch. 
68  ;  and  iii,  cb.  76,  a.  7.  6. 

COMPASS.    SeeAaedle^ 
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COMPERUIT  AD  DIEM,  r,  cb.  144,  a.  13.  How  the  bond 
and  coDdition  b  saved.  See  Bondt  to  Officert,  v,  ch.  144,  a. 
14,  U. 

COMPETENT  WITNESS,  who  is.  See  Evidence,  iii,  ch.  80 ; 
iii,  ch.  99 ;  especially  iii,  ch.  99 ;  ir,  cb.  137,  a.  6.  ^Vbo  is,  to 
Willf- 

COMPOS  MENTIS.  See  Imanity. 

COMPOSITION.  See  Ct^y-Right,  u,  ch.  61,  a-  2.  Wth  cre- 
ditors. S<'e  fntolceney  ii,  ch.  39. 

COMPOUND  INTEREST.  See  Interttl,  ii,  ch.  41,  a.  1.  23, 
$7.    Not  allownble  ii,  cb.  4r,  a.  2.  6. 

COMPOUNDING  a  prosecutitHi  or  iuforiDatioa,  may  be  proved, 
if  pleaded  to  a  bond  appareatly  fair,  and  issue,  CoUios  v.  BJantem, 
Y,  ch.  144,  a.  4.  2 ;  v,  ch.  144,  a.  3 ;  cases  ;  v,  ch.  ]39,  a.  8.  10. 
Of  felony,  is  where  one  robbed,  not  only  knows  the  felon,  but  takeq 
his  goods  again,  or  other  amends,  on  agreement  net  to  prosecute, 
Tii,  cb.  204,  a.  1.  This  coropouoding  is  an  offence  against  public 
justice,  id-     Allowed  in  qui  tan  tic.,  v,  cb.  148,  a.  12.  13. 

For  assaults  8tc.  in  criminal  cases,  vi,  ch.  1 93,  a.  27.  Principles 
«f,  vii,  ch.  317,  a.  2.  Form  of,  and  proceedings  on;  rule^  and 
cases.  1  to  6. 

COMPROMISE,  an  oflbr  of,  is  ofno  weight,  if  refused,  iii,  cb. 
80,  a.  1.  30.  Lord  MansGeld*s  reasoning  as  to,  iii,  cb.  83,  s-  11. 
Every  man  alloived  to  buy  his  peace,  s.  II.  I,  ch.  1,  a.  43.  pf  « 
doubtful  right  is  a  consideration  of  a  promise  ;  and  v,  ch.  139,  a. 
3.  7.  Underwriters  are  liable  for.  See  Ransom.  See  i,  ch.  1,  a. 
16.8. 

COMPULSION,  how  money  paid  by,  may  be  recovered  back, 
i,*cb.  9,  a.  7,  1  ID  6.  Several  coses. 

CONCEALAIENT  of  material  facts,  avoids  contracts,  and  poli- 
cies. 

II,  ch.  40,  a.  1 1.  Undue  concealment  avoids  the  policy,  l.to  32. 
See  /tuuronce,  ii,  40,  a.  11. 

CONCESSI,  in  leases  Szic.,  legal  effect,  iii,  ch.  101,  a.  4-  4.  Is 
a  covenant  in  law,  iv,  ch.  124,  a.  2.  Covenant  lies  on  it  by  the  a»* 
ngnee,  when  evicted,  4. 

CONCLUSIVE.  What  is  conclusive  evidence ;  see  EeidetuXt 
Ricordt.  fye.  Conolusire  sentence ;  see  Admiralty  Coartt,  Fontter 
JvdgtMtOt,  Ettoppeh. 

CONCORD,  pleaded  in  bar,  and  replication  kc.  See  vi,  cb. 
179,  a.  4  ;  and  Accord  and  Satitfaction. 

CONCURRiENT  COVENANTS,  iv,ch.  118,  a.  4.  Covenants 
concurrent,  or  mutual  conditions ;  rules  and  cases,  1  to  7.  Prin* 
eiple  in  which  is,  they  must  be  performed  at  the  same  time.  See 
C^enant  4^.  Need  not  tender  a  concurrent  act,  v.  cb.  170,  a.  9t 
r.  31. 

CQNpEUN^TipN,  vii,  ch.  224,  a.  3.^.    Sm  Coftur^ 

VOL.  VUl.  15  I 
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CONDITION  AND  DEFEASANCES, iv, eh.  lit, a.  1.  Cmf 
ditum  and  defeatmctM,  General  princtplu.  A  coodition  is  a  part 
of  ibe  deed,  or  annexed  to  it,  1.  A  defeasence  is  a  deed  by  itself^ 
agreed  by  the  parties,  and  relates  to  another  deed,  1. 

IV,  ch.  1 1 1,  a.  2.  Defeasance  wbst,  defined.  May  relate,  im- 
pliedly, to  the  deed,  1.  Case  of  Trevett  v.  Agf^as,  I.  One  dated 
after  lo  pay  di.  in  the  pound,  held  good,  1.  Made  to  refer  to  the 
deed  by  averment,  I.  So  corenani,  as  a  defeasance  to  a  bond,  was 
tnade  after  it,  and  good,  3.  But  otherwise  of  a  single  bond,  1.  A 
wtiting  not  under  seal,  ts  no  defeasance  in  law,  I.  To  a  deed,  4. 
Covenant  not  lo  sue  one  obligor,  is  no  defeasance,  4.  Two  deeds 
made  at  the  same  time,  no  defeasances,  5.  What  in  the  same 
deed  is  a  condition,  in  another  is  a  defeasance,  6.     The  rul&  unuf» 

fuodque  fyc.  applies,  6.  Estates  vested,  how  not  to  be  defeated 
y  defeasance  made  after,  7.  What  is  a  good  defeasance  of  a 
warranty,  8.  Our  statute  as  to  defeasances  of  June  23,  1B02,  9. 
A  stranger  may  enter  to  avoid  a  condition  to  my  benefit,  if  I  c^ter- 
varda  consent,  10,  I  \.  IV,  ch.  131,  a.  S.  Where  one  covenant  is 
a  defeasance  to  another,  8. 

IV,  ch.  103,  a.  S.  Material  parts  of  Massachusetts  act  of  June 
S3,  1803,  as  to  defeasances,  20.  IV,  ch.  US,  a.  5.  A  bond  to 
reconvey  is  a  defeasance  of  a  deed,  and  to  make  a  mortgage,  6. 
Hay  be  made  when  the  deed  is  accepted,  i,  ch.  32,  a.  1 1.  6  ;  ir 
ch.  112,  a.  6.  10. 

V,  ch.  144,  a.  I.  Where  a  bond  is  nngle,  being  without  a  de- 
feasance, 8.  IV,  ch.  154,  s.  7.  A  defeasance  std/teqaent  must  be 
specially  pleaded.  Condition  a  defeasance,  13.  Defeasance  must 
be  of  as  high  a  nature  be.,  7.  Lener  of  license  not  to  sue,  a  de- 
feasance, (and  V.  ch.  167,  a.  7.  8.)  Mere  writing  no  defeasance 
to  a  bond,  7.  Defeasance  to  be  strictly  performed,  7.  V.  ch.  167, 
a.  7.  7.  Is  only  a  conditional  releate,  and  may  be  executed  after 
be.  IV,  cb.  123,  a.  3,  12.  Defeasance  pleaded  in  bar  of  a  cove- 
nant. 

V,  ch.  139,  a.  9,  Defeasance  dated  before,  and  delivered  after 
I  recognisance,  bars  it,  7.  V,  ch.  J  44,  a.  II.  3.  Where  the  tender 
of  a  less  sum.  according  to  an  after  defeasance,  is  a  total  bar;  ifaa 
less  sum  in  (he  defeasance  is  collateral,  v,  ch.  144,  a.  13.  &, 

VI,  ch.  178,  a.  17.  Defeasance  pleaded.  Our  court  has  no 
power  to  consider  a  defeasance  in  equity  ;  not  so  in  law,  iv,  cb. 
lll,a.2;  Kelleran  e.  Brown,  lO. 

Condition,  one  precedent,  may  be  construed  subsequent,  iii,  ch. 
101,  a-  5.  5.  Is  favourably  to  the  obligor,  14.  One  precedent, 
though  almost  impossible,  must  be  performed  to  create  a  debt  be., 
iii,  ch.  101,  a.  5.  10.  Several  cases  of  conditions  precedent  ia 
charter-parties,  iii,  ch.  103.  Of  conditions,  i,  ch.  1,  a.  7.  14. 
When  a  condidon,  and  not  a  covenant,  iv,  ch.  118  ;  especially  a.-S 
As  where  nKHiey  b  to  be  paid  for  labour,  or  for  an  act  to  be  done. 
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dia  bbour  or  act  is  &  ctwdition  precedent.  See  Mutual;  also 
Cotuurrent;  and  see  a.  6. 

IV,  cb.  120,  a,  2.  30.  A  condition  precedent  roust  ainays  be 
averred,  and  fully ;  goods  sold,  delivered  on  condition  of  a  surety 
be.,  the  property  is  not  changed  till  he  is  bound  in  a  bond,  v,  cb* 
144,  a.  18.  4. 

Conditions  repugnant,  impossible,  Uc. ;  aa  one,  that  tenant  in  tail 
shall  not  suffer  a  recovery  &«.  Is  void,  Mildmay's  case,  iv.  ch.  Ill, 
a.  3.  1.  But  a  condiiion  in  a  lease  for  life,  or  years,  that  the  lessee 
shall  not  alien,  is  legal ;  and  other  cages,  1.  Where  covenants  ex- 
press intpossible  iLc.,  are  good  or  void,  2.  A  rovenant  not  to  sell 
or  take  profits,  may  be  good,  though  a  condition  to  a  hke  effect 
may  he  void, — reasons,  3.  A  condition  may  change  a  oiorigage- 
from  six  to  Bve  per  cent.,  4.  Ditiereiice  between  a  condition,  a 
part  of  a  contract,  and  one  annexed,  each  impossible,  5.  Soma 
conditions  are  a  mere  circumstance,  and  admit  of  a  compensation 
ibr  the  breach  of  them,  6.  Disjunctive  conditions ; — ohliEee  pro- 
rents  tbe  performance  of  one  part,  obligor  need  not  perloru  the 
other,  7, 

IV,  cb.  Ill,  a.  4.  Who  performs  the  conditions;  the  effect  of 
performance,  1.  When  one  conveys  an  estate  on  condtion,  and 
enters  for  condition  broken,  be  is  in  of  his  old  estate,  1.  Excep- 
tions, as  if  one  be  seized  in  l^s  mfe't  right,  grants  on  condition,  and 
dies,  and  his  heir  enters  for  condition  broken,_thc  heir's  estate  Jm- 
mediately  vanishes,  and  rests  in  the  wife,  I.  If  A  prevents  B's 
performing  a  tubxegvent  condition,  A  shall  not  take  advantage  of 
this;  otherwise  if  precedent,  2.  U  the  feoffor  is  to  perform  one,  and 
DO  day  oanied,  he  has,  and  must  perform  during  his  lift,  that  i% 
tbe  time,  3.  Where  lessee's  executors,  (for  years,)  or  grantee  of 
the  reversion,  may  take  advantage  of  a  condition,  4.  Where  the 
law  impliedly  gives  a  re-entry;  cases,  5.  As  if  a  woman  conveys 
land  to  A,  10  he  conveyed  to  him  aod  B,  on  their  marriage,  and  be 
refuses  to  marry  her,  she  may  re-enter  he.,  6.  Devisee,  or  herei 
factui,  may  take  advantage  of  a  condition,  so  may  a  husband  as  to 
hnd  devised  to  a.  feme  executrix,  provided  she  educate  A  &c.,  7,  8*. 
A  condition  cannot  be  released  on  condition,  9. 

IV,  cb.  Ill,  8.  5.  Conditions  consuued  limitations;  as  if  lands 
be  devised  to  A,  paying  B  £20,  in  two  years,  it  is  a  condition,  1. 
But  if  A  be  heir  to  the  devisor,  then  a  limilation,  1.  And  the 
estates  determine  witiiout  entry,  on  non-payment,  Wilcocks  v. 
Hammond,  1.  So  two  daughters,  lands  devised  to  one,  paying  the 
other,  £10 ;  she,  for  non-payment,  may  enter  on  a  moiety,  2. 
Where  livery  makes  a  condiiion  tuh»ei]%teni ;  as  if  A  grnnt  Innd 
to  B  for  five  years,  and  if  he  pay  40*.  in  two  years,  then  H  to 
have  the  fee  ;  oti  erwiae  hut  for  five  years,  an'l  iiviry  is  n;ade  !<  B, 
he  baa  t  fse  conditional,  though  tbe  words  seem  to  make  a  condi* 
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tloM  prteedenlj  4.  Otherwise,  if  the  thing  lie  in  grant,  4.  So  oi 
our  statute,  4.     See  Ijimilationt  ofettatea, 

IV,  ch.  Ill,  a.  6.  Power  to  sell  lands,  when  well  performed  w 
tiot,  1.  To  sell,  so  applying  tbe  monies ;  is  it  a  coaditioo  the  buyet 
must  see  performed  *  1,2,  Clearly  the  buyer  must  not  consent  to 
K  misapplication  of  the  money,  2  ;  see  iv,  ch.  1 14,  a.  1 4,  bow  far 
these  prmciples  apply  to  sates  by  our  executors  an4  admijiistrators, 
-ivhose  power  is,  provided  ifaey  advenise  tic.  Power  to  sell,  see  it, 
th    114,  a,  14,  cases. 

IV,  ch.  1 1 1 ,  a.  7.  The  grahiee  disables  himself  to  perform  con- 
ditions ;  the  ef&ct,  I.  A  covenant  and  no  defeassme,  1.  A  en- 
Iboflb  B,  on  condition  B  re-enfeoff  A,  B  disables  himself  to  do  it, 
A  may  re-enter  immediately  for  condition  broken,  I  ;  and  bis  Vested 
,  tight  is  not  taken  awny  by  B's  afterwards  removing  the  impediments^ 
1.  If  B  be  to  te-enfeo9'  on  a  certain  day,  then  it  is  enough  he  bb 
ready  on  that  day,  1.  When  the  pary  to  be  enfeoffed  dies,  ihen 
the  conveyance  shall  be  as  near  tbe  intent  as  it  can  be.  What  is  « 
toveTumt  and  not  a  defeasance,2.  Is  construed  a  covenant,  when  to 
construe  it  a  defeaiaaee  would  work  injustice  to  the  parties  or  to 
others,  1.     An.  8,  several  cases  of  conditions,  1  to  10. 

IV,  ch.  135,  a.  5.  Conditioni  precedent,  several  points.  Condi- 
tions precedent,  ii,  ch.  46.  Breach  of  conditiob  in  a  devisee  enrh 
heir  may  enter,  ivj  ch.  126,  a.  3,  6, 7. 

IV,  ch.  137,  a.  3.  Tbe  grantor's  heir  must  enter  for  condition 
lit^ken.  3.  So  one  cannot  devise  land  he  has  granted  on  condition 
j)f  re-entry,  3. 

IV,  ch.  134,  a.  4.  For  coodiiion  bntken  one  heir  nay  enter  into 
Iter  part  Sic.  1.  To  avoid  a  grant,  iv,  ch.  lift,  a.  9.  6,  Ingtils  v. 
Conis. 

IV,  ch.  135,  a.  3.  A  condition  not  a  limitation  ;  a  material  case, 
Cogan  «.  Cogan,  17.  How  a  condition  abridf^et  an  estate  to  let  io 
remainders,  17;  and  how  a  limitation  boundt  and  limiu  tbe  prior 
estate  to  continue  so  long,  and  so  long  only  &c. ;  cases,  18,  19,20. 
IV,  ch.  135,  a.  6.  Lord  Vaux's  case,  8.  Conditions  not  prece- 
dent, id.  How  the  estate  vests  first  in  interett  (hen  in  possession, 
8.     V,  ch.  170,  a.  2,  r.  35,  tender  to  perform  is  sufficient  Uc. 

IV,  ch.  131,  a.  2.  Condition  precedent  mnst  be  ai'erred  to  be 
performed,  21.  As  if  A  devise  that  if  his  goods  be  insufficient  to 
pay  his  debts  his  lands  shall  be  sold,  the  avowant  under  the  vendee 
must  state  the  goods  iosiifficieni,  31. 

m,  ch.  101,  conditions  and  defeasances  io  covenants  in  sondry 
cases. 

V,  ch.  130,  a.  8.  A  bond  has  several  conditions,  and  one  Is  void 
'by  statute,  the  bond  is  void,  13. 

V,  ch.  141,  conditions  in  several  cases  in  arbitration  bonds.     V, 
ch.  144,  8.  1  fo  17,  debt  on  bomtt,  condrticms  of,  in  many  cases. 
'   See  Bonds. 
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V,  cb.  149,  ((eM  on  ftvbale  hottd*,  condiUuis  of,  in  mmy  ctsea. 
See  Probate  Bot^d*. 

V,  cb.  l&O,  debt  OH  hail  and  recognuanca,  coDditioni  in  several 
ctses.     See  BaU  ttc. 

ni,  ch.  76.  B.  6.  A  right  in  the  lessor  to  re-enter  for  ctHiilition 
to)kea,  must  be  exercised  during  the  term,  10. 

IV,  ch.  116)  a.  0,  A  grants  lands  on  condition,  he  cannot  make  « 
grant  till  he  roposses  himself  for  coadition  broken  ;  nor  where  (b« 
gTHntor  was  tiie  king,  6. 

IV,  cb.  118,  oondilioos  precedent  be.  See  Covenant. 
'    V,  cb.   167,  a.  7.     When  a  releese   is  a  defeasance ;    seTeral 
ctses ;  and  a  defeanance  is  a  conditional  release,  7. 

IV,  ch.  121,  a.  4.  Conditions  oollaleral,  bow  coosidered,  3$. 

IV,  cb.  1 14^  a.  2S,  where  a  condition  is  extinguisbed  by  remitfer. 

IV,  ch.  116,  a*  i.  13,  express  condition  construed  a  limitation, 
aind  a  condition  may  run  with  the  land. 

CONDITIONAL  COVEN ANS,  ir,  cb.  118,  bdepeqdent,  de- 
eeodent,  tic.  See  Covenant,  iv,  ch.  118. 

CONDITIONAL  UMITATIONS,  ir,  ch.  136,  a.  1.8;  i»,cli. 
Ill,  a.  6.  I ;  JT,  di.  135,  a.  5.  41  kc. 

CONDEMNATION,  sentence  of,  in  a  foreign  coint,  binds  con- 
c^sively,  ill,  cb.  77,  a.  6.  3.  See  Judgment,  Fotfeitwe,  Adwi- 
raity,  be. 

So  judgment  in  rvM,  iii,  ch.  96,  a.  1.6;  and  vi,  cb.  186,  a.  fl. 

CONDUCTIO,  i,  ob,  17,  a.  3.  I,  one  of  the  branches  of  bail- 
nent.  See  Bailment. 

CONFEDERATION.    See  Part  Office,  CovrU,  Coini,  be. 

CONFESSION  ACT  as  to  acknowledging  debts,  t,  cb.  136,  a. 
14. 26. 

CONFESSION  AND  ADMISSIONS,  iii,  ch.  83.  A  free 
confession  is  evidence,  s.  I,  46  ;  of  the  agent  binds  the  principal, 
B.  3.  Must  be  taken  entire  as  made,  s.  3,  17.  Void  when  drawn 
from  one,  s.  4,'  13,  15.  Several  jointly  held, — of  one,  binds  all  ctn- 
■Mler,  B.  5,  (exceptions,  ii,  rb.  53,  a.  6.  33.)  By  way  of  compromiie 
is  no  evidence,  s.  6,  11,  13.  Answer  of  the  guardian,  how  not  ad- 
mitted against  the  minor,  s.  8,  9.  Of  the  grantor  csnnot  affect  the 
firantee,  s.  8.  Nor  the  irnstee's  confession  tbe  cestui  que  trust,  s. 
10.  May  confess  part  of  several  items  in  an  account,  s.  13.  A 
witness  is  not  admitted  to  disqualify  bimself  &c.  s.  14.  CiMifeasion 
•of  adultery,  how  rejected,  a.  16.  Though  the  whole  confession 
must  be  taken  entire,  the  jury  may  believe  one  part  and  reject  an- 
-oiber,  8.  19,34,31,  33,  3ft.  A  deputy's  confession  is  evidence 
against  tbe  sheriff,  s.  13,  30.  A  fact  confessed  after  sued,  evidence, 
s.  30.  One  may  confess  his  note  ;  fVtere,  as  to  his  deed  8tc.  b.31. 
Confession  of  tbe  deceased  partner,  how  evidence,  s.  33.  The  of- 
fendor  confessed  before  a  justice,  and  paid  the  whole  penalty,  b  a 
bar,  B.  33.     Of  some  in  a  party  of  mtoy,  b  evideace  in  tbe  ea4e  of 
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t  "fraud,  8.  35,  (but  in  Crimea  not,  iii,  cb.  84,  a.  3,  Fairfield's  case.) 
Husband  indicted  for  the  murder  of  his  wife,  his  confessiou  admit- 
ted, also  her  deposition,  s.  26  ;  iii,  ch.  83;  Boy  indicted  for  arson, 
his  confession  admitted,  s.  27.  In  covenant  the  confesuon  of  one 
covenantor  admitted  against  all,  s.  28.  Haw  if  tbey  plead  several!;, 
s.  39.  Four  signed  a  joint  and  several  note,  coofesaion  of  one  ad- 
mitted, s.  33.  Party  confessed  debts  and  claimed  crerlits  in  chan- 
cery; held,  to  ibe  debt,  rejected  the  credits,  s.  33.  VII,  ch.  314, 
a.  to.  1 ;  V,  ch.  175,  a.  15.  Confession  of  judgment,  vi,  cb.  193, 
a.  35.  Third  plea,  the  defamatory  words  were  true,  confessed 
them  on  the  general  issue,  iii,  ch.  63,  s.  S.i,  Free  confesnon  of  a 
crime  is  admissible,  s.  34.  One's  confession  is  not  evidence  if  be 
be  a  witness,  s.  36.  Indorsement  explained,  s.  37.  Confession  of 
one  not  a  party  to  the  suit,  not  evidence,  s.  38.  Is  if  a  party,  s. 
39,  42.  Quizrr,  as  to  the  confession  of  one,  s.  40.  The  admission 
of  one  partner,  though  not  sued,  is  evidence  against  the  others  as  to 
jwnt  contracts,  s.  43.  In  torts  the  admission  of  one  tortftator,  is 
not  evidence  against  the  others,  s.  44.  Where  the  husband  ma; 
use  his  wife's  confessidn,  s.  46. 

CONFIDENCE.   See  Tnuta,  and  iv,  ch.  114,  a.  14. 

CONFESS  AND  AVOID ;  thereby  often  the  party  may  get 
rid  of  an  estoppel  occasioned  by  his  deed  ;  as  confess  a  bond  and 
prove  it  usurious,  or  to  compound  suits  &ic.  v,  ch.  160,  a.  1.  30. 

•CONFIRMATION,  iv,  ch.  110,  a.  6.  Tbis  kind  of  conveyance 
is  in  use  in  the  United  States,  1.  Must  be  by  deed  kc.  ).  Gene- 
ral principle  ;  a  void  lease,  deed,  or  estate  csnoot  he  confirmed,  1  ; 
but  a  voidable  one  may  be,  I.  Usual  words,  I  ;  ^' have  given, 
granted,  ratified,  approved,  and  confirmed,"  I.  Its  legal  bperation, 
1.  Where  it  operates,  1,  2.  It  is  good  in  cases  in  which  a  release 
is  void,  1.  But  a  bare  interene  termini  cannot  be  confirmed,  3. 
The  principles  and  operations  of  It  in  various  cases,  3,  4,  5.  Of 
the  remainder  is  of  the  particular  estate,  iv  ch.  114,  a.  33.  9.     . 

V,  ch.  139,  a.  8.  '  Contractt,  how  confirmed;  cases,  1  to  14. 
Baron  and  feme  made  their  deed  ;  she  confirmed  wheo  a  widow,  1. 
May  by  redelivery  and  other  acts,  1.  Where  lessor's  receiving  rent 
dpes  not  confirm  lessee's  possession,  or  waive  notice,  3  ;  and  wbera 
it  does,  3.  A  feme  covert'i  deed  void  cannot  be  confirmed,  4. 
Where  a  matter  personal  cannot  be  confirmed,  5.  Good  delivery 
of  •  bond,  6.  Where  erasure  vacates  a  deed,  7.  Defeasnce,  id. 
Blank  filled  after  the  surety  signed,  and  good,  8.  See  Blank. 
What  is  a  complete  contract  of  sale  or  not,  9. 

II,  ch.  35,  a.  II.  One  come  of  age  confirms  when  It  must  b« 
4>y  deed,  3. 

IV,  ch.  114,  a.  30.  9,  works  no  discontiouancg  ;  conveys  only 
what  be  has. 

CONFISCATION,  iv,  ch.  103,  a.  4,  as  to  coaSscated  estates 
from  1778  to  1783,  1  to  4. 
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IV,  cfa.  I3l,  a.  3.     Case  of  persons  become  aliens,  3. 

III,  cb.  131,  B.  4.  1  to  13.  American  statutes  as  to  conspiralors 
and  absentees  ;  coDfiscalioa  of  their  estates ;  and  several  decisions, 
as  casea  of  Gould,  Sheaffe,  Cutts,  Sewall,  Martin,  itc.  See  AUetu. 

V,  ch,  136,  as  to  forfeitures,  in  different  ways. 

VI],  cb.  331,  a.  IS.  Attainder.  In  some  cases  of  persons  in  the 
American  revolution,  and  their  estates  confiscated  ;  also  a.  16. 

IV,  cb.  1 16,  a.  I.  4,  an  illegal  cwiGscatlon  of  an  estate  does  nol 
affect  covenants  in  a  deed  of  it. 

CONFUSION  OF  GOODS,  iii,  ch.  76,  a.  5. 

CONGREGATIONAL,  clmrches,  in  Massachusetts  tie.  See 
JtKnistera  and  Religion,  ii,  ch.  48. 

CONGRESS,  its  powers  Etc.  (see  CotirU)  to  seize  or  remove 
private  properqr  in  the  revolutionary  war,  iii,  ch.  76,  a.  10.  28,  29. 

CONIES,  acitong  respecting  them,  iii.  ch.  73,  a.  I.  10,  &». ; 
cases.  Hoir  the  remedy  is,  to  kill  them.  See  Fixtures,  and  iv,  cb> 
133,  a.  3.  3.     Not  distrainable  for  rent,  v,  ch.  lAl,  a.  1. 

CONJURATION,  vi,  ch.  198,  a.  7.  How  punished  8ic. ;  rank- 
ed with  witchcraft  sorcery,  be. 

CONNECTICUT,  statute  titles,  rii,  ch.  223,  a.  5.  1,  8.  Parti- 
cular pleas  there,  iv,  ch.  179,  a.  5.  17  to  33. 

CONQUERED  TERRITORY,  its  conditiop  Uc.  viii,  cb.  224 
a.  13.  23. 

CONSANGUINITY  ;  poor-laws  only  relate  to  it,  not  to  affinity, 
n,  cb.  53,  a.  3.  Hence,  one  is  held  lo  support,  on  ibem,  only  rela- 
tions by  consanguinity,  24.  • 

CONSENT.  The  law  does  not  allow  any  man  to  consent  to  an 
unlawful  act,  but  the  consent  is  void  ;  as  to  be  beaten  Uc,  See  ^«- 
tauJli,  V,  ch.  172,  a.  8.  I,  ch.  1,  a.  35.  2,  to  a  gift  or  benefit,  ii 
primi  facie  presumed.  See  Grant  and  Presumption  itc.  Ooe 
never  cau  make  another  bis  debtor  without  his  consent,  ii,  ch.  40, 
ft.  1.  34. 

CONSCIENCE.  "  God  hath  set  conscience  in  the  midst  of 
every  reasonable  soul,  as  a  light,  whereby  he  may  discern  and  know 
what  he  ought  to  do,  and  what  he  obght  not  to  do."  See  Eqvity. 
Monies  due  in  conscience,  or  equity,  a  good  consideration  of  a 
promise.  See  Consideration.  Is  a  law  written  in  the  heart  8ic. 
T,  cb-  148,  a.  7.  2.  See  Reason  ;  see  Equity ;  especially,  i,  ch.  9, 
a.  1.  1,  2,  8ic.  VI,  ch.  187,  a.  18.  72,  73,  76,  76,  77,  78,  how 
ruled  by  law  or  not. 

CONSEQUENTIAL.  Case,  and  not  trespass,  lies  wherever 
the  damages  are  consequential  to  the  pit. ;  as  on  wounding  the  mas- 
ter of  his  vessel,  and  other  cases,  ii.  ck  58,  a.  3,  before  stated. 

CONSERVATORS  OF  THE  PEACE,  v,  ch.  173,  a.  9,  aad- 
see  Recognisances  and  Bail,  v,  ch.  150. 

CONSIDERATION,  i,  ch.  1,  a.  2.  Contracts  and  constdera- 
iioTis.  Proper  consideration  is  ibe  basis  of-  every  contract  and 
agreemeol,  ^.  ' 
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I,  ch.  I,  ft.  8.  Contidaviion,^ere  good  or  mot,  is  neceOarf  i* 
t  moral  and  l^al  view,  I.  It  muit  be  a  benefit  to  tbe  proinisor,or 
ftfejudice  to  the  proaiisee,  1.  An  equitable  duty  is  a  good  grounil 
of  a  promtse,  2.  So  a  promise  to  pay  an  outlawed  debt,  3.  Or  l 
minor's  debt,  2.  None  necesaary  after  a  negotiable  promisis  is  ne- 
gotiated, 3  ;  except  after  due,  3.  Promise  on  a  moral  oblig«tjcHi 
binds,  4.  Pit.  must  be  a  party  to  the  crasideration,  4.  A  paat 
one,  a  nudamfractum,  5.  Promise  in  writiDg  to  pay  a  tl)ird  perton's 
debt,  bow  valid,  6. 

I,  ch,  1,  a.  9.  Tbe  law  does  not  measure  the  ^tMntiwt  i^f  tbe 
consideration,  I.  So  "tbe  least  spark  of  a  connderatioo,  is" good, 
1.  But  Its  smallness  may  be  evideace  of  fraud,  or  deceptioD,  or  of 
some  mistake,  1.  A  pepper  com  will  raise  a  use,  1.  But  eqiuty 
does,  a.  16. 

1,  cb,  I,  a.  10.  The  suspension  of  the  pit's,  right  any  time,  is 
ground  of  promise  ;  cases  ;  as  forbearance  at  the  request  ^f  a  third 
person';  but  not  if  drawn  in  to  make  it,  1,  2. 

I,  cb.  1,  a.  11.  Any  damage  to  another,  or  au^ennon,  or  fo^ 
bearance  of  bis  right,  is  a  good  consideration  of  a  promise  ;  cases, 
bow  understood. 

I,  ch,  1,  a.  13.  Wunt  of  consideration,  does  not  apply  when  the 
tmdertakers  enter  on  the  work :  need  oQt  enter  on  it,  if  no  ooouder- 
alion. 

I,  ch.  1,  a.  13.  A  prior  moral  obligation  is  a  ground  oTap  actual 
promise ;  as  in  a  pariah  to  support  its  poor,  1.  But  the  law  df>e8 
<«Dt  raise  an  implitd  one.  3. 

I,  ch.  I,  a.  14.  A  deliberate  contract  in  writing,  is  primd  fade 
evidence  of  consideration,  1.  But  not  conclusive,  1.  And  ao  itter 
gal  one  may  be  examined,  1.  But  the  consideration  in  a  mUuntarn 
bond,  cannot  be  gone  into,  1.  Cannot  be  abewn  vcbea  ^  fur 
endorsee  sues  the  maker  inc.,  3. 

I,  ch.  I,  a.  15.  As  to  impeaching  a  promissory  note  on  aocqunt 
of  a  consideration,  I.  Enough  the  holder  and  fiu  has  given  a  con- 
sideration, 1.  Nor  can  one  object  a  want  of,  after  be  has  giveo 
such  note  currency,  1.  Or  impeach,  except  as  to  matter  arising 
after  be  gives  it  currency,  3.  Consideration  examinable  as  betweea 
the  drawer  and  payee,  3.  By  certain  statutes,  a  note  be.  is  ever 
void,  4.  A  smuggling  consideration  proved,  5.  The  assigiiee  takes 
it,  subject  to  all  the  equity  Uc.,  how  understood,  6,  If  over  ^aa 
when  indorsed,  consideration  impeachable  titc.,  7,  8.  Banker's 
checks  how  exceptions,  9.  Discharge  of  one  Irom  prison,  legally 
committed,  a  good  consideration,  9. 

i,  ch,  l.a  16.  Two  kin^  of  eontideraliotu.  1st,  Good,  as  blood 
or  nalulural  affection  :  2d,  Valuable,  as  money,  marriage,  1.  All 
hold  want  of  consideTalion  does  not  afiect  a  contract  under  teal,  3. 
For  iove  be.,  good  against  heirs,  &c.,  3.  Pit.  paid  money  to  tb» 
master  of  a  workhouse  be.,  and  recovered  it  back  8tc.,  4.  Jn 
equity  cases,  5  to  S. 
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l,eli.  1,  a.  17.  A  eiert  vc4uDUry  curtesy  ia  no  coasidentioa, 
except  moved  by  the  deft's*  re<]uesi,  1.  Aa  where  one  works,  ex> 
pec'ng  a  legacy,  3. 

I,  ch.  1,  a  18,  19,  20,  31.  Considerations  executory  &c.,  hoff 
good  or  not  i — sundry  cases.     Or  fail,  i,  ch.  9.  5. 

I,  cb.  I,  a.  32.  Both  parties  must  be  bouod ; — several  rules  and 
cases,  2,  3.     Exceptions. 

I,  cfa.  1,  a.  33.  One's  promise  is  a  consideration  only  when  be 
M  able  to  perform  it;  cases,  1,  3. 

I,  cb.  1,  a.  34.  A  loss  or  prejucice  to  one,  is  a  good  coasideration ; 
cases.  1,  3. 

I,  cb.  1,  a.  35.  Considerations  illegal  in  whole  or  in  part,  bad,  I. 
Promise  to  pay  another's  debt ;  bow  must  the  consideration  appear ; 
Wein's  case ;  Hunt  v.  Adams  ii  al. ;  boxing  for  a  wager,  illegal,  3. 
In  part  bad,  3.  So  if  the  promise  grow  out  of  an  illegal  transac- 
tion, 4,  6.  A  bond  appearing  fair,  may  be  proved  to  be  for  an 
illegal  consideration,  6 

1,  cfa.  I,  a.  36.  FMbearance,  when  a  consideration  or  not,  and 
bow. 

1,  ch.  1.  a.  37.  Debt  due  only  in  conscience,  how  a  good  coo- 
aderaiioo  of  a  promise  ; — several  cases ;  as  a  minor's.  So  tbe  as- 
■ignee's  interest.     So  an  insolvenl's  Stc. 

I,  ch.  1,  a.  36.  When  assets  are  a  consideration  for  an  executor's 
promise.     So  land  devised  accepted  by  the  devisee. 

I,  cb.  1,  a.  29.  When  there  is  no  cause  of  action,  there  is  no 
eoDside ratios,  1.  Cases,  1.  As  if  a  wife  give  a  uote,  1.  Bank- 
ruptcies, 3. 

1,  cb.  1,  a.  30.  Considerations  past,  not  good.  Exceptions.  A 
remaining  debt  ix  duty  ia  a  good  one  Stc. ;  cases,  1  to  7. 

I,  ch.  1,  a.  31.  Consideration 8  grounded  on  relationship,  good  or 
aot;  of  latbcr  and  daughter  is  good,  1.  Father  under  a  moral 
obligation  to  reimburse  monies  advanced  for  his  son's  funeral  &«;. 
^road,  1.  So  his  exprett  promise  to  pay,  valid,  I.  Benefit  done 
by  the  father  B  to  A,  bis  promise  to  pay  B's  daughter,  good,  1. 
Otber  caees,  1. 

I,  ^  1,  a.  32,  33.  To  prove  a  debt;  is  a  good  consideration. 
So  to  discarge  a  debt  due,  even  from  a  ttranger. 

I,  eb.  1,  a.  34.  The  relation  between  owner  and  tenant  is  a  good 
conuderation  for  a  promise  to  cultivate  the  lands  in  a  good  and 
husbaiid'tibe  manner.    So  occupation  &£■ 

i,  ch.  1,  a.  3d.  Cobalntation,  when  a  consideration  or  not;  good 
fcr  cohabhation  past ;  not  for  future.     Other  cases. 

1,  ch.  1,  a.  36,  37.  The  wife's  consent,  where  a  good  considera- 
tioo  of  a  promise.     Is  where  she  has  her  influence  ;  cases. 

\ytsh.  1,  a.  36.  To  do  v<riuDtariIy  what  one  ought  to  do,  is  a 
good  eoMideratioaw    As  a  duty  done  on  request;  as  A  and  B  Aira- 
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ties,  A  sajrs  to  B,  pay  the  debt,  and  I  will  fkj  jrou  half;  A  ii  liaU«. 
Other  cases. 

I.  ch.  1,  a.  39.  C(Hi  side  ration  perfectly  passed  or  executed,  it 
bad;  cases. 

I,  cb.  1,  a.  40.    Idle  considerations  are  as  none  ;  cases. 

1,  ch.  1,  a.  41.  A  coDsidfl ration  coDtinuing,  is  good  witboot  ra- 
quest. 

I,  ch.  I,  a.  43.'  Acts  of  officers  considerations  or  not.  His  doing 
bis  duly  is  no  consideration  of  a  promise,  I .  But  in  cases  maj 
take  promises  of  bdemnity.  If  the  promisor  of  a  note  have  an- 
other remedy,  as  a  warranty,  he  shall  not  dispute  the  consideration, 
1  to  7. 

1,  cb.  1,  a.  43.    Compromise,  a  consideration  ;  the  reasons. 

1,  ch.  1,  a.  44.  If  no  reward,  no  neglect,  and  no  elcill  is  implied, 
there  is  no  consideration  ;  cases. 

1,  cb.  1,  a.  45.  A  personal  contract  once  discharged,  can  never 
•gain  be  the  consideration  of  a  promise. 

I,  ch.  1,  a.  46.  Jfudiim  factum  }  several  cases  examined,  I  to  8. 

I,  ch.  1,  a.  47.  Where  C's  note  for  land  to  a  third  person  ii 
valid,  though  C's  tirle  fails. 

I,  cb.  1,  a.  48.  CoDsiderati(Hi  bad,  bow  in  not  stating  a  sufficient 
ground  for  the  deft's.  promise. 

I,  cb.  1,  a.  49.  Mow  a  consideration  must  be  stated,  where  the 
deft,  agreed  in  writing,  to  ^ve  the  pit.  the  refusal  of  a  farm  &c., 
art.  60,  51,53. 

I,  cb.  9,  a.  5.  When  the  consideration  tails,  monies  paid  may 
be  recovered  back ;  cases. 

1,  cb.  30,  a.  10.  If  an  endorsee  take  a  negotiable  contract  under 
auspicious  circumstaoces,  the  consideration  may  be 'examined,  5, 

I,  cb.  30,  a.  31.  If  the  pit.  lose  bis  remedy  on  his  written  con« 
tract-by  bis  locket,  as  want  of  notice  be.,  he  will  not  be  allowed  to 
resort  to  the  original  consideration,  IS. 

II,  ch.  43,  a.  11.  1.  A  note,  as  a  legacy  fm  kind  attention  he, 
is  valid. 

II,  cb.  48.  Boulette  v.  Cowden  ;  a  note,  ibougb  written  Ibr  value 
received  in  aid  of  a  parish  fund,  not  incorporated,  is  void  lor  want 
of  consideration,  s.  36. 

V,  cb.  139,  a.  6.  8.  One  sells  and  delivers  what  he  has  no  right 
to,  the  efiect ;  as  where  A  sells  B's  borse. 

y,  cb.  144,  a.  3.  4.  Consideration  bad  in  bonds  ;  also  good,  v, 
cb.  144,  a.  5.  Bond  good  without  consideration,  v,  cb.  144,  a.  5. 
4  ;  a.  13.  18.  Where  held,  want  of  consideration  cannot  be  plead- 
ed in  bar  of  an  action  on  a  bond.  Failing  in  equity,  i,  cb.  9,  a. 
6.  11. 

III,  cb.  86,  a.  4.  37.  How  far  a  consideration  can  or  cannot  be 
'varied  in  a  deed  by  puol  evidence,  iji,  cb.  93 }  iv^  cb.  109,  a.  3.  7. 
See  Deeds. 
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IV,  cb.  114,  a.  10.  10.  VaJueble  connderation  id  the  deed, 
oaiural  afiection  may  be  averred  ;  and  a.  4.  9  ;  iv,  ch.  118,  a.  5.4. 
When  the  doing  of  an  act  is  a  good  cionsideratioa  ;  a  promiie  to  do 
it  is  good. 

CONSIDERATUM  EST.    See  Judgvtent. 

CONSCGNEE  OF  GOODS,  where  a  witness,  iii,  cb.  80,  a.  K 
91.    A\so  se-e  BUI  of  Lading,  i,  ch.  21. 

CONSIGNMENT,  i,  ch.  14,  a.  3  ;  i,  ch.  21  ;  i,  ch.  25.  Two 
cases  in  which  the  coosignor  can  stop  goitds  tit  tratuitu  :  1.  If  (bs 
consignee  be  iniolvent :  2.  If  he  has  paid  no  consideration  fof 
them.  But  neither  can  affect  the  innocent  assignee  of  the  bill  of 
lading  aetualli/  delivered,  or  for  a  valuable  consideration,  i,  ch.  14, 
a.  3  ;  i,  ch.  21,  a.  1  ;  cases- 

I,  cb.  25,  Ellis  V.  Hunt.  Consignor  may  stop  goods  in  tranntUt 
if  consignee  be  insolfent ;  or,  2d,  Any  time  before  be  gets  actual 
possession,  s.  1,  2.  Consignment  in  commerce  is  making  over 
goods  to  another.  To  a  factor  where  sent  to  him  to  be  soldf 
whether  mixed  with  bis  own,  or  kept  disiiuct,  s.  3.  The  eomwn' 
KtTU,  and  not  the  invoice,  fixes  the  property,  s.  4.  By  act  of  Con- 
gress of  July  31, 1769,  the  owner  or  consignee  may  eater  the  goods 
at  the  custom  house,  t.  5. 

Kinlocb  «.  Craig.  Consignor  cannot  stop  8ic.  if  the  consignee 
baa  paid  the  value,  s.  6.  But  may  if  only  io  part,  s.  6.  Or  if  only 
liable  to  pay,  s.  6.  Hunt  v.  Ward.  The  vendor's  right  to  stop  in 
trawitt,  is  not  lost  by  a  conitmctive  delivery  to  the  vendee,  ta  by  a 
delivery  to  the  vendee's  carrier,  or  his  middleman,  s.  6,  7. 

And  though  there  may  be  a  delivery  to  the  vendee  to  every  other 
purpose,  yet  not  as  to  the  right  of  stopping  tn  trantitu,  s.  6,  7. 
The  effect  of  consignments  in  ivar  and  peace,  s.  8.  Consignee 
owner  for  the  purpose  of  paying  our  duties,  s.  d.  Delivery  of  the 
goods  to  the  carrier  appointed  by  the  consignee,  is  a  delivery  to 
faim,  s.  10.  Course  of  trade  to  be  considered,  s.  12.  Right  to 
stop  tn  traniilii,  continues  till  the  goods  actually  come  into  the  handt 
of  the  consignee  at  the  CTid  of  the  voyage,  s.  13.  When  goods  ship< 
ped  remain  an  enemy  consignor's  or  not,  s.  14.  Consignee  has  no 
Uen  on  the  goods  of  an  enemy  consignor,  s.  15.  Where  goods 
consijjned  are  not  liable  to  capture,  s.  16.  Where  goods  remain 
(he  consignor's,  though  bought  with  another's  mooey  in  part,  and 
by  bis  order,  s.  17.     Other  cases,  s.  18,  19,  20. 

CONSIMIIJ  CASU.    See  Caw  Con»imili. 

CONSPIRACY.  Case  in  the  nature  of  conspiracy  against  two, 
one  may  be  found  guiify  ;  hut  otherwise  in  conspiracy,  ii,  cb.  70,  s. 
5;  vi,  ch.  184.  a.  5. 

VI,  cb.  200,  a.  1.  In  conspiracy  there  may  be  a  special  plea^ 
confessing  the  procurement  of  the  indicimeni,  and  avoiding  it  by  ■ 
matter  in  law,  as  merged  in  felony  itc.,  13. 

VII,  cb.  202,  a.  2.  Is  to  oflence  against  public  justice,,!.  What 
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.  is  9.0  iDdicMble  conspiracy,  3,     Defined,  3.     lacidenis  lo  it,  *s 
Sundry  cages,  4  to  8. 

VII,  ch.  304,  a.  3>  Evidence  and  forms ;  indintment  See. ;— WT- 
eral  cases,  1,  2. 

VII,  ch,  204,  a.  4.    American  cases  of  conspiracy,  1  to  4. 

VII,  ch.  S04,  a.  5.  Evidence  that  proves  conspiracy ;— seMraJ 
cases,  1  to  4.     French  code,  5.     And  cases  of,  6,  T. 

VI,  ch.  300,  a.  I.  Where  journeymen  refuse  lo  work  in  conse- 
quence of  a  combination,  till  titeir  wages  are  mised,  they  may  bt 
bKlicled  for  a  conspiracy,  13,  14.  Is  one  indictable  to  conspire  to 
Tflise  the  price  of  the  public  funds?  vii.  ch.  218  a.  2.  28. 

CONSUEViT,   signifies  time  out  of  mind  8ic..  iii.  eh.  74,  a.  S. 

CONSPIRATORS.  See  Abaenteet,  Mitna,  Confitcationj  'n.  cb. 
131,  a.  4. 

CONSTrrunONALrrY  of  LAW^  &c.,  to  be  dedded  by 
the  judges,  vii,  ch.  222,  a.  18 ;  see  vi,  ch.  187,  a,  7  ;  also  h^atr- 
ing  Contracts 

CONSTABLE,  is  a  miniiferial  officer,  and  cannot  appoint  a 
deputy,  iii,  ch.  75,  a.  2>  He  cannot  serve  a  writ  in  real  actions^ 
iii,  ch.  73,  a.  8.  9.  May  serve  a  writ,  and  bis  name  be  afterwards 
inserted,  vi,  cb.  184,  a.  12;  vi,  ch.  186,  a.  8.  7.  S«e  Armtt. 
May  be  outlawed,  vti,  ch.  220.  Commitment,  iii,  ch.  75.  a.  6.  4. 
His  promise  not  to  sell  goods  seized  on  execution  Sec.,  void,  ii,  cb. 
49,  s.  32. 

CONSULS,  office  defined  Sic.,  of  France,  see  Prance,  vi,  ch  1 86. 
Acts  of  a  consul  as  to  any  transaction,  must  be  on  oath,  iii,  ch.  96, 
a.  4.  17.  Is  liable  to  arrest  for  debt,  ii  ch.  65,  a.  4.  11.  How  far 
can  one  appear  in  court,  vii,  ch.  224   a.  9.  20.    When  neutral. 

CONSTRUCTION  OF  CONTRACTS,  i,  di  1,  a.  7.  notes. 
97  rules  of  construction  exphiitied  by  various  cases,  iii,  ch.  lOf ,  a. 
5;  iv,  ch.  121,  a.  5.  Of  devises,  iv,  ch.  127,  a.  1.  Of  bonds, 
deeds,  StC',  v,  ch.  144,  a.  9.  Of  statutes,  vi,  ch.  196;  especially 
a.  5,  and  a*  8.  Of  deeds,  of  conveyances,  iv,  ch.  109.  s.  10,  11, 
Of  leases,  iv,  ch.  1 10.  a.  3 ;  iv,  ch.  125,  a.  3.  7  ;  iv,  ch.  130,  a.  2. 
27.    Against  plain  words. 

CONSULTATION,  where  a  writ  of,  goes,  vi,  ch.  186.  a.  4.  3. 
See  Prohibitiont,  generally. 

CONTAGIOUS  SICKNESS,  laws  as  to,  vii,  ch.  208,  a.  14. 
Laws  as  to  Massachusetts  net,  June  22,  1797,  a.  15.  1  lo  5.  Car- 
rying in  a  public  highway  a  child  sick  with  s  i  all-pox,  indictable, 
vii,  ch.  218. 

CONTEMPORANEA  expontio  eii  fortusima  in  lege,  vi.  ch. 
196.  a.  5.  8. 

CONTEMPT,  defined  &r.,  is  one,  to  refuse  to  go  on  the  potte 
comntitfttus,  ii,  ch>  49,  s.  16,  17. 

Of  court,  vi.  ch.  193,  a.  22 ;  a.  25  ;  a. -28,  cases  vii,  cb.  220, 
a.  4,  a.  5.    EogUsb  caaes  of  cOBtempt  aad  process,  1  to  10.  Art.  6. 
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American  cmses  of  process  of  contempt,  1  to  6.  French  lav,  7  ; 
md  especially  the  numerous  points  decided ;  Gates's  case,  a.  6. 
3,4. 

CONTINGENCY.  A  conlingent  estate  intended,  in  order  to 
preserve  a  contingent  remaiixler,  ii,  cb.  42,  a.  3.  38  ;  and  it,  ch. 
104,  a.  3. 

IV,  cb.  114,  a.  18.  When  all  executoiy  interests  must  end  ; — 
varions  priociples  ai  to  them,  I  to  4. 

IV,  CD.  114,  19.  Principles  of  abeyance;  inroMng  cases  of 
coDtingenI  interests,  1  to  13. 

'  TV,  ch.  114,  a.  21.  As  to  remainders  ;  and  cases  of  contingent 
remainders. 

IV,  cb.  114,  a.  23.  Contingent  remainders  ;  is  an  executory  in- 
terest, created  in  many  ways  to  rest  on  a  future  contingent^,  as  in 
one  to  be  bom ;  or  on  an  event  that  may  happen  or  not ;  cases,  1 
to  27.    See  Remainders. 

Double,  where  it  may  exist,  and  how,  iv,  ch.  114,  a.  IB;  and  a. 
32.  10.  May  be  where  there  is  no  issue  at  all ;  or  all  such  issue 
dying  without  issue,  10, 

Double  contingency  leaves  the  estate  open  till  one  happens,  IS'. 

Interest  may  be  a  contingent  remainder,  or  an  executory  derise, 
according  to  events,  till  some  prior  contingent  freehold  vests,  then 
the  quality  of  all  contingent  interests  thereon  are  fixed,  iv,  ch.  114, 
a.  33.  16  ;  a.  23.    Contingent  interests  shift  &c. ;  cases. 

IV,  ch.  125,  a.  4,  a.  5.  Cases  of  contingent  remainders,  blended 
with  esutes  by  descent,  by  purchase,  by  limitation. 

IV,  ch.  139,  a.  3.  6.    Contingent  remainder,  how  destroyed  Sic. 

IV,  ch.  135,  a.  5.  Right  of  entiy  will  support  a  contingent  re- 
mainder ;  but  not  a  fee  or  conditional  fee,  iv,  ch.  114,  a.  19. 

IV,  ch.  135.  Reversions  and  remainders,  estates  in,  a.  1  to  8.4. 
Several  cases  of  contingent  estates,  a.  fl.  Remainders  when  con- 
tingent, or  vested  ;  cases  of  contingent  esrates.  See  Eatatei,  Abey- 
ance, Remaindertf  Executory  Deviiet,  Uies  and  Truiti,  Contin- 
gent estates  are  assignable  Sec.,  i^,  ch.  135,  a.  20.  And  may  be 
devised  before  th<;y  vest,  a.  30 ;  or  assigned,  a.  30. 

CONTINUAL  CLAIM,  iv,  ch.  132,  a.  2,  cases ;  a.  3,  cases  of. 
See  Entry  and  Poaseanon. 

CONTINUANCE,  v,  cb.  175,  a.  18.  Imparlance  or  continu- 
ance, when  and  how  a  party  may  have  it;  cases,  I  to  13.  Sec 
Imparlance  amew'ed,  vi,  clt.  185,  a-  8.  8. 

Vll,  ch.  222,  a.  14.  Refusal  to  continue  an  action,  charged  widi 
intent  to  oppress,  involving  the  coostructioo  of  Federal  and  Stale 
law. 

CONTINUANDO,  v,  ch.  172,  a.  7.  1  to  28;  cases.  V,ch. 
173,  a.  I    11  to  15.   Cases  of  declaring  with  a  conftnturmfa. 

CONTRABA^'DS  OF  WAR,  what  are,  ii,  ch.  40,  a.  6.  Can- 
not be  seized  till  landed  or  offered  for  sale,  u,  cb.  40,  a.  6.  E^ 
9,U. 
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Act  of  Congress  as  to,  passed  December  4,  1781,  a.  0.  9.  By 
the  law  of  nations,  8,  9.    Captures. 

A  neutril  cannot  insure  goods,  contrahandt,  carried  by  a  oetttra] 
to  a  party  ai  war,  if  contraband,  by  the  Ian  of  nations,  as  his  act  i> 
in  violation  of  a  law  to  which  he  is  a  party,  10.  Cases,  vii,  ch.  227, 
B.29. 

CONTRACTS  AND  CONSIDERATIONS,  i,  ch.  1,  a.  1. 
What  is  a  contract;  several  defiaitioos,  I.  Obligation  of  a  contract, 
I.  Several  kinds  of  contracts,  3,  10.  Divisiras  genera),  2.  Prob- 
able origin  of  contracts,  3. 

I,  ch.  1,  a.  2.  The  nature  and  forms  of  contracis  and  agree* 
ments  ;  terms  verbally  settled  constitute  an  agreement ;  this  reduced 
to  writing  a  contract,  1.  This  whea  sealed,  a  deed,  1.  Main  ques- 
uon,  what  did  the  parties  roeao,  1.  Proper  consideration  the  hasis 
of  a  contract,  2.  The  effect  if  executed,  3.  Executory,  2.  Known 
classes,  3.  Security  is  the  object,  2.  How  one  must  fae  valid  when 
made,  2.  Amount  or  adequacy  of  consideration,  how  understood, 
3.  What  a  private  contract,  a  legislature  cannot  impair,  4.  Clause 
in  the  Western  ordinance,  4.  In  the  Federal  constirution,  4.  How 
construed  as  to  contracts  and  corporations,  4.  Distinction  between 
charitable  and  political  corporations,  4,  5. 

I,  ch.  I,  a.  3.  The  execution.  Every  exchange  is  executed  at 
the  lime,  I.  Or  to  be  executed,  as  to  do  an  act,  or  convey  a  right, 
1.  How  one  owes  or  detains,  2.  How  enforced,  2.  Money  pay- 
ments, bow  introducced  be.,  2.  When  a  debt  when  damages  are 
recovered,  2.  Cases  on,  in  equity,  i,  ch.  19,  a.  2.  13  to  31  ;  ii,ch. 
35,  a.  6.  13  to  17- 

I,  ch.  1,  a.  4.  Contracting  parties,  I.  Must  be  two,  and  bow 
able  ;  and  other  principles,  1.  Idiots  &u:.  who  cannot  contract,  2, 
So  void  by  undue  practice,  2.  Consent  may  be  expressed  or  im- 
plied, 3.     Caution  as  to  implied  assent,  3. 

I,  ch.  1,  a.  5.  Matters  of  coaU-acts  and  agreements ;  the  coa- 
tractor  must  have  an  actual  or  potential  Interest  &c.,  1.,  What  is 
potential,  1.  How  a  condition  I.  Possibility,  contracts  as  to,  are 
to  three  kinds,  2.  Coupled  with  an  interest,  so  is  devisable,  or  as- 
signable, or  descendible,  1.  But  neither  is  a  bare  possibility,  as  the 
heir'i  hope  of  succession,  2.  Is  only  to  be  barred  by  warranty,  2. 
Here  contingent  interest  does  not,  while  contingent,  even  descend, 
oor  is  assignable,  3.  But  may  be  often  released  to  the  tertenanta, 
&c.,  3.  Several  rules  and  cases,  3.  True  difference  between  such, 
release  and  a  transfer,  3.  Condition  precedent  in  personal  mat- 
ters, 3. 

I,  ch.  l,a.  6.  Privies  in  contracts,  how  affected  by  privity,  1. 
If  voidable  by  a  non  eompoi^  may  be  avoided  by  his  privies  in 
blood,  as  his  heirs  tw.,  Beverly's  case,  1.  Wbo  are  privies,  and 
of  what  kind,  1,  The  priacipU  of  impliad  assent,  of  summons,  nil 
^verance,  !• 
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^f  primti/  ofeontraei,  ihe  release  of  one  of  a.  party,  or  to  one, 
affects  all,  2.  Reasons,  2.  Exceptions,  2.  Priries  in  esUte,  a 
deed  by,  or  to  one,  bow  pleadable,  3. 

I,  cb.  1,  a.  7.  Of  dittotving  cmtracti.  Tbe  settled  rule  is  the 
.  Roman  maxim :  ifnum  quodqne  diuolvi  et>  ligaoiine  quo  ligatur. 
Hence  g  deed  by  deed  &«.,  1-  Exceptions,  1.  Every  payment 
supposes  a  'debt,  2.  Hence  monies  paid,  not  even  morally  due, 
may  be  recorered  back,  3.  What  is  a  valid  payment,  3.  Princi- 
ples of  contracts  in  the  civU  law,  often  nearer  the  morai  $ente  of 
mankind,  than  those  of  tbe  English  law,  3.  Several  principles  ex- 
tracted from  the  Erencb  code,  taken  from  the  civil  law,  3.  DeG 
nition  of  a  contract  in  this  code,  4.  Condition,  4.  Contractor's 
consent,  4.  His  capacity,  4.  A  certain  object,  4.  Exception,  if 
by  mistake,  or  deceit,  or  violetKe.  4.  What  is  either,  as  lo  diSer- 
ent  persons,  4.  Effect  of,  after  approving,  &■  How  Le  dol  or  de- 
ceit avoids ;  how  ever  to  be  proved,  6.  Every  one  cnn  contract, 
not  disabled  by  law,  7.  Though  the  contractee  be  incapux,  7. 
Hay  contract  about  (he  mere  postanon  of  a  thing,  8.  When  void, 
as  illegal,  9.  Obligation  to  give,  implies  delivery  &tc.,  10.  Nothing 
is  due  to  the  contractee,  till  tbe  contract  is  broken,  11.  What 
agreed  damages,  13.  The  construction  is  on  the  whole  contract, 
13.  Every  condition  impossibly  against  law  or  good  morals,  is 
void,  14.  What  such;  rules  as  to  conditions,  and  cases,  14.  Where 
the  creditor  has  an  election  to  avoid  Ihe  contract,  or  demand 
on  it.  , 

Contracts  in  the  alternative  ;~<ontTACloT^s  election,  15.  How 
restrained,  16.  The  con&act  tolidaire,  defined ;  is  not  in  our  law, 
17.  Solidaire,  though  each  debtor  is  differently  bound  he.,  17. 
Many  other  pecnliarities  in  this  CMitract.  1 7. 

Penal  contract* ; — contract  void,  so  is  the  penal  part,  18.  Not 
so,  nee  -Deria,  18.  Creditor  may  waive  the  penalty,  18.  Payments 
valid  by  tbe  (Mil  law  tfc.,  19.  How  payment  may  be  valid  ;  cases, 
20.  Payment  by  whom  directed,  by  the  civil  law;  cases,  31. 
What  benefits  the  principal,  does  the  surety,  32.  Limitation} 
when  it  begins  to  run,  23. 

Implied  contract* ; — how  arising ;  several  rules  and  cases,  34. 
^uOMi  contracts,  24.  Da  debits,  ou  qwasi  des  debits,  34.  One 
who  receives  what  is  not  due  to  him,  must  refund  ;  cases,  2b.  De- 
licto, quasi  delicto,  how ;  hence  an  action  arises,  26.  Fadt  per 
aliam,  or  per  le.  26.  Difference  between  morality  and  law,  in  some 
special  cases,  27.  Differ  only  when  the  law  goes  on  policy,  27. 
Explained,  id.  Honest  rule  in  construing  contracts,  36.  As  to 
extent  of  one's  contract,  29.  Is  according  to  the  law  where  made, 
29.  As  to  enforcing  it  according  to  the  law  where  enforced,  29. 
Construction  also,  according  to  the  subject,  30.  Note  dated  or 
nade  w  Sunday,  is  valid,  31,    In  making  contracts,  caveat  emptor, 
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applies  only  to  real  eBUtes,  33.  la  equity,  33  to  60.  Shewing  the 
naaterisl  differeocesMietveeD  contracts  in  equilj  and  law. 

I,  ch.  1,  a.  8  to  4d.  CoDsideratifflas  of  eontracu,  see  Coiuider- 
aiiont,  ante.  IKscfaarged,  never  can  be  revired,  i,  ch.  1,  a.  45. 
Illegal  contracts,  several  cases,  i,  ch.  9,  a.  10,  a.  16.  Amoi^  others, 
every  one,  to  do  an  immoral  act,  is  void ;  or  mtUum  m  h,  not  al- 
ways malum  prohibitum.  Against  our  laws  void,  though  made  by 
eaemias,  vii,  ch.  225,  a.  5.  14.  , 

I,  ch.  9,  a.  i.  3.  A  contract  made  with  one  to  one  intent,  and  is 
bad  as  to  that,  cannot  be  used  to  another,  8 ;  cases,  this  a.  3,  from 
1  to26. 

I,  ch.  d,  a.  S3  ;  r,  cb.  169,  a.  2.  If  the  parties  make  an  txprtu 
one,  the  law  will  not  uapli/  one;  cases}  ,but  i,  cb.  30,  a.  31.  If 
one  party  rightfully  annul  it,  the  implied  one  will  exist;  and  see 
Implitd, 

III,  cb.  80,  a.  3.    Every  contract  must  be  proved  ei  laid,  4. 

V,  ch.  139,  a.  3.  Qemtral  prineipUt  at  the  ground  of  debt,  1  j 
and  on  contracts  generally,  1.  And  wherever  one  is  moraUy  bomti 
to  do  a  ihing,  and  actually  promises  to  do  it,  an  action  lies,  1 .  If 
one  engage  for  sufficient  coDsideratioD  to  do  a  thing,  not  morally  ia 
bis  power,  he  must  pay  damages  for  non-performance,  3.  The  law 
enforces  every  viJid  contract,  and  no  void  one,  3.  Material  grounds 
of  a  valid  contract,  6.  Contracts  binding  generally ;  shortest  in- 
quiry  is,  what  makes  one  void,  or  vmdable,  6.  A  minor's,  where 
void  or  not,  ot  voidable,  6.  Various  character  of  the  wife's  con- 
tract, 10,  C<Mitract  on  compromise,  7.  How  law;  bow  equity 
did,  and  does  enforce  a  contract,  6, 9.  One  void,  cannot  be  con- 
firmed, 10. 

y,  cb.  139,  a.  4.  Contracts  executory  on  both  sides,  transfer  bo 
immediate  right;  cases.  1.  How  and  wbeo  either  party  may  or 
must  execute,  1.  How  heavy  goods  may  be  delivered  in  pareeli; 
cases,  3.     But  one  action,  3. 

V,  ch.  139,  a.  5.  7%e  aet  of  Qod,  or  catualtiet;  eases.  See 
Aet  of  God. 

V,  ch.  139,  a.  6.  Some  genertU  prindpUi  am  which  contrmcte  are 
voidt  1.  Further  cases,  as  not  to  trade  generally,  or  limttedly,  if 
for  no  good  consideration,  1.  So  contracts  against  decorum  or 
good  policy,  1.  So  to  cheat,  to  act  against  law;  sundry  cases,  1. 
So  contracts  obtained  underhisndedly,  or  by  entrapping  one  party  ; 
but  good,  if  equal  when  made,  1 .  So  void  if  parties  verbally  agree, 
and  do  nothing  towards  execution,  2. 

V.ch.  139,8.7.  Contraeli reminded ; — general prineiptet.  When 
by  all  parties,  1.  When  only  to  be  released,  1.  When  the  coo- 
tractee  discharges  or  accepts  ooe  of  a  higher  nature,  1.  Or  gets 
judgment  on  it,  1.  Or  accepts  a  eollater^  satisfaction,  I.  P^vial 
one  not  anntilled  when  put  in  writing-  1.  Nor  by  accepdng  one  of 
the  same  or  lower  degree,  1.    Except,  1.     Not  by  being  delivered 
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up  txeify,  !•  CtD  one  be  void  for  fraud,  end  yet  valid  for  the  real 
debt,  1.  Poiot  examinfld,  1.  So  void  because  the  contract  is  ex- 
mv^ant,  by  mistake,  as  James  v.  Mot^an,  2.  So  if  the  cootractee 
take  adrantage  of  the  contractor's  distress,  3  and  3.  CtHicIuaion,  4< 
Rescinding  presumed,  4. 
V,  ch.  139,  a.  6.    Coniracts  how  confirmed.    See  Confimation. 

V,  ch.  162,  a.  2.  Discharged  In'  another;  contracts  in  detail ; 
see  Jltnm^tit,  i,  ch.  1  to  ST.  Covenant,  iii,  ch.  101  be. ;  and 
debt,  V,  ch.  140  to  170.  In  equity,  vti,  ch.  326, 326.  See  Equity. 
Coatracta  must  he  proved  as  laid,  vi,  ch.  180,  a.  14.  6.  Bristow  «. 
Wright,  be.  &c.    See  V^ariance, 

CONTRACTEES  ;  tome  not  sued,  iv,  cb,  133,  a.  8.  8. 
CONTRA  FORMAM  STATUTI,  vi,  cb.  193,  a.  32,  must  b« 
this  conclusion  if  the  statute  create  the  offence. 

VI,  cb.  196,  a.  6,  Pleading  Mtatute$  ;  several  rules  and  cases. 

VII,  ch.  218,  a.  14.  Contra  formam  rtatuti;  cases  where  neces- 
sarr  or  not,  1  to  13.     See  Statutti. 

CONTRA  LEGIANTLG  SUjE  DEBITUM ;  bow  a  proper 
ctwclusion,  see  Treaion,  ri,  ch.  199- 

CONTRA  PACEM ;  where  a  necessnry  conclusion  or  not,  vii, 
efa. 318,  a.  14.  1.  Want  of,  Eiut  form  in  an  indictment;  hut  form 
in  trespass.     See  Amendmentt,  vi,  ch.  184 ;  vi,  ch,  185 ;  cases. 

CONTRACTORS,  when  answerable  on  the  conU^ciSj  are  not 
witnesses,  iii,  ch.  90,  a.  1 1.  18 ;  as  warrantors  are  not  for  warran- 
tees; reasons.  See  fVarrantor*  \  but  the  vendor  is  a  witness  for 
the  vendee,  if  there  be  no  warranty,  19.     Other  like  cases,  20. 

CONTRIBUTION,  iv,  ch.  108,  a.  3.  33,  Massachusetts  act  of 
1759  ;  how  among  legatees  by  this  act.  Any  one  whose  chattel  or 
real  estate  devised,  is  taken  for  the  testator's  debts,  may  sue  for 
toatrSmtion  all  the  other  legatees,  devisees,  or  heirs,  or  any  of  them, 
for  his  part. 

CONVENIENT  TIME.     See  Reaionahh  Time.  ' 

CONVERSION  IN  TROVER,  is  traversable.  See  Trovtr,  iii, 
ch.  77.     Is  the  gist,  iii,  ch,  T7,  a.  8,  a.  9. 

CONUSANCE  IN  REPLEVIN.  See  Replevin  and  Avowry, 
F,  ch.  171. 

CONVEYANCES,  iv,  ch.  104,  a.  1,  all  bondfide,  and  for  good 
consideration, made  to  persons  ignorant  of  any  fraud  in  the  giantors, 
are  valid  ;  but  if  not  bim&Jide,  a  valuable  connderation  alone  will 
not  take  the  case  out  of  the  13  Ed.  V,  iv,  cb.  104 ;  but  this  must 
be  to  cheat.     See  cases,  Frauda, 

If  one  in  debt  convey  on  any  secret  trusts,  for  his  benefit,  the  con 
veyince  is  void  as  to  those  then  creditors.     See  FrautU. 

IV,  ch.  104,  a.  1,  what  interests  in  land  may  be  conveyed  ;  see 
CovenoKt  to  Cimvey. 

IV,  ch.  104,  a.  3,  and  one  may  convey  whatever  he  aetually  or 
potetJiallj/ hu,  1.    Not  t  mere  possibUiiy,  1.    In  feudal  lioies 
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lands  conid  be  c<Hiveyed  only  by  livery  of  seizin,  2.  Nor  but  hy 
the  lord's  c-onsant,  3.  Oae  can  convey  only  bis  existing  interest  in 
luid«,  4.  What  is  meant  by  land  passiog,  4.  Wbo  has  such  exist- 
ing interest,  5.  Both  mortgagor  and  morlgagee  has,  6.  So  lessee 
for  years  before  entry,  7 ;  and  so  ooe  his  intertue  ttmini,  8.  So 
ooe  eolitlad  to  trees,  grass  sunding,  or  emblemenis,  has  (his  interest, 
0,  So  reversions  or  remainders,  if  vested,  9.  But  not  a  mere 
right  of  property,  or  of  possession,  or  of  action,  nor  of  entry,  11. 
Nor  a  possible  a  contingent  interest  8ic.  12.  But  a  wife  may  re- 
leaae  her  dower,  and  an  heir  bar  his  heirship  by  warranty,  12.  Or 
one  may  convey  a  possibility  coupled  with  an  interest :  so  a  prize 
share  (see  ^itignment,)  not  a  mere  possibility,  15.  How  one  may 
convey  trees,  16.  A  naked  right  may  be  released,  17  ;  and  how,  id. ; 
and  IS.  Heir's  covenant  a  fraud  on  bis  ancestor,  10.  Other  rules 
and  cases,  30  to  3d. 

IV,  ch.  104,  a.  3.  1  to  41,  where  one  must  have  seizen  to  convey 
or  not  be  disseized.     See  Seizen  and  Diueixin. 

IV,  ch.  108,  a.  1.  Massachusetu  statutes  as  to  conveyii^  laod; 
general  principles  and  cases. 

IV,  ch.  108,  a.  2.  Colony  statutes,  material  parts  of  ihem,  1  to  4. 

IV,  ch.  108,  a.  3.  Province  statutes,  material  parts  thereof,  1  to 
34}  and  several  decisions  thereon. 

IV,  cb.  108,  a.  4.  Statutes  in  the  American  revolution,  material 
parts  of  ibem,  as  to  confiscated  estates.  Some  decisions  in  such 
cases,  1  to  4. 

IV,  cb.  108,  a.  5.  Commonwealtli's  statutes,  tnsierial  parts  of 
them,  1  to  S3.     Decisions  thereon,  as  to  pews  aod  esutes  in  uil. 

IV,  ch.  109,  a.  1.    Modes  of  conveying  lands;  general  principles. 

IV,  ch.  109,  a.  3.  English  conVeyances  adopted  here,  four  kinds 
of  in  England  described,  in  part  adopted  here. 

IV,  ch.  109,  a.  3,  as  to  deeds.  Sixteen  sorts  in  England,  nnistly 
adopted  here ;  these  described,  1.  All  adopted  here,  except  the 
feoffineot,  and  bargain  and  sale  in  the 'special  English  form,  1  ;  and 
our  deed  delivered  on  the  land,  is  construed  a  feuffinenr,  1.  Why 
so  many  English  forms  adopted  here,  1,  We  have  adopted  the 
.English  deed  substantially,  2,  The  essential  parts  of  it  described, 
2,  3.  Where  sealed  by  one  partner  for  both,  4.  What  a  delivery, 
S.  When  an  escrow,  6.  Coasideration,  7.  When  void,  8.  Pos- 
sesaon  of  title  deeds,  9.  Reference  in  a  deed,  10.  Delivery  of; 
cases  of  deliveries  sod  escrows,  11  to  16. 

IV,  ch.  109,  a.  3.  Who  is  a  party  to  a  deed  or  not ;  cases,  17 
to  34.  How  one  in  remainder,  not  named  in  it,  may  sue,  23,  24. 
Court  must  admit  a  deed,  25. 

IV,  cb.  109,  a.  4.  ExceptioDt  in  deeds,  good  or  void,  1  to  17. 
See  Exxeptiotu. 

IV,  ch.  ^09,  ».  B,  Habendum,  use  and  how  construed  Uc. ; 
rulea  and  casefl»  I  (o  19.    See  HtAendmn, 
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IV,  cb.  109,  a.  6.  Principles  of  coDTeyaDces,  oo  Masaachuaetts 
■Utotes  ;  statutes  examined,  1  to  6.     Adjudged  cases,  6  lo  12, 

IV,  ch.  109,  a.  7.  Is  our  Malule  deed  recorded  equiTaleut  to  the 
nacieat  feoffmeot,  or  the  ancient  Itverj  of  seizin  ?  The  pomt  ex- 
amined. 

IV,  ch.'  109,  a.  8.  Our  statute  is  very  unlike  the  English  bargain 
and  (ole,  1  ;  the  reasons,  1 .  Where  our  covenant  of  warraoiy  in  a 
ooaTeyatK^e  attaches  or  not,  £. 

IV,  ch.  109,  a.  9.  Fraudulent  conveyances  as  to  creditors  and 
purchasers ;  cases,  and  13  El.  5  ;  and  37  £J,  4,  cited.  Construc- 
tion, as  in  Doe  v;  Routledge,  a,  1  to  13. 

IV,ch.  109, a.  10.  DeedjWiiere  fraudalent  and  void, or  iwt,aato 
creditors  and  purchasers  ;  several  cases  and  principles,  1  to  10.  Se* 
Fravdt. 

IV,  ch.  109,  a.  11.  Proprietors  of  oommou  sod  undirided 
lands ;  conveyances  by  them.     See  Proprieton. 

IV,  ch.  110.  Principles  of  English  conveyances  adopted  here. 

lV,ch.  110,  a.  1.  jSygifi;  requisites  to  make  it  vahd;  rules 
and  cases.     See  Q^ 

IV,  ch.  1 10,  a.  2.  Granti ;  how  of  ibings  lying  in  grant,  and  not 
in  livery,  who  can  ^rant  &c  ;  several  cases  be- 1  to  9.  See  GranU. 

IV,  ch.  1 10,  a.  3.  htattt ;  several  cases,  1  to  24.     See  Leaiu. 

IV,  ch.  110,  a.  4.  Leaie  and  reUatei  sundry  principles  and 
cases,  1  to  10.     See  Leaae  vnd  Rdeate. 

lV,-t:h.  110.  a-  d.     Reltasti;  grounds  and  cases,  1  to  31.     Sea 

IV,  ch.  1 10,  a.  6.  Confirmatioiu ;  cases,  1  to  5.  See  Cmifir' 
mtatiotti. 

IV,  cb.  1 10,  a.  7.     Exchange ;  cases.     See  E*Aange. 

IV,  ch.  110,  a.  8.  Surrendtr ;  prisciplea  of,  and  cases.  See 
Surrender. 

IV,  cb.  110,  a.  9.  Atiignmentt;  principles  of^  and  eases,  1  to 
10.     See  .Singnmentt. 

IV,  cli.  Ill,  a.  I.  Conditioni  and  dtfeataneet;  principles  of, 
and  cases-.     See  Conditiont  and  Defeataneu. 

IV,  cb.  Ill,  a.  6.  Power  to  sell  and  convey  lands,  when  veil 
performed  or  not ;  cases. 

IV,  ch.  Ill,  a.  7.  Grantee  disables  himself  to  perform  condi- 
tions ;  the  effect,  a  covenant  or  defeasance.     See  Ditablitig  Sue. 

IV,cli.  112.     Mortgagti }  conveyances  in.    See  Mortgages' 

IV,  ch-  113,  a.  1.  Bargain  arid  tale.  See  Bargain  ana  Sate. 
Art.  2,  partition.  See  Partition. 

IV,  ch.  114.    Uta  and  tnuta ;  conveyances  to  He.    See  Ute» 
and  Tnata.    Art.  10,  covenant  to  stand  seized  to  uses.     Art.  18,  ' 
niwn  all  executory  interests  must  cease.    Art.  19,  abeyance.  See 
Abej/anee.    Art  20  to  26,  remainders  and  convorsittis.    See  JRe- 
mmtdert  ife.,  ConiingeiU  Utteretti  ^. 
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IV,  ch.  1 14,  a.  27.  Covenant  to  cMrey  landi  ;  cases  lod  pnn- 
ciples  of,  in  law  aod  equity,  1  to  13.  See  Covtnamtt ;  see  Equity, 
iv,  ch.  lia,  a.  10.  10. 

IV,  ch.  114,  a.  28.     Merger,  1  lo  IS.     See  Merger. 

IV,  ch.  114,  a.  29.     Remitter,  1  to  U.     See  Remitter. 

IV,  ch.  114,  a.  30.  DiscondDuanee  of  estates,  1  to  16.  Se« 
Diacontinuance, 

IV,  cb.  114,  a.  31.  Remarks  OD  executory  estates ;  maiif  cases, 
I  to  38,  and  principles  of. 

IV,  ch.  115 ;  iv,  ch,  116  ;  iv,  ch.  117.  Covensnta  of  seizin,  at 
warranty,  and  of  right ;  and  against  incumbrances,  and  as  to  rents, 
and  repairs,  flu;,  usually  inserted  in  conveyaoces.     See  Covenant. 

Oti  State  statutes  in  the  several  Stales,  vii,  ch.  223,  a.  1  to  17. 
For  particulars,  see  the  respective  beads;  also  Covenant. 

CONVEYANCE  TO  THE  ACTION.    See  Indueement. 

CONVICTIOIV.  See  Jluler  Foil  ConncU.  One  convicted  tatj 
be  sued  and  dispose  of  bis  estate ;  and  vii,  ch.  331,  a.  8. 

Coavictioo  by  a  justice  of  the  peace,  is  void,  unless  be  states  the 
evidence,  iii,  cb.  SO,  a.  4.  38.  How  it  must  be  proved  lo  ezcluds 
one '<  testimony,  iii,  cb.  80,  a.  I.  10. 

VI,  ch.  193,  a,  36,  former  conviction  a  plea  in  critninal  cases. 

VI,  ch.  301,  a.  5.  8,  justice's  conviction  on  the  parly's  ctHifession, 
uhere  no  bar  to  an  iudictment.     Contra,  iii,  cb.  83,  s.  33. 

VII,  ch.  321,  a.  8.  Atuinder  and  conviction.  Conviction  is  by 
Terdict,  or  in  a  summary  way,  2.  How  one  convicted  may  be  again 
indicted  or  not,  3.  No  bar  without  judgment,  or  clergy,  or  outlaw- 
ry, winch  is  attainder,  2.  If  outlawed,  and  that  reversed,  may  be 
put  10  plead  again,  3  ;  exception,  3.  How  one  attainted  of  felony 
may  be  indicted  on  treason,  2.     Other  cases  6zc. 

VII,  eh.  331,  a.  9.  Summary  convietiont;  law  holds  a' strict 
bond  over  them  ;  as  to  notice,  jurisdiction,  certainty,  &«. ;  rules  and 
cases,  1  to  4. 

VII,  ch.  231,  a.  10.  Evidence  in  the  deft's.  presence;  several 
cases,  1  to  6. 

VII,  ch.  221,  a.  II,  evidence,  bow  viewed  ;  cases.    ' 

VII,  ch.  221,  a.   12,  conviction  for  curses  be. ;  cases,  1  (o  4. 

VII,  ch.  221,  a.  ]3,  exceptions  and  provisions  in  statutes.  How 
a  summary  conviction  on  a  statute  must  negative  every  exception  in 
the  clause  creating  the  oSence,  I  ;  but  not  in  a  subsequent  one, 
1  ;  cases,  1  to  5. 

VII,  ch.  221,  a.  14.  Judgment  or  adjudicationa;  in  every  coo- 
vinion,  must  be  a  regular  judgment.     What  is  such  or  not,  1  to  9. 

VII,  cb.  231,  a.  15.  Attainder  on  convictions  be.;  cases  end 
principles  thereof,  1  to  9.  Conviction  of  the  tbief  does  not  devest 
the  owner's  property  till  BBlis6ed,  vii,  cb.  221,  a.  16. 

CONVICTS,  vii,  ch.  321,  a.  7. 

CONVOY.  What  is  one,  ii,  ch.  40,  a.  34.  4.  Usual  one  for 
the  whole  convoy:  is  a  naval  force  for  the  whole  voyage,  10.  What 
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b  stilioK  with,  11.  la  Bailing  with  it  in  the  usual  way,  13  to  18  8z«. 

CONUSANCE.     See  Hep/ewn,  v,  ch.  171. 

CO-OBLIGOR.     See  Surety. 

COOPERS.  How  one  in  a  voyage  may  be  corrected  by  the 
master,  v,  ch.  172,  a.  4.  5. 

COPARCENERS.  See  Parcenert,  and  Tenantt  in  Common, 
Joint-TenanU,   iv,  ch.  134  &e. 

COPARTNERSHIP.  See  Partnen,  and  Part  Owntrt,  ii,  ch. 
36  8tG. 

COPIES,  iii,  cb.  83,  a.  1.  Rules,  wherever  the  origiDal  is  con- 
fined to  a  place,  a  copy  must  be  evidence,  properly  attested,  1. 
Where  originals  are  lost  by  accident,  copies  are  evidence,  2  ;  but  a 
copy  of  a  copy  is  not,  2.  Every  copy  must  be  legally  proved,  2. 
If  a  statute  make  a  copy  evidence,  the  original  is,  2.  Acts  of  legis- 
latures, executives,  aad  courts  are  so  confiaed,  3.  How  copies 
must  be  proved,  3.  Not  evidence,  if  the  griginal  can  be  had,  4, 
Original  confined,  as  marshal  bond  he.  copy  is  evidence,  4.  A 
Virgiois  statute,  bow  proved,  4.  How  a  copy  of  a  mauifest,  4. 
How  of  a  patent,  7.  How  of  a  will,  7.  Rule,  if  any  instrument 
be  recorded  by  law,  to  be  valid,  a  copy  certified  by  the  register,  is 
evidence ;  even  for  the  owner  of  the  original,  if  lost,  8 ;  and  of 
course  for  a  stranger,  8.  Proceedings  In  a  bankrupt  case,  bow  cer- 
tified &c.  9.  Copies  of  Federal  court  records,  how  proved,  10. 
Copy  examined  and  proved  by  a  witness,  11  ;(bu(  if  the  law  does 
not  trust  the  officer  to  make  copies,  his  certiScate  is  no  evidence, 

11.  Copies  of  marriage  registers,  and  trausfer  books,  evidence, 

12.  By  act  of  Congress,  March  3,  1797,  copies  in  the  Federal 
treasury  certified  and  sealed  by  the  register,  are  good  evidence  in 
ill  cases,  except  non  ut  factum,  13. 

Ill,  ch.  82,  a.  2.    Certificates,  1  to  12.    See  Ctrtificata. 

Ill,  cb.  82,  a.  3.  Copies  of  loit  papers ; — rule,  if  originals  be 
evidence,  and  lost,  copies  are,  1.  And  even  parol  evidence  of  their 
contents,  1.  Second  rule,  the  copy  must  be  proved  to  be  true,  by 
the  best  evidence  to  be  had,  2.  A  bill  in  a  [>enal  action  is  lost, 
supplied  by  the  copy  taken  by  the  pit.,  3.  So  where  an  award  was 
lost  io  the  mail,  4.  So  notes  lost,  S,  6.  Record  lost,  7.  Recov- 
ered, tost,  8.  Lease  lost,  9.  Original  in  the  other  party's  hands, 
is  as  lost,  10.  Deed  pleaded  as  lost  by  time  and  accident,  1 1.  So 
if  burnt  or  kept  by  the  other  parly,  12.  Not  by  it  if  the  original 
deed  be  suppressed  by  his  grantor,  Andrews  v.  Flagg,  13.  Lost 
wrilmgs,  til,  ch.  86  j  v,  ch.  144,  a.  14  j  t,  ch.  164,  s.  6  ;  vi,  cb. 
180,  a.  11.    See  Lott  Deedi. 

in,  cb.  82,  a.  4.  Copies  of  copies  no  evidonce ;  reasons,  1. 
Other  copies,  3.  Certificate  of  a  deed  enrolled,  good,  3.  Of  the 
re^stry  of  a  vessel ;  bow  proved  when  held  by  the  other  party,  4. 
Co|riea  of  proceedings  in  foreign  courts  must  be  proved  like  other 
facts,  S.     Certified  by  the  officers  not  strictly  sufficient,  5. 

HI,  ch.  62,  a.  6.    Copies  of  ancient  grants  and  records  &cc.  of 
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proceedings  in  proprietors' meetings  anciently  beld,  though  not  proved 
to  have  been  legally  held,  1.  But  justice's  narraot  to  call  such 
meeting  within  twenty  years,  must  be  proved,  2.  Copies  used  on 
nul  tiel  record  pleaded,  v,  ch.  166,  a.  6.  9. 

IV,  cb.  112,  a.  5.  50.  Judgment  in  mortgage  may  be  given  on  a 
copy  of  the  mortgnge  deed  filed  ;  made  a  general  rule. 

COPPER  COINS.    See  Coini. 

COPPERS,  where  6xture8  or  not.  See  Fixlura,  a,  ch.  76,  a. 
8.  22;  iv.  ch.  133,  a.  3.2. 

COPY-RIGHT,  ii,  cb.  61,  a.  1.  General  prindplei.  A  man's 
labour  entitles  him  exclusively  to  his  literary  compositions,  1.  Mil- 
lar V.  Tayloc,  A.  D.  1769,  was  the  first  case  in  the  King's  Bench 
as  to  this  sort  of  property ;  form  of  ilie  declaration  in  tort,  (book, 
Thomson's  Seasons,)  3.  Special  verdict,  2.  Authors  had  not 
the  sole  right  to  their  works  at  common  law,  after  he  published,  S. 
8  of  Anne,  secured  the  right  for  fourteen  years,  2.  Willes  J. 
and  Aston  J.  contra  on  the  main  point ;  thetr  reasons,  2.  Reason- 
iog  of  Yates  J.,  2.  Five  questions  to  the  Judges,  and  their  answers, 
2.  Eight  judges  held,  (against  four,)  the  author's  publishing  bis 
work  did  not  take  away  his  right,  3.  House  of  Lords  otherwise,  3. 
A  musical  composition  is  within  the  8  of  Anne,  3. 

II,  ch.  61,  a.  2.  Statutes  in  the  United  Statet.  Massachusetts 
act,  March  17,  17&.1,  twenty-one  years  ;  acts  of  Congress  fourteen 
years;  as  of  May  31,  1790;  of  February  21,  1793;  of  June  7, 
1794 ;  of  April  29,  1802  ;  material  parts  of  said  acts,  1  to  6.  Pit's, 
grantor  fraudulently  obtained  a  patent  right,  sold  it  to  the  deft.,  and 
he  gave  his  note  for  it,  held  void,  7.  Odiorne  v.  Winkley,  8.  Special 
declaration  for  infringing  a  patent  right,  S.  Principle,  the  whole 
machine  or  discovery  must  be  new,  8.  To  abridge  a  book,  and 
exerdte  the  judgment,  is  a  new  work,  8.  A  Federal  patent  right 
cannot  be  tried  in  a  State  court,  8.  Assignee  of  a  part  of  a  pa- 
tent cannot  sue,  8.  Case  lies  for  pirating  the  new  additions  and 
corrections  to,  and  in  an  old  work,  9.  But  one  is  not  liable  to 
anoiher  author  if  be  vary  in  principle,  1 0.  Assignee  of  a  print  may 
sue  one  for  pirating  it,  1 1.  Patent  is  void  if  tlie  specincatioo  be 
uncertain,  12.  None  for  a  phUotophicat  principle,  13.  The  speci- 
fication, 14.  The  invention  must  be  new  to  the  world,  15,  16. 
H,  ch.  61,  a.  3.    Other  American  cases,  1  to  9. 

CORAM  NON  JUDICE,  iii,  ch.  75,  a.  4.  Officer's  jurisdic- 
tion, 4,  5,  7,  8,  11,  17,  fcc. 

V,  ch.  146,  a.  &.  Judgment  coram  non  judux,  is  when  the  court 
has  no  jurisdiction.  Judgment  void  and  avoidable  by  plea ;  several 
cases,  I  &c. 

V,  ch.  160,  r.  30.    A  record  coram  nonjudiee,  is  no  estoppel. 

V,  ch.  172,  a.  7.  Proceedings  coram  nonjudiee  are  void  ;  any 
one  injured  has  trespass,  4  8zc. 

CORAM  VOBIS  IN  ERROR  8wj.  See  v,  cb.  X37,  a.  7.  8 ; 
and  y,  ch.  137,  a.  3. 
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CORN,  unas  reaped  caro,  ii,  cfa.  G3,  a.  4.  66 ;  ir,  eh.  133. 
Where  a  chattel  or  not,  see  Chaitelt.  Growing  corn  ripe,  may  be 
uken  on  execution,  iii,  cb.  75,  a.  6.  Pealiallow  c.  Dwight,  15' 
Unripe  cannol  be  attached,  v,  ch.  136,  a.  16. 

01,  cfa.  101,  a.  3.  13;  v,  ch.  151,  a.  ].  4.  Loose  shocks  of 
com  not  distrainabie  for  rent. 

CORONERS,  their  powers  and  duties  ;  is  a  mioisterial  officer, 
iii,  cb.  75,  a.  2.  7  ;  iii,  cb.  75,  a.  6.  2.  Their  civil  authority  by 
aialute;  cannol  make  a  deputy,  iii,  ch.  74,  a.  8.  2. 

VII,  cb.  219,  a.  5.  Cormer't  inquititioni ;  his  power  and  duty 
Jo  crimiDal  cases ;  bis  inquisitions,  how  taken ;  tlieir  effect  izc- ; 
officer  at  common  law  ;  but  now  cannot  appoint  a  deputy ;  cases. 

Vil,  ch.  219,  a. -6.  Massachusetts  statutes  as  lo  their  inquisitions : 
die  matcial  parts  of  ibein  in  ihe  Colony,  Province,  and  Common- 
wealth, I  to  4.  His  inquiry  has  no  relation  to  forfeitures,  5,  Mode 
of  proceedii^,  6. 

VII,  ch.  219,  a.  7.    The  force  and  effect  of  his  inquisitioD,  1  to 

30.  His  hood,  bow  approved,  vii,  ch.  219,  a.  5. 

m,  cb.  75,  a.  8.  A  coroner,  who  is  also  a  deputy-sheriff,  may 
serve  a  writ  on  another  deputy-sheriff,  20. 

CORPORATOR,  Ui,  ch.  90,  a.  4.  See  Evidence.  Witness  or 
not;  cases. 

CORPORATIONS.  See  By-Latet  and  Cor^oroftoiu,  i,  cfa. 
32,  and  iii,  ch.  76,  and  v,  ch.  143. 

CORPOREAL  HEREDITAAtENTS ;  what  things  are  sucb, 
V,  ch.  125,  a.  1.  d;  iv,  cb.  110,  a.  2.  2. 

CORRECTION.  See  Houte  of  Correction;  and  Master  and 
Servant;  and  v,  ch.  172,  a.  4.  5.  ^ 

CORRELLATIVES,  iv,  jh.  125,  a.  4.  2j  iv,  ch.  130,  a.  6. 

31.  As  to  chattels,  tesutor,  and  executor,  &c.,  are  sucb. 
CORRUPTLY  AGREED  ;  not  necessary  to  be  fouad  in  usury, 

v,  ch.  153,  a.  4.    See  Utury. 

CORRUPTION  OF  BLOOD.  See  Jlttainder ;  also  Convic- 
liont  and  Attaiadera. 

COSINAGE,  an  ancestrel  writ  of,  not  adopted  here  as  once  used 
in  England. 

COSTS,  vi,  ch.  196,  a.  1.  General  prtnciplet.  No  costs  in  error, 
at  common  law,  1.  And  generally  in  no  case  by  the  name  of  costs, 
2.  But  as  part  of  the  damages,  3.  Judgment  against  two ;  ono 
brought  error,  quashed ;  deft,  had  coats,  3.  '  Deft,  had  a  verdict 
first  trial ;  pit  the  second  ;  he  had  costs  of  that,  4.  Both  parties  in 
fault,  neither  has  coats,  as  in  a  case  badly  stated,  in  repleader,  &c., 
5.  Where  be  who  has  the  beDe6t,  pays  them,  6.  Pit.  is  entitled 
to  cosu  on  counts  on  which  the  deft,  pays  mouey  in,  7.  And  oo 
all  counts,  if  verdict  for  him  only  on  one,  8,  14.  But  if  several 
issues,  deft,  is  entitled  on  the  part  found  for  him,  8.  Statute  gives 
•  peiial^  10  the  party  aggrievsd,  be  faaa.  costs  also,  9.     Not  so  a 
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common  informer,  fae  has  noo«  at  commcHi  law,  or  on  ^e  statute  of 
Gloucester,  9.  He  has  ooae,  except  specially  given,  10.  Pit.  had 
costs  on  defl.,  default  on  one  count ;  deft,  bad  on  issue  found  for 
him  on  another,  10.  Money  paid  into  court,  pit.  takes  it  out,  bas 
costs  so  far ;  but  not  if  he  go  on  to  trial,  and  fails,  1 1.  But  has,  if 
he  withdraws  Ihe  trial,  13.  One  sued  for  nine  distinct  rights,  had 
costs  on  three  for  hint ;  but  paid  costs  on  six  found  against  bim,  13. 
See  Set-of,  v.  ch.  166,  a.  6. 

VI,  ch.  195,  a.  3.  CotU  in  Miuiaehvseilt.  Statutes;  Massa- 
chusetts act,  October  30,  1764;  the  broad  provision  for ;  practice 
had  extended  it  to  executors,  administrators,  and  guardians.  Ma^ 
Sachusetts  acts,  March  11,  1784;  February  13,  1787;  March  4, 
1784;  March  H,  1784;  February  19,  1787;  March  12,  1808; 
March  8,  1792;  February  27,  1796;  June  18,  1799;  June  4, 
1602;  March  7,  1606;  material  pans  of  them,  1  to  14. 

VI,  ch.  195,  a.  3.  Caies  decided  in  J^Ia3sacAtt^etU.  Referees 
may  settle  costs  as  attached  to  damages,  1.  Costs  for  the  probate 
appellee,  3.  None  in  cases  of  mandamvi  and  certiorari,  3.  Quar- 
ter costs  in  a  trustee  suit  under,  4.  Half  in  false  imprisoDment,  4. 
Coats  in  cases  in  error ;  see  Error,  v,  ch.  137.  In  trustee  actions, 
see  Trwiee  Actiom,  vi,  ch.  192.  Of  ways,  see  fVat/M,  iii,  ch.  79. 
Deft's.  disclaimer  found  against  him,  pit.  had  costs,  v,  ch.  176.  a. 
12.  Judgment  arrested,  no  costs,  6,  First  judgment  in  review 
reversed  in  part,  the  costs  of  it  stand,  8,  Several  other  cases  of 
costs,  9  to  30.     For  one  deft.  &u:.,  dl. 

VI,  cb.  195,  a.  4.  Costs  in  the  f:ourts  of  New  York  ;  cases,  1 
10  62.     Costs  for  deft.,  pit's,  writ  lost,  37. 

VI,  ch.  195,  a.  5.  Costs  in  the  United  States  courts ;  cases. 
Ho  7. 

VI,  ch.  195,  a.  6.    English  cases  on  general  principles,  1  to  23. 

VI,  ch.  195,  a.  7.  Costs  at  the  court's  discretion  ; — rules  and 
cases,  1  to  8.  Joint  promisors  plead  severally  their  costs,  !i,  ch. 
62,  a.  6.  33. 

See  costs  in  other  cases  in  almost  every  kind  of  action  and  proso- 
cution.  None  in  quo  warranto,  vi,  ch.  18€,  a.  13.  Full  costs  in 
a  suit  for  a  penalty,  though  but  $15  damages,  v,  ch.  153,  r.  3. 
Bumham's  case.  Corporation  not  local,  none  for  travel,  v,  cb.  143, 
a.  5.  Keonebeck  Proprietors  V.  Crossman.  Against  a  special  endorser 
of  a  writ,  v,  ch.  149.  Officer  sues  four  replevin  bonds,  has  four 
bills  of  costs,  as  he  sues  in  trust  for  four  creditors,  v,  ch.  144,  a. 
15.  24. 

Vn,  ch.  224,  a.  13.  10.    Costs  Stc.  in  cases  of  seizure,  II,  13. 

ni,  ch.  90,  a.  11.  34.  Liability  to  costs  alone  excludes  a  vrit- 
aess,  ii,  ch.  62,  a.  4.  7. 

COTTAGE ;  an  estate  in  by  disseisin  &c.,  poor,  u,  ch.  53. 
Massachusetts  Colony  tews  as  to,  ii,  ch.  64,  a.  3.  11. 

COVENANT,  iii,  ch.  101,  a.  1.    aencrtd  frine^la.    Aa  tg  th« 
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kind  nitare,  and  extent  or  covenants,  1  to  S.  CoTcnantfl  to  eoiiTey, 
ir,  ch.  114.  a.  37.  1  to  12. 

ni,  eb.  101,  a.  2,    On  what  worda  ao  acttoo  of  corenant  lies,  1. 
Lies  on  any  words  in  a  teaUd  instrument,  by  which  one  engages  to 
do  or  not  to  do  a  lawful  act,  if  oot  by  way  of  condition  or  defeas- . 
loce,  1.     Even  on  iproviio,  I.     Rulea  and  cases,  1  to  33. 

Ill,  cb.  101,  a.  3.  On  what  words  it  lies  not.  Never  when  the 
words  do  not  amount  to  an  agreement,  1.  Rulea  and  cases,  1  to  27. 
And  not  if  against  law  or  good  policy,  8  8ic.  And  all  covenants 
depending  on  void  conveyances  are  void  ;  not  independent  ones,  3. 
Generally  one  not  named  in  a  deed  cannot  sue  on  it,  14.  One  may 
be  limited  by  reference,  5.  How  affected  by  the  statutes  of  frauds, 
6.  To  do  things  naturally  impossible,  are  void,  4.  The  law  may 
suspend  a  contract ;  but  if  the  eontractee  do  it  for  a  moment,  it  il 
gone  forever,  18.  Part  in  the  same  deed  against  Jaw,  and  part  not, 
UM  pan  il  good,  19.     So  conditions. 

Ill,  cb.  101,  a.  4.  Covenants  in  law ;— rules  and  cases,  1  to  17. 
This  lies  only  on  an  actual  ouMter ;  atA  as  to  the  use  of  a  thing,  as 
t^  the  pump  ;  nor  does  it  extend  to  goods ;  tbe  words,  dedi,  eoncati, 
et  demiti,  redendo  ;  covenant  by  eilo^ppel ;  cases,  13,  13,  14. 

HI,  ch.  101,  a.  5.  Rules  of  construction,  under  twenty  beads; 
explained  by  various  cases,  1  to  43. 

Ill,  cb.  102,  a.  1.  Covenant  cm  indenture!  of  apprenticeship. 
See  Jlpprenticea  ^c. 

III,  cb.  103.    Covenant  on  cfaarter-patty.    See  Charttr'Party. 

IV,  cb.  104,  a.  1.  Covenants  to  couvey  lands.  General  prind- 
fiea,  I  to  10. 

IV,  cb.  104,  a,  2.  What  interest  in  lands  may  be  conveyed  ;— 
cases,  1  to  18.    See  Contingeney,  and  Pottibility,  and  Conveyance. 

IV,  cb.  104,  a.  3.  Seizin  and  Duseizin  ;— cases  and  principles 
of  them,  1  to  41.    See  Seizin  and  JWunzui. 

IV,  cb.  104,  a.  4.    Possession,  I  lo  10,    See  PoMCinon. 

IV,  cb.  105,  a.  1.    Covenants  that  run  with  the  land  ;  cases.  ' 

The  law  disposes  of  these  according  to  tbe  nature  of  the  case,  1. 
Lessee  covenants  with  the  lessor,  bis  executors,  and  adminislrators, 
to  repair ;  his  heir  has  it,  as  running  with  the  reversion,  1.  Other- 
wise if  broken  in  the  lessor's  life  time,  3.  For  none  so  runs  after 
broken ;  the  reasons,  3,  3.  England,  4.  Commim  law  did  not 
give  an  action  on  the  covenant  to  any  stranger  to  it,  4.  Or  to  any 
stranger  lo  a  condition,  or  to  any  entry  for  a  breach  of  it,  4.  Hence 
32  H.  VUI.  c.  34,  was  made,  5.  Tbis  act  adopted  here ;  and 
practised  on  as  far  as  it  applies,  5,  6.  This  act  does  not  extend  lo 
estates  in  tail ;  how  it  extends  or  not  in  other  respects,  7.  Trans- 
fers the  privity  of  action,  8.  This  is  local  or  transitory,  9.  And 
by  this  act  the  assignee  of  the  reversion  has  siich  remedy  as  the 
assignor  had,  9.  Several  material' points  decided  in  Spencer's  case, 
u  to  tbe  covenants  bioding  tbe  aangnee,  10,  11,  13.    Other  cases 
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of  coTeoant's  and  vrarraoteee  ninDing  with  the  land,  to  and  aguoat 
all  kinds  of  assignees,  1 1  to  37.  Distioction  betnreeti  privity  of 
eHate  and  of  contract,  id.  General  principle  is  this,  the  coreDtnt 
runs  nith  the  Isad,  and  binds  the  assignee,  though  not  named  in  it* 
whenever  it  respects  a  thing,  a  part  of  the  premUet  tcAen  the  Itfue 
mat  made,  id.  But  does  not  bind  him,  if  not  named  nhen  to  do  a 
thing,  not  $o  opart,  as  to  build  de  rnyao,  id.  But  does  bind  him,  if 
named,  ibougb  to  do  such  thing  de  novo,  id.  One  taking  a  lease 
for  years  in  execution,  has  covenant  running  with  the  land,  id< 
Covenant  lies  agninst  assignee  of  a  pared,  Konan's  case,  id.  As- 
ngnor  of  one  running  with  the  land,  cannot  sue  on  it,  but  when 
aosnerable  to  the  assignee,  Niles  v.  Sawtell,  36. 

IV,  ch.  105,  a.  3.  Covenants  that  run  not  with  the  land,  1  to 
IS  ;  rules  and  cases.  General  prindplet  ;  assignee  not  bound  if 
not  named  in  (he  covenant,  when  it  is  to  do  something  de  novo,  as 
to  huild  anew,  1  ;  or  collateral,  not  directly  or  at  all  concerning  the 
thing  leased,  as  to  build  on  other  land,  pay  money  in  gross,  Sic.  3. 
HolfOrd  D.  Hatch,  under-lessee,  S.  Eaton  v.  Jaques,  mortgagee, 
not  entered,  6.  Griscot  t;.  Green,  after  broken,  7.  Others,  as 
where  possession  is  entered,  8  &tc.  So  lessee's  collateral  covenant 
not  as  to  the  leased  premises,  is  not  aSected  by  the  lessor's  entry  on 
them ;  and  other  cases. 

IV,  ch.  106,  a.  1,  Covenants  binding  on  heirs,  executors,  ad- 
ministrators, wives,  assignees,  &c. 

Qenerai  prindptes  ;  oAen  bind,  not  according  to  the  words,  but 
the  case. 

IV,  ch.  106,  B.  3.  Executors  and  adminstrators,  bow  bound  of 
not ;  cases,  1  to  4. 

IV,  ch.  106,  a.  3.  The  heir  when  bound  by  or  entitled  to  the 
covenants ;  cases,  1  to  6. 

IV,  ch.  106,  a.  4.  Hutbandi  and  whet ;  how  suable  or  can  sue 
on  covenants ;  cases,  1  to  5. 

IV,  ch.  106,  a.  6.  ^itigtu  and  attigneet,  I  to  10.  Prindplet; 
coveoaot  lies  for  or  against  an  assignee  only  when  it  runs  with  the 
land,  1.  In  covenant  in  law,  accepting  rent  from  him  discharges 
^e  assignor,  1.  Executor  taking,  takes  to  the  use  of  the  testator, 
and  is  assignee  in  law.  1  ;  several  cases,  iv,  ch.  123,  a.  2.  Assignee 
in  fact  includes  assignee  in  lata,  iv,  ch.  106,  a.  5.  2.  In  fact  or 
law,  i,  ch.  13,  a.  6.  21. 

Every  one  is  assignee,  who  is  in  possession  of  the  lessee's  whole 
estate,  however  be  come  by  it,  even  an  occupant,  iv,  ch.  106,  a.  5. 
1.  No  acticHi  lies  for  or  against  an  assignee,  though  named,  as  to 
personal  estate ;  or  where  the  covenant  is  broken  before  he  becomes 
assignee  ;  or  if  not  of  the  old  term ;  or  if  only  mortgagee  not  in 
possession  ;  and  assignee  of  the  reversion  has  covenant  as  his  as- 
ugnor  has  :  and  it  extends  to  covenants  in  fact  and  in  law  to  assignee 
of  assignee  totiet  quoliet ;  to  the  executors  or  sdtnintstralors  of  an 
assiEoee ;  and  lo  assignee  of  an  executor  or  administrator  ;  several 
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CMOS,  ir  iLe  lessor  as^o  his  rent  wilbout  bis  reverskmi  and  tb« 
lessee  agrees,  the  privity  of  contract  is  aasigDed. 

IV,  ch.  106,  a.  6.  ^tiigntt  of  pari,  1  to  13.  Assignee  of  a 
part  of  the  land  may  sue  ;  but  not  of  a  part  of  the  esute,  2,  3.  So 
of  part  is  chai^eable,  4,  5.  Hobert's  opinion  as  to  dividiog  the 
mrranted  premises,  6.  A  warranty  of  lands  to  one,  and  his  heirs, 
and  assigns,  is  to  all  of  tbem,  jointly  and  respectively ;  cases,  9  8ic. ; 
and  iv,  ch.  115,  a.  4.  13. 

rV,  ch.  107,  a.  1.  Covenants,  joint  and  several  Itc. ;  principles 
of.  Is  so  or  not,  according  to  the  interest  passed,  1.  Two  lessors 
covenant,  the  lessee  shall  enjoy,  one  disturbs  bino,  he  alone  is  liable, 
1.  One  joint  in  words  may  be  construed  joint  and  several,  1,  3, 
One  in  law  held  joint,  where  so  is  the  interest,  as  the  demise ;  but 
several  as  to  subsequent  evictions ;  Coleman's  case,  3.  One  joint 
in  form,  deemed  several,  the  interest  being  so,  3.  One  made  to 
two,  survivor  has  the  action,  even  though  to  pay  money  to  the  one 
deceased  ;  Wilioo's  case,  6.  In  covenant  for  rent,  tenants  in  com- 
mon join,  as  in  all  peisonal  actions  ;  and  so  if  lessee  neglect  to  re- 
pair, 7.  Lease  to  two,  they  may  covenant  jointly  and  severally  to 
pay  the  rent,  so  that  the  term  may  go  to  the  one  surviving,  and  the 
executor  of  the  one  deceased  may  he  sued  for  the  rent,  9.  Where 
each  covenantee  is  to  have  a  several  interest  these  cum  qttolibet  eo- 
rum  enables  each  to  sue  alone,  10.  Covenants  joint  and  several 
in  the  beginning,  all  aficr  deemed  so,  though  not  so  expressed,  1 1 ; 
other  cases,  13.  Tearing  off  (he  seal  &c.  14.  Rule  of  law  ;  if 
several  be  jointly,  or  jointly  and  severally  bound,  tearing  off  one's 
seal  discharges  all ;  but  if  severally  bound,  not  so ;  hut  avmds  only 
as  to  bim,  14.  Case  of  the  six  merchants,  15.  Contractee's  cove- 
nant not  to  sue  one  of  the  contractors,  or  settling  with  him  alone, 
severs  the  contract,  17,     Other  cases,  4,  5,  6. 

As  to,  iv,  ch.  108;  iv,  ch.  109  ;  iv,  ch.  110.  See  Conveyaneea, 
iv,  ch.  111.  See  Conditioru  and  Defeatanca,  iv,  ch.  112.  See 
Morigaget,  iv,  cii.  ll<i;  Bargain  and  Sale,  and  Partition,  iv,  cb. 
1 1 4.  Uses  and  trusts ;  covenant  to  stand  seized  to  uses,  a.  10.  I 
to  16.     See  Uie*  ^c.  a.  17.  II  &c. 

IV,  ch.  1 14,  8.  27.  1  to  12.     Covenants  to  convey. 

IV,  cfa.  lis,  a.  10.  10.  Means  to  convey  a  good  title  ;  butsuffi- 
cient  the  covenantor  have  sucb  title  when  be  conveys. 

IV,  ch.  115,  a.  1-  Covenants  of  seizin,  of  right,  of  warranty 
and  as  to  incumbrances.  General  principles  of  them,  and  sever^ 
kinds  of  warranties,  1  to  19.     How  they  operate  and  bar. 

IV,  ch.  115,  a.  2.  Alterations  by  statutes  in  these  cases,  1  to 
12.  British  statutes,  6  Ed.  I. ch.  8;  U  H.VU.20;  3  and  4  of 
Anne,  c.  16,  material  parts  of  them. 

IV,  ch.  lis,'  a.  3.     Assets,  1  to  33.     See  ^autr. 

IV,  ch.  115,  a.  4.  Engliih  eatet  as  to  eovenatOi  of  warranty  ^c. 
As  to  collateral  warranties,  1  to  5.     Commencing  by  disseizin,  6 
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lo  10.  Useal,  11.  Words  grant,  demUe,  kc.  13t  Warranty 
severed,  I3  to  16.  His  warraaiy  living  bis  ancestor,  13  Wife'* 
irarninTy  and  coTsnant,  25  to  32.  Warranty  of  lands  in  PennsyU 
▼ania,  33.  Warranty  by  mistake,  34.  Covenant  for  breacb  of 
covenant  of  seitin,  35.  In  all  these  cases  of  covenant  the  parties 
go  to  trial  on  tbeir  rights  as  they  are  when  the  action  is  commenced, 
36.     CoveDBntee  cannot  rescind  if  title  to  any  part  fails,  36. 

iV,  ch.  US,  a.  fi.  Principles  of  recoveries  generally.  See 
Common  Reeoveriei ;  also  Reeoeeriei ;  cases,  1  to  13. 

IV,  ch.  11 5,  a.  6.  Covenant  of  leizin}  the  print^ples  and 
grounds  of  this  action  ;  eases,  1  to  5. 

IV,  cb.  115,  a.  7.  Covenant  of  right ;  principles  and  grounds 
of  this  action  ;  cases,  1  to  6. 

iV,  ch-  105,  n.  8.  Covenant  ol  warranty,  grounds  of  this  action, 
and  cases,  1  to  7.  • 

IV,  cb.  115,  a.  9-  CovenanU  u  to  incumbmncet ;  grounds  and 
prinriples  of  this  action  ;  cases,  1  to  13. 

IV,  cb.  115,  a.  10.  Covenant!  en  licemet  to  tdl;  cases,  princi- 
ples oi^  eiamined,  1  lo  14. 

IV,  cb.  115,  a.  11.  Remarktonthemaitertoftkuchapter,l\o'1. 
IV,  ch.  116,  a.  1-  Covenant  for  quiet  enjoyment  and  to  save 
harmless ;  general  priticiples,  I  to  4.  This  covenant  is  not  con- 
strued to  extend  to  tortious,  but  only  to  lawful  entries  and  evictions ; 
exceptions :  how  tt)e  law  itself  defends  every  man  against  wrong,  4. 
IV,  ch.  116,  a.  2.  Acts  must  he  done  to  disturb  ;  and  bow,  and 
how  alleged  ;  rnles  and  cases,  1  to  16. 

IV,  ch.  116,  a.  3.  American  canes.  This  covenant  is  wholly  a 
contract  at  common  law ;  hence,  American  cases  tlie  same  in  prin- 
ciple as  the  Enghsfa,  1  lo  6. 

IV,  ch.  116,  a.  4.  Covenant  to  save  harmless,  (in  principle,  as 
or  quiet  enjoyment;)  rules  and  cases,  1  to  10. 

IV,  ch.  116,  a.  6.  Covenants  to  save  harmless  in  the  United 
States,  1,  2. 

IV,  cb.  117,  a.  1.  Covenant  to  repair  and  pay  rent;  general 
principles.  The  nature  of  the  contract,  1.  The  true  meaning,  3. 
Extends  to  new  evictions,  3,  4.  Where  the  less4>e  may  repair  and 
retain,  5.  Covenant  on  these  words,  "  it  it  agreed,"  administi  ator 
bound  by  a  covenant  running  with  the  land,  7.  What  is  expulsion  ; 
and  that  only  is  the  tenant's  excuse  for  not  repairing  or  paying  rent, 
8.    Covenant  to  leave  in  repair,  bow  limited  to  new  erections,  9. 

IV,  ch.  Il7,  a.  3.  Casualties  by  Gres,  tempests,  Eic.  as  to  re- 
pairs; sundry  rules  and  cases,  1  to  17.  See  ^ctt  of  God,  and 
jieddenti. 

IV,  ch.  117,  a.  3.     Covenant  to  pay  rents;  several  cases. 
IV,  ch.  117,  a.  4.     English  cases  for  rent,  1  to  16.  , 

IV,  ch.  117,  a.  5.  American  esses  as  to  covenants,  1  to  16. 
Repair  and  pay  rents,  1  to  16.  Tenant  held  to  pay,  though  the 
mill  was  burnt  &c.     See  Rati  and  Ittpaurt. 
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IV,  ch.  1 18,  t.  1  and  a.  5.  d  &c.  Corensnts  mtitaal  and  inde- 
peot  be. ;  three  sons :  1 .  Mutual  nnd  independent :  2.  Condition^ 
*ad  dependent :  3.  CoBcurrebl  and  mutual  cooditious  ;  principles  of, 
laid  down  in  Kingston  v.  Preston,  3. 

IV,  ch.  118,  a.  2.  Mutual  and  independent  covenants ;  what  are 
iucb  or  not,  and  bovr  averred,  1  to  12.  Rules  and  cases,  v,  ch, 
170,  B.  3.  31. 

IV,  cb.  118,  a.  3.  Coveifanis  C4Miditional  snd  dependent ;  whit 
are  such  or  not,  and  bow  averred,  I  to  10;  rules  and  cases. 

IV,  cb.  1 16,  a.  4.  Covenants  corcurrent,  or  mutual  conditions ; 
what  are  Bucb  or  not,  and  haw  averred  ;  rules  and  cases,  1  to  7. 

IV,  cb.  118,  a.  5.  How  defects  of  averments  of  performance, 
or  offer  to  perform,  is  cured  by  the  other  party's  pleading  over,  1  to 
10  ;  rules  and  cases. 

IV,  ch.  lis,  a.  €.  Covenants;  rules  to  decide  when  dependent, 
when  independent ;  cases. 

IV,  ch.  119,  a.  I.  Covenant  lies  in  sundry  cases  ;  in  others  not. 
A  covenants  tn  convey  lands  to  B.  on  a  day  named,  B,  before  the 
day,  disseizes  hitn,  lies  not,  3.  One  covenants  for  a  stranger's  act, 
3.  Lies  where  one  csreaants  to  sell  grains  be.  and  spoils  them,  4. 
Where  il  is  confined  to  a  literal  mesning,  5.  As  to  taxes,  6.  See 
Taxes.  Where  covenant  in  deed  must  be  broken  by  some  act  to 
he  suable,  7,  8.  Covenant  that  extends  to  a  stranger's  act,  10. 
Lies  on  the  intent,  not  on  the  words,  U.  To  convey  lands  means 
by  good  and  absolute  title,  13.  Where  the  covenantor  is  suable, 
though  pirates  prevent  his  performing,  13.  Where  tw  request  ii 
necessary  to  make  him  liable,  14. 

IV,  ch.  II 9,  a.  2.  Covenants  discharged,  supended, orextingoish- 
ed.  A  covenant  not  broken  in  a  deed  ends  with  it  end  the  estate ; 
ueut,  if  broken,  1,  7, 11,  13,  Covenantee's  release  of  all  covenants, 
the  effect  of  it  by  deed,  2,  3.  See  Diacharge.  When  force,  but 
not  words,  discharge  a  covenant,  4.  Discharged  in  part  only,  6. 
IMsctwrged  by  altering  the  subject,  and  turning  a  com  into  a  horse- 
mill,  8,  When  collateral  ones  are  ix>t  discharged,  9.  One  is  not, 
till  broken,  by  a  release  of  all  actions,  10.  Election,  liquidated 
damagefl,  be.  11.  Where  mutual,  11.  For  quiet  enjoyment,  suit 
after  term  ended,  13.  Obligee  covenants  never  to  sue  a  bond,  is  a 
release  ;  otherwise,  if  only  for  a  certain  time,  14.  Answer  to  part 
of  the  covenant  only,  is  bad,  15.  A  and  B,  joint  and  several  obli- 
gors, ebligees  covenant  not  to  s»e,  one  does  not  discharge  tbe  other, 
16;  iv, -cb.  123,  a.  3,  13.  Parol  agreement  cannot  enlarge  the 
'time  in  a  covenant,  17  ;  tv,  ch.  123,  a..3.  13 ;  iv,  ch.  123,  a.  3.  12, 
defeasance  of  pleaded  ;  and  iv,  ch.  Ill,  a.  7.  14. 

IV,cfa.  119,  a.  3.  Estoppels  io  covenants,  1  to  6.  See  Et- 
iomelt. 

IV,  oh.  ISO,  B.  I.    What  it  a  breach  lof  covenant,  I  to  18. 

IV,  ch.  l%a,%.i.    Htm  Um  breach  of  covenant  Bhall  be  ass^- 
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ed,  1  to  3d.  Tneoty-ttro  rules  laid  down  and  explaiaed  by  raridui 
Cases.     See  Breach  of  Covenant. 

lY,  cb.  ]2i,  a.  1.  PJeadiogs  in  corenant  hj  deAs. ;  general 
principles. 

IV,  cb.  121,  a.  2.  Pleas  good  ;  rules  and  casea,  1  to  30.  Among 
others;  general  perforoiance,  1,29.  How  as  to  negatives,  3. 
When  one  bars  another,  or  not,  5.  Aon  at  factum,  6.  Tender 
and  refusal,  7.  Entry  and  evictioD,  8.  Infancy,  9.  Accord  and 
and  satisfactioii,  10.  So  paymeot,  11.  Reisining  rent  in  case, 
12.  Surrender,  14.  Hatb  not  broken  bis  covenant,  15,  Aon  in- 
fi-egil  conventionem,  J 5,  Poiot  examined;  special  performance, 
]6.  An  apprentice  offered  to  aerre,  17.  As  to  bulky  articles,  iS 
Plea  taking  issue  on  each  particular,  19.  Assignment,  24.  A  form- 
er recovery,  25,  28 

IV,  cb.  121,  8.  3.     Pleas  pot  good  ;  cases,  1  to  19. 

IV,  cb.  121,  a.  4.  How  performed;  tbus  io  tbe  affirmative, 
party  must  shew  bow  performed ;  rules  and  cases,  1  to  22. 

IV,  cb.  121,  a.  5.     Several  cases,  1  to  10. 

IV,  cb.  122,  a.  1.  Ad  end  put  to  covenants,  or  rescinding ;  gen- 
eral principles,  a.  2,  General  rules  and  cases,  1  to  21.  See  Ae- 
»cinding. 

IV,  cb.  123,  a.  I.  PUas  in,  on  leveral  headi.  Departure,  1  to  9. 
See  Departure,     Special  plea  of  assignments,  10. 

JV,  cb.  123,  a.  2.  Proferts,  2,  3.  Deed  operates  from  the  de- 
livery &£.,  4,  5,  Ph.  may  declare  according  to  tbe  legal  effect  of 
the  deed,  and  on  so  much  of  it  as  to  entitle  him  to  bis  action,  6. 
How  to  declare  on  a  mortgage  ;  deft,  must  sbew  a  proviso,  7.  Pit's, 
declaration  must  disclose  matter  sufficient  to  support  his  action,  9. 
Reversioner  must  assign  by  deed,  10,  Action  on  covenant  must  be 
according  to  the  nature  of  the  contract,  11. 

IV,  cb.  123,  a.  3.  Flea  by  defts.  Where  deft,  may  demur  to 
one  breach,  and  plead  to  another,  1 .  Where  all  named  in  the  deed 
do  not  sue,  2.  Pit.  misconstrues  his  deed,  3,  Where  deft,  must 
first  have  oyer,  4.  Where  he  cannot  plead  non  infregit  conoe«tio- 
nem,  5.  Estoppel  to  plead  no  covenaiil,  6.  An  award  after  cov- 
enant broken,  7.  Outlawry  is  no  plea  where  damages  are  uncerfamj 
is  if  certain,  8.  Release  before  the  rent  became  due,  is  no  plea,  9. 
Where  insolvency  no  plea,  10.  Nor  release,  II.  Defeasance  may 
be,  12.  Covenant  when  a  release,  12.  Covenantee  covenants  not 
to  sue  one  of  several  oonventors,  no  release  to  the  others,  13.  Nor 
him,  if  only  for  for  a  limited  time,  13.  Secotid  covenant  not  a  bar 
to  tbe  first,  14.  Deft,  may  plead  to  each  of  several  breaches,  16. 
Act  to  be  done  on  request,  16.  Perfonnance  must  be  pleaded  ac- 
cording to  tbe  terms  of  tbe  covenant,  17,  Set-off  is  a  good  plea, 
18.     But  not  of  unliquidated  damages,  19. 

IV,  cb.  124.  Voucher  in  actions  of  covenant.  See  youdter. 
And  vi,  cb,  178,  a.  1.    Proper  pleas  in  covenant,  1  to  19. 
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IV,  cb.  1 14,  a.  6.  CoTSDaDt  to  staod  seized  to  uses ;  and  es- 
pecially art.  10.  1  to  16. 

For  more  particulars  in  ibese  eases  of  coveoanta,  see  the  several 
heads. 

COVERTURE,  pleaded  in  abalement.  See  Abaiment,  t,  cb. 
176,  a.  4.  12.  May  be  pleaded  or  |^ven  in  evidence  on  non  ett 
factum;  see  ^on  ett  ^..  In  bar,  vi,  cb.  179,  a.  6,  Cases,  1  to  5. 
See  Baron  and  Feme.  1,  cb.  19 ;  Mnrriage  &[c.|  ii,  cb.  46. 

COVES.    See  FUheriu,  FlaU,  kc.,  ii,  cb.  68,  a.  3.  1. 

COVIN.    See  Fraud. 

COUNT,  one  good,  the  rest  bad,  pit.  has  judgment,  v,  ch.  175, 
a.  1,  4,  5,  tic.  See  Dedarationt.  Second  may  refer  to  ifae  first, 
vi,  cb    177,  a.  11.  14.     See  Declarations,  Common  CovnU, 

COUTERFEITING.  Payments  in  Gounterfeit  money,  and  that 
accepted,  is  a  good  performance  of  tbe  condition,  v,  cb  144,  a.  1 1. 
3;  and  v,  ch.  170,  a.  5.  4.  But  v,  cb.  170,  a.  5.  7,  Young  in 
error-v.  Adams,  such  payment  is  void,  and  no  payment,  though  no 
fraud,  and  both  parties  innocent.     And  so  i,  cb.  20,  a.  20.  10. 

VI,  cb.  300,  ft.  3.  1  to  6.  Crime  of  counterfeiting  coins,  and 
punishment ;  cases.    See  Coina.     So  bank-bills.    See  Coint- 

VII,  tb.  213,  a.  2.  Tbe  laws  as  to  forgery,  eounterfeitiag,  £«;•; 
and  several  cases,  1  to  13. 

VII,  cb.  213,  a.  3.  Forging  and  counterfeiting  against  our  Fed- 
eral statutes ;  cases,  1  to  9.  Art.  4.  Massachusetts  statutes,  1  to  7> 
Art.  5.  American  decisions,  1  to  6.  Art.  6.  Indictment  and  ei^- 
deace.  1  to  22. 

COUNSEL,  grant  of  £10  to,  for  advice,  may  be  construed  for 
advice  in  lata  or  phytic,  Stc.,  as  is  his  profession,  iii,  cb.  101,  a.  5.  1  , 
to  13.  See  Attomiet.    h  liable  if  he  change  side,  discloses  secrets, 
or  does  not  appear.  Inc.,  ii,  ch.  62,  a.  2.  20.    Or  colludes  with  tbe 
other  partv,  or  practises  any  deceit  or  fraud,  id.    See  Practice. 

COUNTERBOND,  not  void,  though  tbe  original  one  be  tuuri- 
otM,  V,  ch.  153,  a.  .5.    To  surety,  v,  ch.  169.  a.  2.  5. 

COUNTERMAND  of  submission  to  arbitration,  forfeits  tbe  bond 
of  sobmissiun,  v,  cb.  144,  a.  13.  8. 

COUNTERPART  of  a  deed,  when  not  evidence,  iii,  ch.  86,  a. 
1.  7  ;  iv,  ch.  124,  a.  3.  6. 

COUNTERPLEA  of  voucher,  iv,  ch.  124,  a.  3 ;  cases.  Of 
warranty,  vi,  cb.  177,  a.  3.  Of  oyer,  ii,  ch.  64,  a.  8.  12.  Affida- 
vits, iii,  cb.  87,  a.  2.  18. 

COUNTY  rights  in  trust,  and  succession ;  several  cases,  iii,  ch. 
76,  a.  10;  v,  ch.  143,  a.  5.  1,  2.  Lincoln  county  by  its  Ueasurer 
sued  Prince  of  another  county,  in  Lincoln  county  ;  held,  no  jucis- 
diciioD. 

V,  c^.  143,  a.  5.  38.  'Hie  inhabitants  of  a  county  are  suable  in 
it,  if  tbe  ph.  chooses.  In  Eogbitid  a  county  is  not  suable,  iii,  cb. 
74,  a.  e,  6. 
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V,  cbi  144,  a.  14.  4.  Cmut  will  not,  ex  ojieio,  sbtte  the  writ, 
unless  it  appears  on  the  record  auch  rnliabiunts  are  interested. 

Vll,  cb.  319,  a.  2.  21.  Uprtna  faae  to  repair  a  bridge;  aod  an 
uiformation  lies.  See  Bridget.  County  treasurers,  vi,  ch.  186,  t. 
2.  32    Mandamiu. 

COURTS  OF  RECORD  what,  y,  cb.  137,  a.  3. 

VI,  ch.  187,  a.  1.  Courts.  Courts  generally  in  the  United  States, 
1.  What  is  a  court ;  also  a  court  of  record,  2,  3,  4.  How  tfaejr 
can  protect  parties  Inc.,  id.  How  they  regard  the  law  of  nations.  5. 
Admiralty,  it  regards  the  civil  law,  5,  What  is  meant  by  it,  6.  By 
the  canon  law,  7. 

VI,  ch.  187,  a.  2.  Supreme  Court  of  the  United  State8,-T*i« 
powers  and  constitution,  I  to  5. 

VI,  cb.  187,  a.  3.  Circuit  Courts, — their  constitution  and  powers, 
1  to  5. 

VI,  cb.  187,  a.  4.  District  Comts, — their  constitutioa  and 
powers.  *  . 

VIr  ch.  1 87,  a.  5.    Powers  common  to  all  these  courts,  t  to  1 3. 

VI,  cb.  187,  a.  6.  Courts  in  Federal  territories,— their  constitu- 
tion and  powers,  1,  2. 

VI,  cb.  187,  a.  7.  Decisions  as  to  the  powers  and  duties  of 
Federal  courts ; — principles  and  cases,  1  to  40 ;  rii,  ch.  324,  a. 
a.  16. 

VI,  cb.  187,  a.  ^.  Courts  In  Massachusetts; — general  principles 
as  to  them,  1  to  4. 

VI,  cb-  187,  a.  9.  Massachusetts  Colouy  courts^-their  powers 
and  constitution,  1  to  10. 

VI,  cb.  187,  a.  10.  Massachusetts  Provincial  courts, — tbeir  pow- 
ers and  consiitulioo,  1  to  8.  As  superior,  inferior  Court  of  Common 
Pleas ;  general  Sessions  of  the  peace  and  justices  courts ;  as  to  a 
court  of  chancery  fac. 

VI,  ch.  187,  a.  11.  Massachusetts  Commonwealth  courts,— their 
constituUon  snd  powers,  2.  Supreme  iudicial  Court,— dts  constitu- 
tion and  powers,  2  to  14. 

VI,  cb.  187,  a.  12.  Court  of  Common  Pleas, — M  constilutioo 
and  powers,  1  to  5.  Circuit  Court  of  Common  Pleas;  powers  &«:. 
6,7. 

VI,  ch.  187,  a.  13.  Court  of  general  sessions  of  the  peace  ;— 
their  constitution  and  powers,  1  lo  fi. 

VI,  ch.  187,  a.  14.  Courts  of  justices  of  the  peace, — their  con- 
stitution and  powers,  1  to  6. 

VI,  cb.  187,  a.  15.  PnAatfl  Courts, — their  constitutioa  and 
powers,  1  to  4. 

VI,  cb.  187,  a.  16.  Some  cases  of  construction  as  to  the  powers 
of  these  courts ;  and  the  binding  effects  of  their  decisions,  1  to  6. 

V],  cb.  187,  a.  17.  Genera)  rules  of  the  common  law  is  to  the 
powers  and  duties  of  courts,  1  to  32. 
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VI,  cb.  IBT,  a.  18,  Maxims  id  Isw  biading  in  all  couns,  1 
to  113. 

VI,  cfa.  187,  a.  18.  Cognisance  by  courts; — 4otDe  cases  dis^ 
puted  and  decided,  as  to  tbeir  jurisdiction,  1  to  11. 

VI,  cb.  187,  a.  20.  The  General  Court  or  legislature  in  Massa- 
chusetts ; — its  powers  generally,  and  duties  in  the  lime  of  the  Col- 
ony and  Province  ;  powers  exercised  in  some  cases  thai  bare  been 
qoestioned. 

Vn  cb.  233,  a.  I  to  17.  Various  matters  as  to  courts  in  the  sev- 
eral Slates,  and  each.  Important  cases  carried  from  State  to  Fed- 
eral courts,  Slocuin  v.  Mayberry  ;  Otis  »  Walter ;  Oiis  v.  Bacon ; 
Geiston  e.  Hoyt,  vii,  cb.  326 ;  vii,  ch.  336.  Courts  of  equity ; 
cases  in  equity. 

COURTS,  foreign,  their  doings,  how  to  be  proved,  bow  far 
binding  or  oot.  See  Foragn  Judgmentt,  Evidence,  Admirally,  In- 
mtrance.  Sic. 

COURTS-MARTIAL,  vi,  ch.  186,  a.  4.  13;  vi,  cb.  200,  a.  7. 
Crimes  puaisbed  by  Stc.  May  be  malicious  prosecutions  in,  ii,  cb. 
70,  a.  6.  Held  by  the  articles  of  war,  vi,  ch.  200,  a.  7.  Couru 
ID  Virginia.  See  Appeali,  t,  ch.  188,  a.  6  ;  and  MUU,  iii,  cb.  71, 
•.3.  9  &c. 

CRACKERS,  thrown  off,  a  species  of  nusance,  bow  forbidden, 
Tit,  cb.  208.  a.  2. 

CREATURES.    See  Catlle. 

CREDIBLE  WITNESS.  See  Evidenee,  iii,  ch.  80  he.  Wit- 
neitet,  iii,  ch.  98.  Who  is  one  to  a  will,  iv,  cb.  127,  a.  2.  14  to  30, 
27  ;  art.  6.  1  to  16.     See  tVitnetiea. 

CREDITS,  strictly,  not  goods  in  our  law,  iv,  cb.  133,  a.  3,  and 
especially  4.  Letter  of,  see  ii,  ch.  60,  s.  24 ;  i,  cb.  20,  a.  14. 
4,  5  ;  and  letter  of  credit.    See  Letter  of  Credit. 

CREDITORS.  One  judgment  creditor  a  witness  for  another 
00  a  levy  on  an  execution,  both  on  the  same  estate,  Rogers  v.  Wio- 
gate  8c  al.,  iii,  cb.  90,  a.  1.  13.  As  to  frauds ;  see  Conveyancet,  ir, 
cb.  109,  a.  9,  a.  10;  i,  cb.  11;  i,  cb.  32. 

CREPUSCULUM,  how  material  in  burglary,  vii,  cb.  212,  a.  7. 
See  Tmli^l. 

CRICO^T,  playing  at,  is  a  game,  bow  forbidden^  v.  ch.  146, 
a.  6. 

CRIMINAL  causes,  issues  and  evidence  in,  iii,  ch.  91,  a.  10; 
and  ameodments  in ;  several  cases,  vi,  ch.  184,  and  vi,  ch.  186, 
a.  6. 

CRIMINALS,;  fugitives  from  justice,  vii,  ch.  304,  a.  9,  a.  10; 
and  especially  from  one  State  to  another,  9,  10,  It. 

CRIMINAL  CONVERSATION,  in  an  action  for,  deft,  may 
prove  the  husband's  license,  or  that  the  the  wife  is  a  lewd  womanj 
iii,  cb.  84,  a.  1.  7;  iii,  cb.  8fi,  s.  10  ;  ii,  cb.  64»  a.  3.  10;  iii,  ch. 
85,  s.  10. 

TflL.  TlD,  19 
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CRIMES,  ofibnces,  fend  punisbmenlk  Sea  (ha  «rran;e«eiA  of 
them  in  the  Tahle  of  Cooieiits,  vi,  ch.  193,  a.  26  to  45  ;  and  vi, 
ch.  197  to  vii,  ch.  233;  and  the  Beveral  heads,  as  Cooapiracy, 
Larcenj,  Murder,  &c.  8ic.  in  this  Index. 

CROP,  how  disposed  of  in  Rhode  Island,  if  oa  the  Itmd  wfaen 
the  owner  dies,  Tti,  ch.  223,  a.  4.  6. 

CROSS  BILL,  vii,  ch.  226,  a.  9- 

CROSS  EXECUTIONS,  may  be  set  ofi;  and  bow,  in,  eb.  IS, 
&.  8.  6  ;  JT,  ch.  114,  a.  24. 

CROSS  REMAINDERS.  See  Reomnden;  especially  Haw- 
ley's  case,  iv,  ch.  129,  a.  3. 

CROSS  EXAMINING  WITNESSES,  iii,  ch.  90,  a.  I.  «5f 
iii,  ch.  98,  s.  24,  rules  and  cases. 

CROWN,  of  France,  is  valued  here  at  llO  centi,  v,  ch.  170^  a. 
B,    Other  foreign  monies,  id. 

CRUISE,  in  privateering,  what  is  one  or  more,  Thomu  v.  New- 
msn,  vii,  i;h.  227,  s.  13 ;  1,  ch.  9,  a.  13.  3.    Share  id,  sold. 

CUI  IN  VITA,  writ  of,  vi,  ch.  178,  a.  18 ;  v,  ch.  136,  a.  3. 20. 
Material  words  in  ;  where  the  wife  must  we  it  lor  a  moiety,  iv,  ch. 
114.  s.  29.  14. 

CUI  ANTE  DIVORTIUM,  an  old  English  writ,  not  technicaUy 
adopted  here,  vi  ch.  178.  a.  18. 

CUJUS  EST  SOLUM,  ^'ui  e$t  utgue  ad  ecUum,  H,  ch.  60, 
a.  I.  1. 

CUMUTATIVE  STATUTES,  vi,  cJi.  196,  a.  2.  See  Staltiiu. 

CUM  PERTINENTIIS.  See  ^ppuHmantxi  and  Jippurtmttai. 

CURIA  CLAUDENDA.  See  Fenctt,  ii,  ch.  66,  a.  2.  8.  A  writ 
at  common  law  to  compel  one  to  make  fence,  or  enclose,  lies  ^ia 
timet,  v,ch.  176,  a.  12.9. 

CURRENT  MONEY,  offence  for  countetfeitiag  or  debssiog. 
See  vi,  ch.  200,  a.  2  ;  and  Coitu. 

CURRIER.  His  trade  ooxions  and  limited  to  partionlar  placei, 
vii.ch.  208,  a.  10.5. 

CURSING  AND  SWEARING,  how  punished.  Hi,  ch  221, 
a.  13.  1  to  4. 

CURTESY,  estate  by,  iv,  ch.  130,  a.  3.  Who  may  be  Knaot 
by,  and  of  what  estate,  I.  Massachuserrs  act  as  to  of  March  9, 
1784,  1  to  2,  Massachusetts  act  as  (o  March  12,  1806,  3.  How 
construed,  3.  Four  incidents:  1.  Legal  marriage:  2.  Actual  seiein 
by  the  wife  :  3.  Issue  bora  alive  in  her  life  time,  and  capable  to  in- 
beril  the  land  :  4.  Death  of  the  mother,  4.  Explained  bj  several 
rules  and  cases,  5  lo  30. 

IV,  ch.  136,  a.  1 .  A  aative  husband  is  tenant  by,  of  an  afieo 
wife,  iv,  ch.  130.  To  it  an  equity  of  redemption  is  tnAject ;  not  to 
dower,  iv,  ch.  112,  a.  2.3. 

CURTILAGE,  may  be  incident  to  a  laesauage,  Set  Fiatiirm 
be.  iii,  ch,  76,  a.  8.  6 ;  and  vii,  ch.  212,  a.  3. 
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CUSTODT.  Ate  two  nm  of:  o(  the  t^cer,  and  of  th«  gaof. 
See  Etcapet,  ii,  cfa.  65,  a.  1.  Civil  causes  and  escapes ;  crimiDal 
eauacs,  n,  ch.  304,  a.  9. 

CUSTOM,  of  the  land.  Case  on  this  costom  and  trorer  cannot 
be  ukied.     See  Carriar,  cb.  33. 

CUSTOMS,  of  merchants.  How  courts  ex  officio  noiice  tbem, 
i,cb.20,a.  31.5. 

I,  cb.  26,  a.  1.  12.  Is  part  of  the  conmoB  law.  How  noticed, 
iii,  ch.  80,  a.  1.  33.  Of,  in  New  York  be.  iii,  cb.  99,  s.  30,  3l. 

CUSTOMS.  See  Ihitia.  And  custom-house  officers,  iii,  oh. 
77,  a.  3  and  «.  8.  Trover  and  seizures,  vi,  ch.  96,  a.  3 ;  and  (res- 
pass,  V,  cb.  173,  a.  9.  37.  Rule  of  damages,  37  ;  v,  ch.  172,  a. 
3.  11. 

CUSTOMARY,  mode  of  doing  business  in  one  place  may,  in 
snme  cases,  be  shetvn  to  prove  tlie  manner  of  doing  such  business 
in  aaotber  place  ;  Noble  v.  Kenaoway,  ii,  ch.  40.  a.  11.  1 ;  a.  21. 
10}  iii,  ch.  93,  a.  3.  10. 

CUSTOMS  AND  USAQES,  i,  cb.  36,  a.  1.  General  princi- 
fdas,  1.  Custom  ta  unwritten  law,  and  respects  places,  as  prescrip- 
tion does  persoas,  1 .  Fourteen  things  to  make  a  good  custom  :  Time 
out  of  mind  it  must  have  existed,  1  :  The  right  uninterrupted,  3-: 
Have  been  ac^aieaced  in,  3 1  not  unreason^le,  4  :  Certain,  5  :  Is 
compulsory,  6 :  and  7.  Consistent.  Its  very  faundation  is  consent 
g:  i7usually  proved  hj  actions,  9  :  But  the  onginal  reason  of  the 
assent  need  not  be  shewn  ;  but  it  may  be  contrary  to  the  commoD 
law,  and  yet  good,  as  gavelkind,  9  ;  So  thnugh  injurious  to  private 
interests,  as  to  pull  down  bouses  in  a  Gre,  9 :  B  it  a  custom  injurious 
to  many  and  bene&cial  to  a  few,  is  bad,  ID:  Is  always  alleged  ia 
the  land,  but  prescripuon  in  the  person,  lO:  Foreign  written  laws, 
as  the  pandacts  &c.  adopted,  are  a  part  of  the  customary  law,  1 1 1 
Tbe  custom  of  merchants  is  a  part  of  the  common  law,  13  :  And  is 
BO  noticed,  13  :  Not  strictly  custom  which  Is  limited  to  some  place^ 
12 :  Particular  customs,  how  pleaded,  13 :  Origin  may  not  be 
known,  13. 

I,  ch.  26,  a.  2.  Customs  good,  as  to  dig  gravel  in  adjoining 
land  to  repair  a  way,  1.  So  a  watering  place  there,  1.  So  to  dig 
baJlaal,  1.  So  to  dry  nets  on  another's  land,  I.  Every  inhabliaDt 
of  a  town  aiay,  1^  custom,  claim  to  discharge  his  own  soil,  as  of 
tithes  8ic. ;  but  cannot  by  custom  ctaim  to  charge  anotfaer*a  soil,  or 
a  right  in  his  soil,  2.  But  be  may  there  clnim  a  way  or  other  ease- 
Mienl,  3.  Not  a  profit  aprendrt  there ;  this  must  be  in  person,  3. 
A  corporatioii  may  prescribe  for  common  <n  gross,  for  cattle  levant, 
be.  intbia  tiie  town,  for  itself  and  members,  3.  Other  cases,  1 
to  15. 

I,  ch.  26,  a.  3.  Custom  bad  ;  as  to  keep  local  weights,  1.  To 
oust  one  of  hia  freehold  without  action  or  answer,  2.  So  lo  try  a 
cause  hy,  six  joiots,  2.    So  a  wharf  toll  of  a  vessel  that  receives  no 
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benefit,  3.  So  to  build  on  a  new  fouoditioD  to  obttrtict  aooient 
lights,  4.     Other  cases,  4  to  7. 

J,  rh.  26,  a.  4,  Remedies  ;  geaerally  by  at$ump*U  nbeo  rooiue* 
are  due ;  but  sometimes  by  distress ;  rules  and  cases,  1  to  9. 

I,  ch.  36,  a.  5.  Custom  and  prescription  ;  cases  in  the  United 
States.  Inhabitants  of  Ipswich  a  right  to  a  watering  place,  1 .  Jto 
class  or  citizen  can  establiub  a  custom  contrary  to  law,  2.  Frescripiioa 
cai;.  give  no  right  to  erect  a  building  on  another's  land,  3.  Nor  any 
dam  or  embankment,  4.  How  a  prescription  inu!<t  be  pleaded,  5. 
licssee  for  years  cannot  prescribe  ia  his  own  name,  5.  Where  tb« 
pit.  need  not  slate  his  title  to  an  easement^  5.  One  cannot  prescribA 
jbr  a  right  to  fish  in  the  sea,  6.  How  one  must  plead,  6.  Other 
rights  by  custom  and  prescription,  and  pleadings  as  to  them,  6 
to  26. 

I,  cb.  26,  a.  6.  Pleadings  in  prescriptions ;  several  rules  and 
cases,  1  to  22.     See  PreMcnpttont, 

A  customary  right  to  toll,  to  common,  to  a  way,  &c.  once  settled, 
binds  all  claiming  it.  iii,  cb.  96,  a.  17  ;   a.  6. 

V^  ch.  173,  a.  13.  1  to  14  Pleadings  as  to  customs  and  pre- 
■criptions.  Customary  rights,  hearsay  evidence  as  to,  iii,  ch.  89,  a. 
4.  32. 

CUSTOM-HOUSE.  See  Cuttomt ;  also  Dutiet ;  and  eape- 
ciaDy  Seizures,  vii,  cb.  334.   In  revenue  cases,  a.  3. 

CYDER-MILL.  See  Fixtwu,  fyc.  iii,  cb.  76,  a.  8.  s.  33  ;  ir, 
cb.  133,  a.  3.  2. 

CY  PRES,ir,cb.  114,8.  12.  12.  Construction  by,  iii,  ch.  101, 
a.  5.  47 ;  Tii.'ch.  225,  a.  9.  9 ;  vii,  cli.  225,  a.  10.  10. 


D. 


DAM.     See  MUU  be. 

DAMAGES  ON  BILLS,  i,  ch.  20,  a.  15.  a.  16;  a.  20.  39, 

amomt  of,  be. 

Damages,  i,  cb.  26,  a.  l.  How  ascertained  ;  general  princi- 
ples. On  default  pit.  may  have  his  damages  assessed  by  the  judges 
or  a  jury,  oa  MaasseluueUs  act  of  October  30,  17B4,  1.  English 
practice,  2.  Depreciated  papers  reduced  to  specie  and  interest  on 
tbti,  3.  If  the  warrantee  remove  the  incumbrance,  the  sum  he  pays 
is  his  damages,  4.  Pit.  may  recover  leas,  but  never  more  damages 
than  be  d^lares  for,  5,  The  judges  increase  the  jury  damages  only 
in  mayhem,  6,  7.  Damages  in  replevin,  8.  Damages  assessed  on 
default  be.  9. 

I,  cb.  36,  a.  2.  Promises  to  deliver  goods  to  transfer  stock  be. 
dn  a  day  named,  1.    Damages  relate  to  that  day,  3,  3,  4,  &>  6 ; 
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jDUM  ind  reasons.  Avenge  loss  how  estim&ted,  Lewis  v.  Rucker, 
t.  On  covenant  of  seizin  are  ibe  vahie  of  ihe  land,  the  day  of 
,die  salsi  8.     The  consideration  money  and  interest. 

I,  cfa.  38,  a.  3.  Promises  to  deliver  tie  on  demand,  the  value  at 
tbe  lime  of  the  demand  is  the  rule  ;  reason  and  cases,  1,  3.  But 
if  the  proroiser  become  a  bankrupt  cm  a  certain  day,  that  is,  as  Ibe 
day  of  demand.  3.  If  one  agrees  to  buy  land  and  tbe  title  fails,  h* 
only  receives  back  bis  mooey  with  interest,  4.  S. 

I,  di.  28,  a.  4.  Promises  to  pay  unreasonable  sums ;  the  juty 
nay  give  reasonable  damages,  1  ;  as  Jones  v.  Morgan,  1 .  But  once 
tecorered  in  assault  and  battery,  3.  The  court  doubles  &£.  the 
damages,  3.  Vessel-owners  recovered  less  against  their  master  than 
they  had  to  pay  for  bim,  4. 

I,  cb.  36.  B.  &.  Damages  agreed  as  a  measure.  Where  a  ser- 
vant pays  the  peDalty  of  bis  departure,  tw  action  lies  against  the  en- 
ticer,  1.  Is  tbe  measure,  3.  In  attumpiit  tu.  one  may  recover 
more  than  the  penalty,  3.  Even  against  a  surety,  4.  Weekly  pay* 
ments  for  t  failure  in  a  work  are  liquidated  damages,  S.  No  dama-> 
ges  on  recognisance  of  bail  for  delay  of  execution,  5.  To  marry 
A  OF  pay  such  a  sum,  this  is  6xed,6.  So  in  the  penalty  in  a  bastard 
.  bond  to  a  parish,  7.  Chancery  relieves  only  where  it  can  give  a 
compensation  in  damages,  8 ;  and  some  measure,  6  Nor  can  it 
against  stated  damages,  9.  Jury's  exclusive  province  to  ascertaio 
mere  damages,  except  in  justice  causes.  9.  A  penalty  for  trading, 
tbe  damages,  10.  Penalty  canaot  be  chancered  in  a  bond  to  find 
one  oecessaries  for  life,  11.  But  one  chancered  for  cutting  trees, 
13.  So  for  not  sinking  a  pit,  13  ;  both  on  8  and  9  W.  III.  Line 
of  distinction  is  yet  obscure,  14.  Massachusetts  acts  as  to  penalties, 
of  November  4,  1785.  15.  As  to  chancery  penalties,  16.  Massa- 
cbusetts  act  of  March  1,  1799,  as  to  penalties  in  bonds  payable  by 
iostalmem,  16.  Penalty  can  he  chancered  only  when  something  to 
chancer  by,  17;  and  never  if  damages  agreed,  17  ;  and  must  be 
viewed  as  so  wbenever  the  best  rule  ;  reason,  18.  On  said  act  of 
1799,  judgment  for  damages  to  the  time  of  il,  19.  On  mortgaga 
principal  and  interest  allowed  beyond  the  penalty,  30  ;  iv,  cfa.  119, 
t.  I)  }  cases. 

I,  cb.  28,  a.  6.  Nominal  d&tnages ;  execution  against  a  bankrupt 
for  a  debt  proveable  under  it.  and  officer's  neglect  to  serve  it  only, 
damages  a  penny,  1.  So  if  the  debtor  be  insolvent,  3.  So  may 
'  be  f  he  escape  through  tbe  insufficiencies  of  riie  gaol.  3.  Trover  for 
a  horse,  damages  by  ibe  court's  discretion,  3.  The  penalty  the 
measure  as  to  running  an  opposition  stage,  4.  Case  for  false  return, 
aominal  damages  given.  5.  Judgment  or  decree  confirmed  in  error, 
damages  hut  for  delay,  6  ;  iv,  ch.  1 1 5,  a.  9.  5  ;  iti,  cb.  74,  a-  7.  6. 
On  a  covenant  by  mistake,  iv,  ch.  1 15,  a-  4.  34, 

I,  cb.  38,  a,  7.  Damages  in  trespass  ;  but  once  recovered,  1  ; 
aod  if  aavflnil  commit  it,  agaiatt  one  bars  as  to  tbe  rest,  1.     So  re- 
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lease  to  one,  1.  Judgnmrt  for  th«  best,  t  and  4.  Jiay  fi 
delta,  jointly  guilty,  cbdooI  sever  the  damages,  1,  So  if  defuilteitj 
3.  Miter,  if  tbey  Hver  in  pleading,  3.  May  be  found  guUty  ut« 
part  severally.  3.  Sevenieea  defts.  cut  the  pit's,  trees  at  tbe  same 
time,  but  were  three  distinct  compaoiea ;  damages  aMossed  severat- 
ly  against  each  compaiiy,  so  far  at  sued,  3.  Joint  costs  against  aB, 
3.  How  maiming  must  be  alleged,  5.  What  in  aggravation,  & 
What  is  a  penalty,  7.  Several  against  two  defts..  how  cured,  ri,  ek. 
185,  a.  3.  9.  Trespass  in  seizing  a  neutral  vessel,  vii,  ch.  SS4,  a. 
11.6. 

I.  ch.  36,  a.  8.  Damages  applied  to  the  good  part  of  the  declaiy 
ation,  tbougb  found  on  the  whole,  1 .  Not  if  the  damages  be  for  tw» 
things,  as  breaking  the  pit's,  close,  and  taking  his  fish,  3.  Jury  eas- 
not  assess  several  damages  for  a  joint  trespass,  though  the  defts. 
take  several  issues,  3  ;  as  all  is  one  trespass  and  made  toint  by  tbe 
ph.  3 ;  otherwise,  several  tresjiasseB,  4.  Assessment  of,  tf  ntistak«B, 
corrected,  6.  How  judges  may  assess,  6.  M  quod  damnum,  in- 
quiry, 7,  I,  ch.  9.  a.  31.  7  to  11,  where  the  pit's,  damages  may  b« 
lediiced  for  defects  in  his  goods  &c.  sold  by  the  defi.  in  defence. 

U,  ch.  63.  a.  8.  Mitigation  of  damages.  In  defamatioa  ph.  maj 
prove  bis  rank  be.  to  increase  them }  so  defu  may  to  mitigate  tbem, 
38.  So  prove  facts  on  not  guilty,  coutd  not  if  he  justified,  38.  As 
•peaking  the  words  in  beat  &c.  or  by  mistake,  38.  See  lAbela, 
Evidence.    Not  if  tbe  officer  become  as  bail,  ii,  ch.  6b.  a.  13.  9. 

II,  cb.  85.  Proper  evidence  to  increase  or  to  mitigate  dantagea  j 
rules  and  cases  ;  as  ph.  may  to  increase  tbem  prove  any  thing  for 
which  he  cannot  have  a  srparate  action,  s.  1,  7.  What  will  itself  bear 
an  action  must  be  stated  in  ibe  declaration,  s.  3.  Or  of  it  evidence 
cannot  be  given,  s.  2  ;  as  Newman  v.  Smith  &c  al.  So  defts.  may  give 
many  matters  in  evidence  to  mitigate  them,  s.  10 :  as  the  goods  restor- 
ed to  the  pit.  So  executor  de  ton  tort  payment  of  testator's  debt, 
s.  10.  So  in  crim.  con.  the  wife  is  a  lewd  character,  a.  10.  S* 
immediate  provocation,  s.  11.  So  ton  aitavlt  demetne,  s.  14.  So  in 
covenant  the  pit.  by  parol  allowed  for'her  time  to  build  the  ship,  s. 
15.  So  where  deft,  charges  the  pit.  with  a  crime  he  cauDot  b« 
guilty  of,  s.  16.  Case  for  breach  of  a  marriage  promise,  s.  18.  Deft, 
so  in  mitigstioD  allowed  to  prove  tbe  ph's.  lewd  character,  s.  18, 
Damagesincasesof  covenants  of  seizin,  of  right,  of  warranty  against 
incumbrances,  and  for  quiet  enjoyment.  See  iv,  ch.  Ilfi;  iv,  eb. 
116,  various  cases ;  iv,  ch.  133,  a.  3.  14.  Damages  in  one  covenant 
no  measures  for  those  in  another  be.  Unliquidated  cannot  be  S4t 
off,  19.  IV,  ch.  131,  a.  4. 23,  more  recovered  than  declared  tot 
Damages  laid,  s.  19. 

IV,  ch.  131,  a.  5.  Damages  aocrued  are  due,  tbmigh  tbe  cor* 
nants  be  cancelled  by  consent,  5,  In  replevin.  See  R^Uvin,  v, 
ch.  171. 

VI.  cb.  194,  a.  3.  Where  irreguler ;  eases  of  irregular  damagu. 
See  JProc(tcc. 
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V,  di,  ITSi, «.  0.  37.  Manure  of,  on  custotn-boiHe  seiEorft  b^ 
officers,  demelioriiut  damait,  38.  Ib  a  aoB-impofUtion  ctu,  vii,  cb< 
324,  a.  8.  II. 

DAMAGE  FEASANT,  i,  cb.  3,  t.  6.  Taking  cbattels  dam^ 
fiatoat,  m  vhai  c*ies,  I.  As  a  reoiedy  by  the  partieB,  I.  Tres- 
passing OB  my  land,  t  maj'  take  then  by  Any  or  by  night,  and  re- 
strain theiD  8s  a  pledge  for  the  damages,  1.  So  if  A's  callte  be  put 
there  hy  a  ttratiger,  1.  But  not  a  net  one  carriei  in  his  hasds  ;  nor 
a  borae  one  rides  over  on  my  com,  1.  Taker  must  have  the  freehold 
or  bold  under  the  freeholder,  3  ;  and  state  of  what  estate  seized,  8. 
One  tenant  in  common  avows  for  faimself  and  makei  cognizance  as 
bstUffof  another,  3.  If  one  k>ae  his  distress  cannot  seize  again,  3, 
One  entitled  to  the  grass  or  feed^  may  distrain,  4.  iBy  Massachu* 
setts  act  of  February  14,  1789,  as  to  improved  lands  legally  fenced, 

6.  Material  parts  of  it,  5.  Taking  in  a  general  field,  6  ;  (distress 
is  only  a  pledge,  T,  eh.  1 36,  a.  16.1,)  Caaes'shewinghovr  thefencet 
must  be,  7.  One  may  so  distrain,  Ist.  If  all  the  fence  be  legal :  3. 
If  bis  pan  be  so:  3.  If  not  so,  yet  if  the  beasts  be  at  large  in  the 
rotd,  not  merely  passing  there,  and  enter;  or  if  trespassing  in  ibe 
adjoisbg  land  &c. :  4-  Orer  fence  he  Is  not  bound  to  repair,  7 ;  rea- 
sons, 7.  Why  allowed  to  distrain,  8.  Must  seize  them  in  the  act 
oc  the  spot,  9.  Owner  of  the  beast  may  rescue  at  common  law, 
before  inpounded,  if  not  lawfully  seized,  10.  MasBschusetts  act  of 
Febroaiy  24,  1786,  at  to  distraining  in  general  fields,  13.  How 
one  teitani  in  commoo  may  distrain  for  rem,  13.  Where  the  toob 
of  oae's  trade  not  in  actual  use  may  be  distrained,  14.  No  remedy 
where  the  distress  escapes,  J4.  Ha  makes  his  election,  14.  Our 
statute  forbids  a  rescue  going  to  pound,  14.  Where  possession  is 
good,  iv,  ch.  133,  a.  7.  9. 

V,  eh.  171,  a.  13.  Avowry  Sec.  ;  forms  of  taking  damage  fta* 
umt  pleaded,  3.  Pit's,  bar  to  the  avowry,  3 ;  form,  3.  Bad,  as  it 
did  not  shew  the  horse  wss  legally  in  the  road,  3.  See  the  case, 
Rust*.  LowSta'.,  ii,  ch.  66.  Other  pleadings  in,  1  to  37;  and  a.  13, 
causes  of  avowry,  1  to  13.  See  itepfcMR,  v,  ch.  171.  See  Avowry, 

V,  elk  173 ;  V,  cb.  173,  a.  16.  1  to  S.  Cases  of  avowries  &c. 
treapass,  damage  feasant.    See  Trtspau.    Plea  of,  ii,  cb.  64,  a.  3. 

7,  8.  May  be  on  aposiuiory  right,  ii,  cb.  64.  Disturbance;  cases. 
Damage  feasant. 

VII,  cb.  334,  a.  U.  6.  Rules  of,  wbeo  a  privateer  plunders  a 
neutral. 

DAMNim  ABSQUE  INJURU.  for,  no  action  lies,  as  i,  cb. 
4,  B.  13, 13 ;  cases  ;  ii,  ch.  6S,  a.  2.  34 ;  ii,  ch.  63,  a.  3.  1  &c. ; 
ii,  ch.  64,  a.  A.  2  &c. ;  ii,  ch.  69,  a.  3.  6. 

DANCING  IN  TAVERNS,  bow  forbidden,  and  punished,  vii, 
cb.  S06,  a.  3.  3. 

DANGEROUS  WEAPONS.  See  eo«*»  vi,  ch-  197;  vii,  cb; 
213 ;  vii,  eh.  315 ;  vii,  cb.  SIC. 
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DANGERS  OP  THE  SEAS,  whtt  ir«  or  an  not.  So9  Pi- 
rales,  and  Inturanee,  ii,  ch.  40,  a.  31.  7. 

DATE,  mistaken  in  making  a  note,  may  be  correctsd  in  ths 
declaratioo,  i,  cfa.  30,  a.  31.  2A-  AJtered  in  a  Dote  avows  it,  «fa. 
90,  a.  10.  22.  Daw,  and  day  of  tbe  dale,  s«e  Leate.  if  ao  award 
bare  oo  date,  ibe  date  is  tbe  delivery  of  it,  i,  cb.  13,  a.  10.  4.  So 
as  to  a  deed,  note,  &ic.,  4.  I,  ch.  39,  a.  10 ;  iii,  cb.  97,  a.  3.  8. 
Tbe  year  added  by  Ibe  promisee  io  a  note,  and  raUd ;  maker's 
assent.  See  Dot/,  Date,  tfc.  IiDpossible,  as  September  31,  v, 
ch.  164  ;  see  tr,  ch.  1 14,  a.  19  ;  ir,  cb.  133,  a,  3.  1  be.  Deed 
dated  on  one  day,  may  be  pleaded  as  delivered  on  another. 

DAUGHTER,  debauching  of,  proved  in  aggravation  of  damiges 
in  the  father's  action,  ii,  ch.  &1.  Parent  and  child  ;  and  damages, 
t,cb.28. 

DAY,  date,  roantba,  calendar,  &c.,  i,  cb.  37,  Hers  day  it  from, 
to,  midnight. 

I,  cb.  27,  a.  I.  Coinpuution  from  an  act  done,  tbe  day  on  whick 
done  is  included,  1.  Robbery  October  9,  year  expires  October  8, 
B.  Cannot  be  tno  ninth  days  in  one  year,  2.  So  the  day  on  whieli 
a  writ  is  served,  is  one,  3.  Qucere,  as  to  the  law  merchant,  but  no 
difference  in  the  end,  3.  Lease  dated  before,  but  delivered  Juna 
30,  for  a  year,  end»  June  19,3.  Date  includes  the  day  of  tbe 
date,  3.  Day  of  seizure  of  goods  is  one,  4.  From  the  day  of  tbe 
date,  or  interest  passing  from  it,  this  day  is  excluded,  5.  So  day 
of  one's  binh  is  one  Sw.,  6.  Exceptions  as  lo  wrhs  of  protection, 
be.,  6.  Enrolling  deeds,  putting  in  bail,  6.  Annuity  deed,  7. 
months,  how  lunar  months  in  England  or  not,  8  ;  and  a,  3  ;  case  of 
mere  usage  there.  Rut  in  Massachusetts  a  month  named,  is  generally 
a  calendar  month,  2. 

I,  cb.  37,  a.  3.  Calendar,  see  Calendar,  i,  cb.  27,  a.  4.  Reasons 
lor  tbe  lunar  month  have  ceased ;  arose  from  Grecian  computation, 
and  how,  ].     The  Heg,eir8,  3. 

I,  ch.  27,  a.  5.  The  day  of  the  date,  how  construed  ;  impossible 
date  is  as  none  ;  and  the  delivery  of  a  deed  be.  is  tbe  date,  1. 
How  day  of  the  date  is  inclusive  or  exclusive  ;  Pugh  b  al.  if.  Duke 
of  Leeds ;  days*  journey,  30  miles,  3,  Tbe  date  id  tbe  penal  part 
of  a  bond  governs,  4.  Release  and  note  the  same  day,  the  release 
deemed  first,  5.  A  bill  payable  on  a  day,  is  only  when  it  has  ex- 
pired, 6.  How  sight  is  computed,  6.  Where  four  days  may  be 
from  Wednesday  to  Tuesday,  6.     VI,  ch.  194,  a,  1. 

1,  cfa.  27,  a.  6.  The  effect  of  altering  tbe  date  of  a  bill,  by  one 
unknown,  is  void,  1.  Note  payable  in  sixty  days,  tbe  words,  Jrowt 
ths  date,  supplied  by  the  court,  1  ;  and  means,  excluBive  of  the  day 
of  the  date,  1.  A  statute,  to  take  effect  from  and  after  the  passii^;, 
excludes  the  day  it  passes,  2.  To  make  a  note  dated  before  a  day» 
lead  as  one  made  o^er  it,  tbe  maker  bas  Ibe  otnu  jprobandi,  3. 
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y,  cb.  161,  a.  11.  Rent  is  not  due  till  loidoigbt  of  the  day  on 
Wluch  reversed,  but  must  be  demanded  before  sun-set. 

V,  ch.  161,  a.  1.  Pit.  is'not  estopped  by  the  date  of  a  taittat, 
to  sbew  when  it  was  sued  out,  5.  Of  a  lease,  ir,  cb.  133,  a. 
4.  11. 

V,  cb.  165.    Payment  at,  before,  or  after  a  day.    See  Sohxt  ^c. 

V,  ch.  167,  a.  6.  August  1,  I  release  all  demands  to  A ;  a  note 
be  gare  me  that  day,  is  not  released,  4.  But  where  to  a  day,  it  may 
be  included.  So  from  includes  it,  6.  Day  or  lime  not  material  8ic., 
T,  ch.  173,  a.  4.  8,  9. 

DAY  BOOK.  See  Book. 

DAYS  OF  GRACE.    See  Grace. 

DEACONS;  a  corporaiion.  See  Sueeetsion,  r,  ch.  176,  a.  10. 
In  I^tesUnt  churches,  19. 

DEAD  BODIES,  to  take  tbem  up  is  an  indictable '  offence, 
though  to  dissect  them,  vii,  ch.  S13,  a.  3.  20.  As  conim  bonoi 
wiores. 

DEADLY  WEAPONS.  Seeri.ch.  197  j  vii,ch.212;  vii,ch. 
315;  ni,  ch.  216. 

DEATH  Where  the  obligor  dies  before  the  day  of  the  act  to 
be  done.  See  .^et  of  God,  and  v.  ch,  144,  a.  7.  6 ;  t,  ch.  146,  a. 
8.  3.  Judgment  for  several  pits.,  one  dies  after  it,  execution  is 
to  be  in  the  name  of  all,  4.  Otherwise,  if  the  death  is  entered  of 
record ;  when  presumed  or  not,  iii,  ch-  94,  a.  3.  12.  When  it 
must  be  proved,  iii,  ch.  99,  s.  15. 

V,  ch.  176,  a.  4.  25  Stc.  How  death  abates  a  writ  or  not ;  rules 
and  cases.  Art.  7.  Rules  and  cases  as  to  the  death  of  a  deft,  or 
one  of  defis.  Sic.  Where  on,  an  executor  or  administrator  comes 
in,  i,  ch.  29,  a.  7  ;  cases.  Death  must  be  suggested  on  the  record, 
▼i,  cb.  184,  a.  12. 

DEATH-BED  declarations  proved,  iii,  ch.  89,  a.  3.  18,  20. 
See  Dying  Dedaration*.  ' 

DE  BENE  ESSE,  bail  taken,  v,  ch.  150,  a.  3.  7.  How  by 
clerks  of  Federal  courts  ;  how  a  declaration  may  be  filed  de  htne 
eiM,  vi,  cfa.  194,  a.  1.  11.  Evidence  de  hene  esse.  See  Evidence 
be.,  iii,  ch.  87,  a.  2.  3. 

DEBENTURE,  ii,  ch.  40,  a..  14,  Bailies's  case.  A'promise  to 
deliver,  is  not  evidence  of  a  promise  to  pay  money, 

DEBET  AND  DETINET ;  the  technical  use  does  not  iipp]y 
here,  i,  ch.  29,  a.  16.  IS ;  but  the  principle  does  in  some  cases,  13. 
y,  ch.  139,  a.  1.  3.  Doctrine  of  considered,  the  true  distinction,  4. 
BaroB  and  feme  sue  for  her  debt  dam  sola,  is  debet  aad  detinel ; 
reasons,  5. 

DE  BONIS  NON,  administration.  See  Executors  and  Adminis~ 
brators,  i,  ch.  29,  and  Administrators,  v,  cb.  137,  s.  6.  3.  Cannot 
have  on  a  judgment  to  reverse  it,  recorered  against  the  execntw. 

VOL.  VIM.  20 
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D£  BONIS  PROPRIIS,  jud^mont  amended,  T.ch.  16k,  a.  3. 
8,  (o  de  boni*  tuiatoru,  n  non  de  bonii  propriit,  aod  vi,  cb.  1S4, 
«.  7.  8 ;  Bod  after  error  brought. 

DEBT,  V,  cb.  139,  a.  1.  General  prindplet.  How  very  tDci«ot* 
\y  was  B  mere  action  of  detinue;  then  brought  to  recover  a  aum  of 
money  in  nwmero,  1.  By  law  lies  on  all  kioda  of  contracts  almost, 
judgmenta,  and  statutes,  ^Nt  tam  or  not ;  much  disused,  to  avoid  the 
law  wager,  3.  That  described,  S.  Consisted  of  two  esseatial  panst 
that  ia,  debt  in  the  debet  and  dettnet ;  and  only  in  the  deiel,  3. 
Only  a  »um  of  money  due  from  one  to  another  is  a  debt,  4.  Lessee's 
administrator  &k.  in  possession,  may  be  charged  in  the  ithet  and 
detinet,  4,  As  in  his  owu  right,  4.  Aliter  if  not  in  puseenoo,  4. 
Distinction  is  hut  form,  4. 

V,  cb.  139,  a.  2.  Debt  is  a  sum  of  money  due  by  certain  and 
express  agreement,  1.  Haw  the  pit.  must  recover  the  exact  sum 
wed  for,  or  may  less,  1-  Pit.  recovers  tn  niimero  oo  express  or 
implied  contract,  2.  Lies  for  a  sum  to  be  ascertained,  3.  Not 
where  the  jury  is  to  ascertain  the  damages,  3.  lies  on  a  foreign 
judgment,  4.  So  on  a  charter-pany,  at  £52.  10*.  a  moath,  5.  A 
buys  goods  for  (he  king,  and '  binds  himself,  anumpait  Mly  lies,  5. 
Lies  for  an  escape,  6.     Pit.  declares  for  all  due. 

V,  ch.  130,  a.  3.    Debt  on  contracts  geoerally,  I  to  10. 

V,  cb.  139,  a.  4.  1,  2.    Contracts  executory. 

V,  cb.  139,  a.  5.    The  act  of  God,  <»  casualties,  1  to  9. 

V,  ch.  139,  a.  G.  General  principles  oo  wtuch  coBtraets  ar« 
void,  9. 

V,  cb.  139,  a.  7,    Contracis  rescinded  &g. 

V,  cb.  138,  a.  8.  Contracts  liow  CQn6rined,  1  to  14.  For  (be 
matters  in  these  six  articles,  see  Coatractt,  Art.  8.  Debt  lies  for ' 
an  indeterminate  sum,  capable  of  being  readily  reduced  to  a  eerr 
tiisty ;  authorities.  Declaration  must  state  the  exact  amouiit,  4. 
Art  9.  How  divided. 

For  Debt  for  Anouities  ;  on  Awards ;  Bailrannts ;  By-Laws,  be ; 
Bonds,  and  for  Fees  ;— as  to  Gaming  ;  oo  Judgments  for  Legaeiea : 
Penalties  ;  on  Probate  Bonds ;  Recognisances  and  Bail ;  for  R^it; 
en  Simple  Contracts,  and  for  Usury ;  see  these  heads  in  this  Index, 
«ad  Table  «r  Contents,  ch.  140  to  163. 

V,  cb.  154.  Pleat  in  dd>t.  Pleas  applicable  to  evdi  head  ar« 
ttated  ooder  ihem>  Pleas  now  to  be  considered  are  such  as  apply 
to  debt  gfloerally,  s.  1.  General  principles;  s  3.  As  the  grouada 
of  debt  before  stated  are  many,  so  the  deft's.  pleas  or  answers  majT 
be  many,  a.  3,  3.  At/  dtAtt  put  the  pit's,  whole  case  in  bsue ;  but 
a  special  plea  or  bar  does  not,  as  duress,  infancy,  saved  harmleaat 
■o  award  loade,  no  such  judgment,  a.  3.  Or  a  release,  or  accord 
aad  satisfaction,  detirery  as  an  escrow,  s.  3.  Or  turn  tat  faetiim  f 
]^ymeBt  before,  or  after  die  day ;  fresh  pursuit,  or  foreign  attacb- 
aeot,  s.  3.    Some  instrfvent  act,  oa  oacape,  set-o^  s.  3.    Toadtr 
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bo.  By  our  act  of  Jime  I^,  n88,  io  most  cas«B  of  penalties,  ^(t 
may  plesd  he  owes  ootbiag,  or  not  guilty,  s.  4.  In  debt  du«  eolelj 
OQ  deed,  nil  debet  is  not  s  plea,  s.  4.  Reason,  s.  4.  But  is  if  not  od 
deed,  s.  4.  So  when  nothing  is  due  when  the  irlioti  is  hrought.  s.  4> 
So  the  lessee  may  plead  nil  debet,  give  eviction  &c.  in  evidence,  t. 
4.  At/  ddtet  in  sundry  cases,  s.  5,  6.  But  defeasance  suhsequent 
nost  be  plesded,  s.  7.  A  new  bond  for  the  same  debt,  the  eSect, 
f.  8.  When  the  debuv  applies  the  payment  or  not,  s.  9.  What  is 
payment;  cases.  Not  guilty,  bad.  JVt/  debet,  s.  10,  11.  A«I 
ddtet,  not  good,  s.  12.  Payment  before  the  day,  where  good,  s.  13. 
Ph.  must  as»gn  in  bis  replication  a  single  breach,  s.  14.  To  talc* 
advantage  of  a  void  condition,  deft,  must  pray  oyer,  and  plead  it, 
s.  14. 

Pleas  in  debt,  v,  cb.  1 65  to  1 70.  As  to  Accord  and  SatisfaciiOD, 
QuiltsDce,  Defeasance,  Condition  and  Defeasance,  Duress,  E^row, 
Estoppeb,  Ldinitations,  At/  Debet,  Aon  ett  Faetum,  Aii/  TM 
Record,  Oyer  Payment  and  Records,  matter  of.  in  bar ;  Release 
Set-off,  Saved  Harmless,  Tender  sud  Bringing  Money  into  Court ; 
see  thoie  beads  in  this  Index. 

VI,  cb.  178,  a.  12.  lto37.  Pleas  prefer  in  debt  generally ;  lands 

liable  to  pay  debts,  iv,  cb.  108,  a.  3;  iv, ch.  Ill  ;  cb.  114,  a.  14. 

DEBT  OF  ANOTHER.  (See  JlnotUi'i  Debt.)    My  writteo 

promise  to  pay  it,  in  it  consideration  need  not  be  expressed,  i,  cb. 

1,  a.  3d.     But  my  promise  must  be  in  writing,  i,  ch.  9,  a.  SO, 

I,  cb.  9,  a.  30.  One  agrees  (o  pay  the  debt  of  another,  promisft 
when  to  be  in  writing  be.  An  officer  takes  the  debtor's  goods  in 
execution,  and  A  promises  to  pay  the  officer  if  he  will  restore  them, 
A  is  liable,  1.  A  owes  B  £42,  and  in  consideration  B  will  accept 
C  his  debtor  for  the  sum,  C  promises  to  pay  ;  he  is  liable,  and  in* 
leikded  A  is  discharged,  2.  What  is  a  eoltaterat  promise,  3.  Mai* 
sacbusetis  act,  June  20,  1788,  and  Provincial  act  of  1693,  the  same 
as  39  Cb.  U.,  4.  The  true  question  is,  when  does  one  promise 
for  faimself  or  another,  S.  A  sued  B  for  assault  and  battery, — at 
the  trial  C  in  court  promised  to  pay  £60  be.,  if  the  ph.  would  with- 
draw his  record,  he  did  so  ;  C  is  liable,  his  promise  being  original,  6. 
A  foreign  consul  officially  draws  a  bill  on  his  goveroment,  it  is  noc 
his  debt,  7.  A  sued  B  for  a  certain  debt,  C  promised  to  pay  it,  if 
A  would  forbear,  6  ;  this  ia  within  the  statute,  as  it  is  Io  pay  the 
Bubsisiing  debt  of  another,  8.  Goods  were  liable  for  rent  due  frooi 
T.  to  the  ph. ;  deft,  promised  to  pay  it,  if  he  would  not  distrain, 
deft,  held  liable  who  had  a  bill  of  sale,  9.  Was  not  to  pay  another's 
debt,  the  goods  were  debtor,  9.  If  I  know  A  is-acling  for  the  pub- 
lic, and  at  his  request,  I  attend  as  a  witness  &c,,  not  he,  but  the 
pubKc  must  pay  me,  10.  Declaration  need  not  state  the  promise  to 
be  io  writing,  it  is  in  evidence,  II.  The  rule  is,  if  A  really  con- 
tracts a  debt,  then  any  promise  B  makes  to  pay  it,  is  collateral,  and 
■oust  be  in  writing,  13.     Who  does  the  seHer  cbsi^,  when  he  de< 


.y  Google 


IfiG  INDEX. 

livers  the  goods,  IS.  Case  of  tb«  minor,  14,  IS.  "  If  be  do  not 
pay  you,  I  will,"  is  collateral;  but,  "  let  him  have  the  goods,  aod  I 
will  be  pay-master,"  is  original,  I6,  If  A  ask  B.to  lend  C  a  horse, 
is  only  asking  B  to  trust  C,  1 6.  Dischai^e  of  one  illegally  ar- 
rested, is  no  cottsideratioD  for  a  third  person's  promise,  19.  At  A's 
request  a  soldier  had  leave  of  absence  for  (en  days,  and  A  promised 
to  return  or  pay  £10,  A  rs  liable,  20.  Ooe  good  distioction,  if  tb« 
third  person  come  in  aid  of  the  other,  ao  that  either  may  be  sued, 
his  promise  is  collateral,  21.  Surety's  liability  to  pay,  does  not 
give  him  a  right  of  action,  22,  23.  The  pit.  voluntarily  pays  the 
deft's.  debt,  bow  liable  or  not,  24>  No  writing  is  necessary  where 
a  third  person  engages  to  pay  an  execution  on  a  new  conuderation, 
25,  A  covenant  to  pay  the  debt  of  another  is  not  within  the  stat- 
ute, ?6.  Nor  a  promise  not  relating  to  a  pre-exisring  debt,  27. 
One's  adding  the  word,  mrety,  to  his  name,  does  not  make  his 
promise  collaieral,  31,  32.  As  to  the  connderation  being  expressed 
in  the  written  promise,  33,  34. 

I.  ch.  32,  a.  7,  The  debt  or  default  of  another.  A  let  bis  horse 
to  hire  to  B  at  C's  request,  and  promised  A,  B  should  redeliver 
him,  collateral ;  as  B  was  liable  in  detinue  or  trover,  on  the  original 
bailment,'  implying  a  promise  to  redeliver,  1.  Where  A  owes  no 
debt  at  the  time,  B's  promise  is  original,  though  the  discharge  of  ■ 
debt  of  A  follows,  2.  Same,  3.  As  a  purchase  of  the  creditor's 
debts  due  from  one  insolvent,  3.  If  the  deft's.  promise  be  origitud, 
proper  action  is  indebitatut  aavrnpiit,  4.  If  collateral,  must  be  a 
special  declaration,  4.  A  collateral  promise  tannot  be  turned  into 
an  original  one,  5.  Collateral  one  is  relative,  and  can  exist  but 
where  the  original  one  does,  6.  Original,  if  a  distinct  superadded 
consideration,  7.  As  the  restoring  A  goods  seized  on  execution 
on  my  promise  to  pay  the  debt,  8.  So  the  bolder  giving  np  the 
note  on  my  promise  to  pay  the  debt,  8.  So  A's  promise  to  make 
goods  assets,  in  consideration  he  is  joined  in  the  administration,  9.  So 
in  Reed  c.  Nash,  (i.  ch.  9,  a.  20.  6.)  Damages  for  Johnson's  tort, 
never  having  been  asceruined,  10.  But  this  distinct  superadded 
CMtsideration  must  be  the  main  motive  for  the  promise  to  make  it 
orininal,  11.  As  if  I  promise  to  pay  A's  debt  of  $1000  for  ten 
days  forbearance  of  it,  is  coUaieral,  for  the  forbearance  is  not  the 
main  motive  of  my  promise,  but  to  pay  his  debt,  l2.  Debts,  grades 
of,  vii,  cb.  223.  a.  11.  28. 

DEBTOR  ASSIGNED  in  service  in  Connecticut,  vi,  ch.  196, 
a.  8.  24.    Who  is  one  8w.,  32.     See  Poor  Jitbtor. 

DECEITFUL  PLEADING.  See  Sham  Plea,  vi.  ch.  180, 
•.12. 

DECEIT,  action,  i,  cb.  9,  a.  4.  Monies  obuioed  by,  may  be 
recovered  beck,  5  ;  and  see  Cheating. 

II,  ch.  C2,  a.  !■  General  principle$.  Ofleo  in  it  a  mixture  of 
fraud  and  contracts,   indictable  or  not;   see    Cheating,  1.     Lies 
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yihen  A,  hj  false  affirmatibD,  or  otherwise,  imposes  on  B  to  his 
dsmage,  where  he  places  a  reasonable  confidence  in  A,  2.  Cases, 
3.  Deft,  warrBDted  two  oxen  sound,  found  one  was  not  so ;  judg- 
ment for  the  pit. ;  so  not  contract,  but  deceit,  3.  Mixed  cases  of 
deceit,  tort,  or  contract,  so  the  action  may  he  on  either,  4.  Eveiy 
one  impliedly  engages  bis  traosactions  are  honest,  4.  As  that  his 
weights  are  good,  the  goods  he  sells  are  bis,  6,  7.  But  tbej-uf  of 
the  case  is  deceit,  7.  As  where  the  deft,  sold  220  sheep,  affirmiog 
they  were  bis,  when  they  were  not,  8.  Pit.  need  not  wait  till  the 
true  owner  called  on  him,  6.  But  if  the  seller  is  Dot  in  possession, 
hiqrer  ooght  to  get  an  express  warranty,  9.  But  the  seller  is  not 
liable  if  he  himself  be  deceived,  10 ;  exception,  10.  He  is  not 
answerable  for  the  goodness  of  the  goods,  unless  be  expressly  war- 
rant or  misrepresent  them,  11.  As  to  the  quality  he  must  warrant 
or  deceive,  13.  A  sound  price  is  said  to  imply  a  warranty,  and  is 
the  ground  of  attunpnt,  1 3 ;  guitre,  a  warranty  must  be  on  the  sale, 
and  extends  only  to  defects  then  exisliog,  and  not  to  visible  ones,  if 
the  buyer  has  bis  sight,  14,  15.  False  affirmation  is  no  cause  of 
action,  if  the  buyer  can  be  informed,  16.  His  confidence  must  be 
necessary,  17.  The  implied  warranty  is,  that  the  article  sold  is  of 
the  ordinary  quality,  18.  Deceit  in  another's  name,  as  by  attomies 
be.  19.  The  merchant  is  liable  if  his  factor  abroad  sell  one  kind 
of  silks  for  another,  21.  Where  a  condition  applied  to  the  sound- 
ness of  a  horse,  not  to  his  age,  23. 

H,  ch.  62,  a.  2.  Several  other  English  cases.  Where  this  actios 
lies  or  not,  for  falsely  recommending  a  third  perMn,  the  great  case, 
Pisley  V.  Freeman,  1.  Seller  must  know  the  thing  is  bad  or  war- 
rant it,  2.  Nat  against  a  minor  for  false  affirmation,  6,  quart. 
The  seller  must  warrant,  8-  My  goods  weigh  2000  lb.,  I  warrant  to 
weigh  800  lb.,  to  the  carrier's  loss,  1  am  liable,  9.  If  I  warrant  a 
bone  sound,  and  he  is  not,  I  am  liable  ;  not  if  only  on  trial,  10. 
Am  liable  if  I  sell  goods  as  mine,  not  so,  11 ;  and  I  know  diey  are 
not  mine,  12.  But  not  if  I  cheapen  the  thing  I  buy,  even  by  unfair 
means,  13.  Nor  the  seller  if  he  so  enhance  the  price,  14.  Where 
the  action  is  in  tort  for  breach  of  warranty  of  goods,  icienter  need 
not  he  laid  or  proved,  16  ;  as  he  is  sued  on  his  contract ;  but  where 
no  warranty,  the  inenter  is  the  gist  of  the  action,  1 6.  Sale  by  sam- 
ple, it  is  enough  if  the  goods  be  like  it,  though  not  merchantable, 
17  ;  though  a  merchantable  price  he  given,  17.  Must  heawarranty 
or  fraud,  IT.  A  sells  an  unsound  horse,  with  warranty  for  f  100, 
and  receives  $bQ ;  worth  only  $f>Q,  he  must  recover  the  residue. 

II,  ch.  62,  a.  3.  Cases  in  Massachusetts.  Wilson  v.  Dunlap,  as 
to  soap  sold,  1.  One  count  deceit,  other  warranty,  but  well  enough 
proof,  badly  made ;  several  points,  id.  Deceit  for  selling  as  sound, 
shotes  not  so,  3.  True  principle,  the  seller  is  liable  if  he  affirm 
the  thing  is  sound,  and  it  is  not  so,  though  he  be  ignorant  it  is  un- 
.sound }  the  reasom,  3-    Pit.  engaged  to  mak«  guo-locka,  and  de- 
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Uvered  bad  ones  to  the  dbtt.,  aod  he  accepted  (hem,  bt  mult  ftf 
the  price  and  sue  for  the  deceit,  4.  A  gives  a  note  to  B,  not  nago- 
tiable ;  be  tranifera  il  to  the  pit.,  and  then  dischii^ea  A,  no  actim 
lies,  6.  If  ODe  cheat  another  of  his  property  by  mere  lying  ooly, 
a  civil  action  lies,  6.  No  cause  of  action  the  defu  sells  a  vessel  for 
two  bandted  ions  that  is  only  one  hundred,  7.-  Sale  of  unwbcdsoine 
'  beef;  action  lies  only  when  affirmatioa  or  representation  is  wilfully 
ialse,  or  some  artifice  is  proved,  or  necessarily  to  be  presunoed,  8. 

II,  ch.  63,  a.  4.  Pleadings  aod  evidence.  Action  on  deceit ; 
declaration  states  it,  and  the  Mttokter,  1.  But  on  warrant  tbaa 
states  the  contract,  1  ;  cases,  id.  Express  warranty  must  be  de- 
clared on,  3,  4,  5  ;  reasons.  Sundry  matters  of  evidence;.  Allen's 
case  &c.  Special  plea  is  now  rare  in  this  actiiKi.  What  provaa  no 
deceit  or  no  warranty,  is  evidence  on  the  general  issue,  9.  Only 
material  averments  are  put  in  issue,  10.  In  sailing  a  new^iaper 
esublidiment,  pit.  must  allege  the  defu  made  the  a^mation  falsely, 
fraudulently,  and  knowingly,  1 1.  But  need  not  but  in  substaocei 
13,  13.  Intentions  to  deceive  must  be  laid  and  proved,  14.  In  eveiy 
sale  of  chattels  is  an  implied  warranty  of  the  seller's  title ;  oMer, 
as  to  quality  or  soundness,  15.  Must  be  a  wilful  deceit  or  express 
warranty,  16, 16.  Not  liable  for  a  false  affirmation  as  to  the  value, 
17, 18.  No  warranty  by  parol  where  the  contract  is  in  writing,  20. 
Seller  not  liable  if  the  goods  be  sound  when  sold,  21.  An  actnal 
delivery  not  necessary  to  change  the  property,  23.  One  deceived 
in  a  purchase  rosy  return  the  goods,  23.  Maintenance,  34.  A 
sells  property  by  description,  is  bound  to  make  it  good,  36. 

II,  ch.  63,  a.  5.  Deceit  or  not  in  sales  by  sample  ;  wheat  sold 
by,  1.  Good  for  flour  not  for  malting ;  sample  fair  &c. ;  special 
ease,  2.  Sugars  sold  at  auction  by  sample,  a  special  case,  3>  Sam- 
ple half  a  pound  in  a  liogshead  produced  to  the  bidder,  delivered 
and  accepted  as -a  part,  3;  no  other  delivery,  3;  property  was 
changed,  3  ;  and  as  part  was  delivered  and  accepted,  case  not  with- 
in the  statute  of  frauds,  3.  Auctioneer  agent  of  botli  parties  lu.  4. 
Government  has  case  to  recover  the  value  of  public  siores  obtained 
by  fraud,  5.  Lies  though  the  deceiver  has  no  interest  iic.  4. 
Cases  in  equity  of  deceit,  7. 

DECK,  goods  on,  how  not  insured,  ii,  ch.  40,  a.  31.  21. 

DECLARATIONS.  In  each  kind  of  action,  as  account,  atmvif- 
tit,  case,  covenant,  debt,  ejectment,  land  actions,  replevin,  trespass, 
Ice.     See  the  respective  heads,  and  pleadings  therein. 

V,  ch.  175,  a.  1.  Declaration  and  parties  ;  rules  and  cases  in,  1. 
PIl  must  aver  every  fact  necessary  to  enable  the  judge  to  see  be 
has  a  cause  of  action,  3.  May  declare  in  the  words  of  the  contract 
•r  according  to  the  legal  operation,  2  ;  or  the  substance,  2  ;  and 
vometimes  uttemlUf/,  3.  Nothing  need  be  averred  which  sufficiently 
tppears,  3.  Enough  it  is  certain  to  a  common  intent,  3.  Certainty, 
irbat  ii,  3.    Pit.  has  judgment  if  one  good  count  on  general  demnr- 
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im,  4.  So  if  tb*  oontnet  or  ton  be  found  in  one,  5.  But  the  juiy 
nuwt  fiod  for  the  fdi.  od  tbe  good,  and  for'  the  deft,  oa  those  not 
proved  bo.  6. 

y,  tji.  176,  a.  3.  Joinder  in  actions ;  tenants  in  cooomoD,  where 
tftey  join  or  not,  3  to  0.  Bann  aiu^/eiRe  join  or  not,  7  to  33.  Tea 
naJei  resulting  from  tb*  oasei  conaidered,  23.  See  Joinder  in 
tSxtiona 

V,  cb.  176,  a.  3.  Contract  or  deceit ;  bow  tbe  p]L  may  declar» 
ID  either  ;  rulea  and  cases,  1  to  5. 

V,ch,  176,  a.  4.  Joint-tenants  join;  and  bow  far  parceners; 
eases,  1  to  4. 

V,  ch.  17&,  «.  6.  Partners  and  joiet-oontnctors ;  roles  and 
cases,  1  to  13. 

V,  cb-  176,  a.  6.  Venae  and  actions  local  and  transitory ;  rules 
and  cases,  1  to  36  ;  36  to  36.  bow  pit.  may  declare ;  and  to  44. 

DECLARATION,  bow  amended,  vi,  ch.  184,  a.  1  to  13.  See 
tSmendwtetitt. 

DECOY  POND.  Case  bes  for  die  owner  for  maliciously  pre* 
Tenting  duck's  coming  to  jt,  ii,  cb.  68,  a.  3.  39  ;  iii,  ch.  71,  a.  1. 

DEDI.  Where  a  covenant  in  law,  iii,  cb.  101,  a.  4.  3 ;  and 
during  the  grantor's  life,  3,  4.  Dedi  limited  by  express  covenant, 
Iv,  cb.  116,  a.  I.  3  Dedi  gives  a  general  warranty  against  all  men 
for  the  grantor's  Ufe,  iv,  cb.  116,  a.  4.  3,  12  ;  iv,  ch.  134,  a.  3.  4. 
Dedi  imjdies  a  warranty,  id.  Imports  a  power  of  giving,  i,  eh.  6,  a. 
1.8. 

DEDIMUS  POTEST ATEM  cannot  issue  till  the  proper  par- 
tiea  appear  in  court,  iii,  cb.  67,  a.  3 ;  iii,  cb.  90,  a.  13.  6.  Tire 
probate  judge  cannot  issue  it  till  the  original  will  is  filed  in  his  office, 
to  take  tbe  depositions  of  the  subscribing  witnesses,  1.  By  act  of 
Coi^reH  (^  September,  34,  1769,  any  Federal  coun  may  issue  it, 
ui,  cb.  87,  a.  3.  3.  By  Aiassachusatu  act  of  February  8, 1798,  the 
Court  of  Common  T^eas  may  grant  it,  iii  cb.  87,  a  3.  4.  VII,  cb. 
237,  a.  27,  in  the  Hope's  case  one  was  issued.  Issued  by  a  Fede- 
ral court  to  our  oonsul  in  England,  iv,  ch.  113,  a.  6.  3. 

DE  DOMO  REPARANDA,  ii,  cb.  6$,  a.  4.  1.  3.  Where  and 
how  d)is  writ  lies. 

DE  DONIS.     See  Estates  in  tail,  iv,  ch.  139. 

DEEDS.  Massachusetts  statutes  as  to  our  deeds  of  conveyance, 
iv,  ch.  108.    See  Conveyancu. 

IV,  cb.  109,  a,  3.  Sixteen  sorts  of,  described  as  of  feofibrait, 
gi&a,  &c.  bow  we  have  adopted  tbe  English  deed,  3.  What  is  it, 
3.  Ten  essentiid  parts  of  it,  3.  Delivery  is  essential ;  must  be 
well  founded,  3.  Sealing,  4.  Driivery,  what,  6.  When  an  esorow, 
6.  Ctmflderatiqn,  7.  When  vmd,  8.  Possesuoo  of  title  deeds, 
9.  Referaoce  in,  10.  Who  a  party  to  it,  17.  Delivery,  11;  18 
to  36,  several  matters.  The  operation  of  our  statoto  deed,  a.  0, 7. 
8;  ir,  ok.  106}  ir,  cfa.  10»,  a.  10.  11. 
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Ill,  ch.  86,  a.  1.  Deeds  Sic.  in  STidencs  ;  gcBeral  priDeipleB,e 
Evidence  that  proyes  the  execution  and  delivery,  6.  Aa  a  deed 
may  usually  be  carried  any  where  the  original  is  generally  required 
7.  But  if  lost,  not,  Read's  cabe,  must  be  proved  by  the  subserib* 
ing  witnesses  if  to  be  had,  8.  Facts  material  when  executed  may 
be  known  lo  them,  8.  Not  proved  by  confession  or  recording,  8, 
9 ;  exception,  9.  But  if  such  witness  be  not  known  other  evidence 
nadmi^ible,  10.  So  aslo  a  note,  II.  But  a  deed  is  valid  without 
witnesses,  13.  One  interested  is  none,  13.  Obligee  may  prove 
snch  wilnsssea  could  not  be  found,  14 ;  or  was  never  known,  14.  If 
one  become  infamous  or  interested,  as  administrator  &c.  bis  hand 
may  be  proved,  16.  So  if  dead,  or  not  to  be  found,  or  resident 
abroad.  15.  Marks  proved,  16.  His  hand  writing  not  to  be  proved 
while  he  can  be  had,  18,  19.  Subscribing  witnesses  attest  only  the 
sealing  and  delivery,  28. 

Ill,  ch.  86,  a.  2.     What  evidence  prove,  a  deed  duly  registered. 

III,ch.86,a.  3.  What  proves  a  deed  void .''  Wantofcapacity  I  toS. 
in  die  maker  ;  fraud  as  to  a  third  person,  1.  As  to  fair  purchasers, 
2,  To  be  void  must  be  covinous,  3  to  7.  Void  by  rasure  Sic.  8 
to  16.  Deed  void  in  part,  10.  As  if  two  distinct  parts,  one  mi^- 
read,  this  is  void,  10.  No  bondjide  conveyance  is  void,  made  to 
one  innocent,  II.  Grantor  remaining  in  possesion  of  land,  is  no 
evidence  of  fraud,  11.  How  one  on  the  eve  of  a  bankruptcy  may 
prefer,  13.  If  the  purchaser  be  innocent  his  title  is  good,  18, 
though  the  seller  be  fraudulent,  13,  14.  Parties  to,  how  far  witnes- 
ses, 17.  Mere  question  of  interest ;  cases,  17,  18,  19,  30,  31.  No 
Parol  evidence  to  contradict  a  deed,  33.  But  grantee  may  confeai 
he  took  it  in  trust  for  A,  or  this  may  be  proved  by  parol,  22.  Gran- 
tor's conduct,  where  evidence,  22. 

Ill,  ch.  86,  a.  4.  What  evidence  admissible  to  explain  a  deed, 
(any  averment  consistent  with  it,  i,  ch.  II,  a.  13)  ;  and  iii,  ch.  66, 
a.  4.  2.  A  deed  is  conclusive  on  the  rights  of  the  patties,  3.  No 
parol  evidence  can  be  admitted  to  contradict  it,  3.  But  if  as  am- 
biguity arises  dehors,  it  may  be  explained  by  evidence,  3.  See 
Dehon  Matters  dehort ;  cases,  4.  Bond  to  A  may  be  averred 
to  be  in  trust  for  B,  4.  Other  cases,  4.  But  if  the  purchase 
money  be  said  in  the  deed  to  be  A's  Cannot  be  proved  to  be  B's,  5. 
Parol  evidence  to  rebut  a  presumption,  6.  But  not  to  explain  a 
deed  where  clear,  7 ;  reason,  7.  Money  consideration  may  be 
proved  though  qot  expressed,  7.  The  deed,  8.  Any  thing  may  be 
averred  against  a  deed  by  way  of  fraud,  10.  So  an  estate  averred 
to  be  a  jointure,  though  not  so  expressed,  11.  Bond  to  pay  con- 
tradicts one  to  indemnify,  13.  Agreement  dthort  cannot  afioct  « 
release,  13.  No  evidence  dthort  can  be  admittad  to  vary  the  terms 
of  the  deed,  14.  Or  writing,  15.  Acts  of  the  parties  or  usage 
may  explain  doubtful  words  >n  a  deed,  16, 17,  (iv,  ch.  109,  a.  3.  7 ; 
ivt  ch.  133,  a.  3.  9)  18,  19.    What  is  claimed  by  deed  camtot  b» 
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)>rored  by  parol,  30.  A  buys  land  of  B  as  ten  acres,  end  agreed 
to  pay  for  all  over,  this  cannot  be  prov^ed  by  parol,  31.  Bond  can- 
not be  prored  to  have  been  delivered  on  condition  by  parol,  22. 
But  how  proved  to  be  for  usury  ic,  22.  Absolute  deed  given 
wbere  a  mortgage  was  intended,  by  mistake,  corrected  in  chancery, 
by  parol  evidence,  35.  Absolute  deed  proved  to  be  in  trust,  33. 
Parol  evidence  admitted  to  prove  what  money  was  meant  in  a  bond, 
S4  A  bought  land  with  B's  moDey,  and  took  the  deed  to  himself, 
parol  evidence  admitted  to  prove  the  trust  for  B,  26.  So  a  contract 
proved  to  have  been  abandoned,  27.  A  raorigagor  not  interested  in 
'the  suit  allowed  to  explain  bis  deed,  28.  Parol  agreement  proved 
made  when  a  bond  was  executed,  though  the  effect  was  to  avoid, 
S9.  An  agreement  to  convey  land  cannot  be  proved  by  psro),  30. 
No  parol  evidence  is  admissible  to  prove  the  quantity  of  land  stated 
in  the  deed  is  mistaken,  31.  None  materially  to  alter  or  vary  a 
deed,  32.  Nor  to  prove  a  new  and  different  contract,  33.  A  deed 
on  the  face  of  it  absolute  not  allowed  to  be  proved  to  be  condition- 
al, 34.  Bond  to  B  conditioned  to  pay  money  to  C,  he  is  the  real 
creditor,  35.  Pr&of  of  the  losq  of  deeds,  36.  To  several,  one 
dissents,  the  eflect,  iv,  cb.  109.  a.  3.  11.    ' 

III,  ch.  86,  a.  5.  Ancient  deeds,  and  how  proved,  1.  A  deed 
of  above  thirty  years  standing,  need  no  proof,  provided  possession 
bas  gone  with  it,  and  the  same  is  fair,  1.  If  not,  and  no  such  po^ 
session,  length  of  time  is  of.no  avail,  1.  Nor  if  soon  after  the 
date,  tlie  grantor  made  aaolher  deed,  1.  Where  admission  proved 
the  execution  of  a  deed,  2.  An  Indian  deed  admitted,  though 
grantor  and  witnesses  made  their  marks,  but  to  prove  quantity  and 
bounds,  not  title,  3.  A  -very  ancient  will  read  as  an  ancient  deed 
be..  4.  Parol  evidence  cannot  control  one  absolute,  iy,  ch.  109, 
a.  10.  7. 

IV,  cfa.  104,  a;  3.  Our  deed  of  conveyance  recorded  or  not,  its 
legal  operatioD,  1 1 .  Points  decided  as  to  it,  1 3.  Recorded,  relates 
back  to  its  execution,  except  as  to  an  alter  purchaser  Irom  the 
grantor  without  notice.  See  ('onveyanca, 

V,  ch.  144,  a.  6.  An  endorsement  made  on  it  before  executed, 
is  a  part  of  it.     ' 

V,  ch.  170,  a.  ft.  t.  83.  To  be  ready  at  time  and  place  to  deliver 
a  deed,  is  equal  to  a  tender  of  it. 

IV,  ch.  108,  a.  3.  Proof  of,  jn  court,  3. 

VI,  ch.  178,  a.  19.  Quarles  o.  Quarles,  where  one  heir  living, 
his  ancestor  barred  himself  by  his  deed. 

Conveyances  by,  in  the  several  States,  vii,  ch.  223,  ».  1  to  17.' 

I,  ch    10,  a.  4.  IB  to  36.  See  several  matters  as  to  deeds. 

DEER.  See  Ftra  JVatura,  iii,  ch.  76,  a.  8.  4 ;  and  iv,  cb.  1 33, 
a.  3.  How  one  has  property  in. 

DEFAMATION  AND  LIBEL,  li,  ch.  63,  a.  1.  General  prin- 
ciples, 1.     What  is  defamation,  3.    Words  are  to  be  ta^en  as  the 
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bearers  UDderstand  them ;  enough  to  prove  tbem  in  substance  as 
Ihid  in  the  declaration,  3.  When  to  declare  with  a  per  quod,  4. 
Words  to  be  actiooable  must  import  an  act  done,  5.  The  manner 
of  speaking  Aic,  6.  Words  laid,  he  is  &c.,  and  proved,  you  are 
Sic.,  material  variance,  7. 

II,  ch.  63,  a.  H.  Words  in  themselves  actionable  ; — rules  and 
cases;  as  char|;es  of  crimes,  I  to  12,  Words  excluding  one  frooi 
society,  13.  Words  that  injure  one  in  his  trade  or  profession,  14, 
15,  16.     Words  of  persons  in  office,  17  to  35. 

11,  cb.  63,  a.  3.  Words  actionable  by  reason  of  some  special 
damages,  I.  Where  true,  and  the  truth  pleaded,  there  is  damnum 
absque  injuria,  and  no  action  lies,  1.  Various  cases,  and  the  prin- 
ciples of  them,  1  to  26. 

n,  cb.  63.  a.  4.  Words  not  actionable  } — various  cases,  and  tb« 
principles  of  them,  1  to  27. 

II,  ch.  63,  a.  '5.  How  words  are  to  be  applied,  innvendoes,  &c. ; 
rules  and  cases,  from  1  to  17. 

II,  cb.  63,  a.  6.  Words  spoken,  charges  made,  obliquely  or  by 
way  of  question,  or  conjecture,  by  report,  by  exclamation,  &,c.  y-^ 
cases  and  grounds  of  them,  from  1  to  II. 

II,  cb.  63,  a.  7.  Libel,  what ;  and  rules  and  cases,  1  to  26.  See 
Libel 

II,  ch.  63,  a.  8.  Pleadings  and  evidence  ;r— rules  and  cases,  1  to 
46.  Among  which,  .the  truth  must  always  be  pleaded,  if  the  deft, 
justify  the  words  as  true. 

Rules  explained  by  cases,  for  forming  a  good  declaration,  1  to 
13.  Plea,  not  guilty,  its  meaning,  14.  How  usual  now  to  give 
evidence  of  the  manner  and  occasion  of  speakiug  the  words,  15, 
To  shew  no  malice;  cases,  15.  Justification  pleaded,  16,  17. 
The  manner,  17.  Deft,  may  plead  not  guilty  as  to  part,  and  justify 
as  to  part,  IS.  Plea,  spoke  other  words,  stating  them,  and  not  those 
in  the  declaration,  19.  Replication  &«.  Plea,  the  pit.  did  murder 
bis  wife  &u:.,  30.  Proper  replication  of  his  own  wrong,  30.  Plea, 
the  pit.  stole  sheep  Su.,  21.  Stole  plate  Sic.,  22.  Plea,  the  defts. 
heard  the  words  &«■,  23. 

Evidence,  24.  Words  must  be  proved  as  laid  (  that  is,  sudi  of 
them  as  will  support  the  action,  24.  Enough  to  prove  the  sub- 
stance, 25.  Where  words  laid  not  actionable,  are  viewed  only  as 
aggravation,  26.  On  several  counts,  some  bad,  damages  cannot  be 
given  on  all,  27.  Deft  may  state  bis  words  truly,  if  the  pit.  state 
Ihem  incorrectly,  29.  Physicians  must  state  facts,  33.  Where 
common  report  will  not  justify  the  charge  of  theft,  34.  Where 
judgment  was  entered  on  the  good  counis  only,  36.  Other  words 
actionable  or  not,  36,  37.  Declaration  alleged  the  loss  of  several 
customers,  proof  one,  enough,  43.  A  plea  justifying,  wilt  not  make 
•  declaration  bad,  in  substance  good,  45.  See  IAbelt> 
DEFAULT,  V,  ch.  175,  a.  14.  1  to  8.    Several  aiauers.  and 
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cteet  as  to;  what  it  cmfesses,  vi,  ch.  184,  a.  fi ;  several  cases. 
Set  a»de  or  not,  v,  ch.  175,  a.  14.  9,  10. 

DEFEASABLE  ESTATES,  iv,  ch.  130,  a.  4.  19,  38,  43. 

DEFEASANCE.  See  Condition  and  Dtfttuance,  aod  W,  cb. 
Ill  ;  and  Releate,  v,  ch- 167. 

DEFECTS  IN  FORM,  how  cured  hy  verdict,  and  pleadings 
of  the  other  party.  See  Form  and  Amendmenit ;  and  v,  ch.  175, 
a.  17. 

DEFENCE  ;  half  and  full  defence,  want  of,  is  form,  t,  ch.  176, 
a.  17.  Does-  not  mean  justification,  but  a  denial  of  the  truth,  or 
Talidiiy  of  the  complaint,  a  general  assbnion  the  .pit.  has  no  grounds 
of  action,  id.     Form  of  the  defence,  id. 

DEFENDANT,  how  he  must  be  present  in  trials,  vii,  ch.  331, 
■K..  9.  Evidence  in  his  presence,  a.  10.  Id  cases  of  conviction,  a 
witness,  iii,  ch.  90,  a.  II.  17,31. 

On  execution  levied  on  land,  most  have  an  ofier  to  appoint  an 
appraiser ;  see  Execution.    Out  of  the  Stafe  ;  see  Scire  Fadai. 

If  out  of  the  Stale,  errror  to  have  judgment  first  term,  v,  ch. 
137,  a.  5.  11.  Sis  delis,  sued,  writ  served  on  6ve,  end  well,  ii,  ch. 
65,  a.  5.  37.  Several  sued,  r,  cb.  175,  a.  8.  13  to  17 ;  vi,  ch. 
178,  a.  3.  11  ;  v,  cb.  194,  a.  6.  32. 

DEFORCEMENT,  vi,  ch.  178,  a.  33.  Any  wrongful  withhold- 
ing land  from  the  right  owner  &c.,  is,  I.  Is  to  deny  dower  to  one  - 
eniided  to  il,  I.  So  if  the  tenaot  hold  after  his  term  expired,  and* 
refuse  to  let  the  lessor  enter;  aod  many  other  cases,  1.  How  a 
good  word  in  most  declarations  to  recover  the  demandaot's  freehold 
or  inheritance,  1.     Casps  referred  to,  2. 

DE  HOMINE  REPLEGIANDO,  v.  ch.  171,  a.  3.  Material 
parts  of  Massachusetts  act  of  February,  1787  ;  ca^es,  14. 

V,  ch.  171,  B.  4.  Where  the  common  pleas  has  not  jurisdictioa 
fcc.,  17. 

DEHORS.  Matter  deKort  a  bond  or  deed,  bow  pleadable,  i,  ch. 
1,  a.  25.  6.  As  one  to  tlijle  evidence,  though  on  the  face  of  it  to 
pay  money  in  common  form. 

lU,  cb.  86,  a.  4.  5.  Matter  dekort  may  be  pleaded.  Partiality 
in  referees  is  dehort,  and  not  in  evidence  on  ntl  debet,  i,  cb.  13,  a, 
4.  6.  Uses  not  delared  in  a  fine  may  be  proved  dehor*,  iii,  ch.  86, 
a,  4.  6.  A  release  is  made,  and  a  special  agreement  dehort,  cannot 
affect  it,  iii,  ch.  66,  a.  4.  13.   See  Deedi,  iii,  ch.  66,  a.  4 ;  cases. 

lU.  cb.  91,  a.  4.  1.  JVt/  d^et  pleadable  to  a  bond.  Matter  of 
discharge  arising  in  part  dehort,  as  taking  tba  profits  file. ;  other 
cases,  8.     When  to  be  pleaded,  9,  14. 

Ill,  ch.  93,  a.  3.  -As  to  parol  evidence,  cases  of  matters  dehort 
shewn.  IV,  ch.  109,  a.  4.  Exception  of  a  thing  dehort  on  a  lease,  7, 
Money  bond ;  compounding  a  prosecution  ifeAorf,  pleaded  CoUias 
v  BlaolerD,  v,  ch.  144,  a.  4 ;  v,  ch.  X44,  a.  9. 
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lU,  ch.  79,  a.  lO.  Facts  preved  dekort  the  deed,  as  to  gai« 
kcross  a  way,  46. 

IV,  ch.  132,  a.  3.  If  a  part  of  what  is  agreed  be  omiued  in  the 
deed  by  fraud  or  mistake,  may  be  shewn  dehori  9.  In  ch&aarf 
iv,  eh.  138.  a.  2.  15.  dehori  a  will    See  iii,  ch.  93,  cases. 

DE  IDIOTA  INQUIRENDO,  t,  ch.  160,  a.  1.  17.       , 

DtCLAWARE  RIVER  is  wiibin  Uie  admiralty  jurisdicdoR  Itc., 
Vi,  ch    186,  a.  9.  I 

State  statute  titles  in,  vii,  ch.  223,  a.  9.  1,  9. 

DEL  CREDERE,  i,  ch.  9,  a.  1 1.  5.  What  is  ;  agent  by,  is  ab- 
solutely liable  to  his  principal. 

1,  rh.  30,  a.  1.  6.  A  factor  del  credere,  when  he  guarantees  tbe 
buyer's  credit,  8.  V,  ch.  168,  a.  3.  14.  A  del  tredere  broker,  ab- 
solutely liable  to  bis  principal  in  tbe  first  instance,  may  off-set  on  s 
policy  agninst  premiums  received,  i,  ch.  30,  a.  10.  3. 

DE  LA  PLUiS  BELLE,  once  a  kind  of  dower  in  Eoglaod, 
derer  in  use  here. 

DELAY  OF  TRIALS,  v.  ch.  194,  a.  6.  I  to  2S. 

DE  INJURIA  SUA  PROPRIA,  pleas,  v,  ch.  173,  a.  7; 
and  replications,  how  pleaded  fiu:.  VI,  cb.  1 85,  a.  3.  Changed  to 
moliter  manua  fye.  in  the  replication,  5.   See  j^mmdmenU. 

DELICTO,  and  quaii  delicto,  i,  ch.  1,  a   7;  cases,  what  and   . 
bow  declared  on. 

DELIVERY  OF  DEEDS,  what  is,  and  how  proved.  See 
Deed*,  iii,  cb.  86.  Intentions  to  deliver  prove  a  delivery,  iii,  cb. 
86,  a.  1.  18,  19,20,31. 

IV,  ch.  109,  a.  3.  Delivery  essential-  3.  But  is  no  particular 
mnde  of  delivery  ;  sufficient  the  maker  treat  the  deed  as  hi^,  St 
When  an  etcfow,  or  absolutely  delivered,  6.  I,  ch.  32,  a.  10.  2,  3; 
4;  cases,  a.  11.  6.  Possession  of  a  deed  by  (he  grantee,  ader 
sealed  &ic.,  is  prima  fncie  evidence  of  delivery,  i,  cb.  29,  a.  8. 7. 

V,  cb,  109,  a.  3  If  the  grantor  seal  it  Sic.,  anH  put  it  on  tbe 
table  for  tbe  grantee  to  take,  this  is  a  delivery,  when  so  taken,  11. 
Or  grantor  delivers  it  absniutely  to  a  third  person,  A.  So  if  on  the 
table  exeiruted,  and  the  grantor  tells  the  gmnlee  to  take  it,  12.  A 
complete  delivery  cannot  be  recalled,  13.  Fixing  the  corporation's 
seal  to  it,  is  equivalent  to  a  delivery,  14.  But  if  J  delivered  a  deed 
to  a  stranger  as  an  escrow,  to  be  my  deed  on  a  condition  to  be  per- 
formed, it  is  no  deed  or  delivery,  though  the  other  pnrty  get  pos- 
session of  it  before  15.  A  lease  from  a  corporation  not  in  posses- 
sion, with  a  letter  of  attorney,  is  not  valid  till  the  attorney  deliver  it 
on  the  land,  16-  Delivery  of  a  deed  on  the  land,  must  be  the  first 
delivery  of  it,  iv,  ch.  110,  a.  4.  3.  Where  a  ban'  dehvery  of  a 
mor^tcage  deed  is  an  ansignmenl,  iv,  ch.  112,  a-  5.  37.  Delivery  is 
the  real  date.  See  Da'^,  v,  ch.  141,  a  4.,  What  a  good  delivery 
of  an  award  or  not.  v,  ch.  167,  a.  4.  Of  the  key,  gives  poasesaoo 
of  a  bouse,  v,  ch.  144,  a.  12.  9. 


.y  Google 


INDEX.  166 

DEMANDS,  see  Rtquuti,  Note  payable  on  demaad,  see  Sight, 
Demsnd  is  tbe  largest  nbrd  id  the  law,  except  claim.  Release  of, 
bars  actioos,  lights,  Sui.,  v,  cb.  167,  a.  2 ;  cases.  I,  ch.  6,  a.  1.  3. 
Required  by  statute. 

V,  cb.  167,  a.  6.  Cole  v.  Rnigbti  where  one  received  a  £5  legs.- 
cj,  and  released  a|l  demaads,  his  release  restrained  to  ibe  £5.  A 
release  of  all  demands  does  not  release  a  mere  possibility,  or  8 
mere  contingency,  t,  ch.  167,  a.  6.  Money  awarded  to  be  paid  on 
demand,  must  be  specially  demanded,  v,  ch.  141,  a.  3.  10;  and  a. 
6.  3  }  and  especially  if  as  a  penalty ;  cases  of  demand,  v,  ch,  177, 
a.  9.    See  Requefi. 

V,  ch.  151,  a.  9.  Rent  must  be  demanded  to  fix  a  penalty,  and 
avoid  a  lease,  13  ;  and  a  demand  must  .be  made  wherever  an  in- 
terest is  to  be  determined,  13.  Where  a  demand  fixes  the  dam- 
ages, see  Damaget,  v,  ch.  38.  Where  luterest,  see  Interest,  v, 
ch.4I. 

DE  MELIORIBUS  DAMNIS,  v,  cb.  173,  a.  9.  38. 

DEMESNE,  bow  stated  in  pleading.  See  Sevxiit,  and  Land 
Jettons.  ' 

DEMISE,  implies  a  power  to  lease,  as  does  demite,  i,  ch.  6,  a. 
1.  B ;  HI,  ch.  101,  a.  4.  3.  And  makes  a  covenant  in  law,  iv,  cb. 
107,  a.  1.3.  A  covenant  in  law ;  cases,  iii,  cb.  101,  a.  4;  iv,  ch. 
115,  a.  4.  12;  iv,  ch.  124,  a.  3.  4;  iv,  ch.  116,  a.  1.2. 

DEMURRER,  vi,  ch.  181,  a.  1.  General  principlet.  Always 
admits  the  facts  pleaded  by  the  other  party,  aod  makes  a  questioD 
ia.law,  1.  May  be  to  any  part  in  pleading,  1.  For  want  of  sub- 
stance, or  for  want  of  form,  I.  So  to  a  voucher  or  aid-prayer, 
and  to  evidence  admitting  it,  1.  Always  raises  a  question  of  Anc, 
never  of  fact,  I.  So  admits  all  such  facts  as  a  jury  may  infer,  1. 
Want  of  substance  is  cause  of  general  denuirrer,  1.  Of  form, 
special,  1. 

VI,  ch.  181,  a.  3.  Rules  in  demurring.  Rules  end  cases  as  to 
evidence,  r.  1  to  5.  And  rules  and  cases  as  to  general  and  special 
demurrers,  r.  6  to  43. 

VI,  ch.  181,  a.  3.  Co' elusions  of  demurrers  in  sundry  cases, 
material,  as  they  contain  bIso  the  party's  prayer  of  judgment,  form 
of  a  common  one  to  a  declaration,  1.  This  in  substance  answers 
for  the  form  of  the  body  of  every  demurrer,  1. 

Conclusions,  forms  of,  in  audita  tfuerrla,  3,  7.  Scire  fadai,  3,  9. 
In  an  information,  4.     In  qui  tarn,  5.   After  the  last  continuance,  6. 

Pit's,  joinder  in  demtirrer  form;  conclusion,  8.  His  demurrer 
to  the  deft's.  plea;  form  and  conclusion,  10.  His  ronclusinn  in 
assault,  11.  In  audita  gufr'.la,12.  In  covenant,  13.  In  debt, 
14.  \nformedon,  15.  In  annuity.  Id.  In  trespass,  17.  In  icire 
frcioM,  18.  m  waste,  19.  In  an  rnformation.  20.  In  trespass  and 
false  imprisonment,  21.  In  meyhem,  33.  In  ejectment,  23.  In 
dower,  34.    Select  demurrer  ia  a  few  cases-    lilt's,  demurrer  to 
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deft's.  plea  ia  abatement ;  form,  38.  Deft's.  joinder,  36.  Ph's. 
demurrers  to  deft's.  plea  in  bar,  27.  Deft'a.  jcnnder.  28,  form.  Pit's. 
demurrer  to  a  plea  in  bar  in  audita  querela,  29,  form.  Defi's> 
joinder  ;  form,  30.  Deft's.  demurrer  to  bar  and  arowry  in  repleriu ; 
form,  31.  Pit's,  joiudcr;  form,  32,  33,  34.  Pit's,  demurrer  to 
deft's.  plea  in  bar  in  dower ;  form,  35.  Deft's.  joinder,  36.  The 
tenant  demands  a  view  ;  and  pit's,  counterplea  ;  forms,  37.  De- 
murrer to  a  counterplea,  38,  form.  Pit's,  demurrer  to  ihe  deft's* 
bar  io  error ;  form,  3d.  Deft's.  joinder ;  form,  40.  Demurrer  to 
a.  plea  to  the  jurisdiction;  form,  41.  Deft's.  joinder ;  form,  4t. 
Pit's,  demurrer  to  a  part  of  ibe  deft's.  bar ;  form,  43.  Pit's,  de- 
murrer to  Heft's,  bar  in  trespass  afler  a  new  assignment ;  rorm,  44. 
Pit's,  demurrer  to  defl's.  two  pleas  in  bar  in  assault  and  imprison- 
ment ;  form,  45.  Joinder  to  each,  45.  Pit's  demurrer  to  deft's. 
bar  in  qui  tarn ;  form,  46.  Deft's.  joinder  ;  form,  47.  Deft's.  de- 
morrcr  to  pit's,  replication  ;  form,  48.  Pit's,  joinder ;  form,  49. 
Pit's,  demurrer  to  the  deft's.  rejoinder  ;  form,  50.  Deft's.  joinder, 
61.  Deft's.  demurrer  to  the  pit's. -surrejoinder,  52.  Demurrer  to 
eridence  ;  form,  63.     Case  of  flowing  land  ;  conclusion,  54. 

VI,  ch.  181,  a.  4.  Sundry  causes  of  demurrer  to  declarations, 
1.  Causes  of  demurrer  to  pleas  in  bar  Sec.  2.  Several  causes  in 
cases  of  awards,  3.  A  few  modern  causes  of  demurrer,  4  to  10. 
Causes  of  demurrer  in  equity,  1 1  £«:. 

VI,  cbi  181,  a.  5.  What  is  confessed  or  not  by  demurrer ;  cases 
and  principles  of  them,  1  to  7. 

V,  ch.  184,  a.  6.  Amendments  after  joinder  in  demurrer,  or 
not ;  rules  and  cases,  9  to  20.  Demurrers  in  criminal  cases. 

VII,  ch.  221,  a.  2.  Demurrer  to  evidence,  iii,  ch.  100,  a.  1.  2. 
Id  equity,  vii,  ch.  326,  a.  5.  I  to  35. 

General  demurrer ;  also  a  plea  to  the  whole  declaration  at  the 
same  time,  are  allowable  in  Virginia,  by  statute,  v,  ch.  144,  a. 
17.  14. 

IV,  cb.  123,  a.  3.  1.  Pit.  assigns  several  breaches  in  covenant, 
deft,  may  demur  to  one  and  plead  to  the  others.  If  the  pit.  do  not 
construe  his  deed  truly,  deft,  on  oyer  may  demur,  3,  3. 

DEMURRAGE,  i,  ch.  33,  a.  2.  22.  None  where  freight  is  io 
lieu  of  it.  Applies  only  lo  hirer's  voluntary  detention,  not  to  deten- 
tion by  capture,  v,  ch.  110,  a.  9.  25  ;  i,  ch.  33,  a.  3.  35. 

DIE  WITHOUT  ISSUE,  different  from  not  leaviug  issue.  See 
^ot  Leaving  Itme, 

DILATORY  PLEA.     See  PUtu  in  Abatement. 

DIMIDIA  PARS,     Meaning  of  these  words,  li,  ch.  42,  a.  3.  37. 

DIMINUTION.  See  Error,  v,  ch.  137 ;  and  Certiorari,  v, 
oh.  138,  a.  10  ;  cases. 

DENIZATION.     Its  effects,  iv,  ch.  131,  a.  1.  5,  6,  13,  a.  3.  4. 

DEODAND.  The  thing  that  occasions  death,  and  forfeited  by 
English  law ;  not  by  ours.  > 
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DEPARTURE,  iv,  ch.  123,  a.  1.  llie  party's  followiDg  plea 
must  fortify  his  preceding  one,  or  it  is  a  departure,  1.  Is  deceinu 
or  gcung  off  to  new  maner,  1.  As  where  in  covenant  defl,  pleaded 
performance.  Pit.  replied,  he  did  not  do  such  an  act ;  deft,  rejoin- 
ed, he  ofiered  to  do  it,  a  departure,  1.  So  to  plead  a  descent,  and 
rejoin  a  feofibient  on  conditioD,  is  a  departure,  2.  So  if  be  plead 
title  at  conHDoo  law  and  rejoin  title  by  statute  or  custom,  3.  Seve- 
ral other  rules  and  cases,  3  to  9.  :  V,  cb.  173,  a.  4,  cases. 

V,  cb.  169,  a.  4.  Plea,  not  damnified  ;  replication  shew  damni- 
fied }  rejoinder,  do  notice  thereof,^-a  departure. 

V,  ch.  171,  a.  4.  S.     Debt  on  replevin  bond,  and  plea,  perfor- 
mance.    A  rejoinder  stating  a  review  Sic.  a  departure. 
'    VI,  ch.  180,  a.  4.     Departure  said  to  be  a  fault  to  be  taken  ad- 
vantage of  only  on  special  demurrer ;  cases  not  all  so,  1.     Cases 
of  departures  or  not,  and  principles  of  them,  2  to  17. 

DEPENDENT  COVENANTS,  iv,  ch.  118.  See  Covenant^ 
Cottcurrent,  fyc. 

DEPOSITIONS  AND  AFFIDAVITS,  Ui,  ch.  87,  a.  1.  What 
sort  of  evidence,  1.  Taken  under  a  commission  issued  at  the  deft's. 
request,  may  be  read  by  the  pit.,  though  he  had  no  notice  of  the 
uking,  3. 

lU,  ch.  87,  a.  3.  Laws  and  usages  authorizing  them  to  be  taken 
and  used.  By  Massachusetts  Colony  act  of  1 64 1 ,  in  civil  and  crim- 
inal causes,  (except  capital,)  1.  By  Massachusetts  Province  act  of 
1695,  in  civil  causes;  reasons,  2.  Act  of  Congress,  September 
24,  1789,  in  civil  Inc.  de  bene  eue,  by  dedimvt,  &c.  3,  Massacba- 
aetts  act,  February  3,  1798,  material  peris  of  said  acts,  4  to  6. 
CommoD  law  authority,  6.  What  facts  must  be  certified  in  the  cap- 
tion, 7.  None  that  ought  to  be  can  be  proved  by  parol,  7.  Same 
rules  as  to  this  written  and  vita  voce  testimony,  6.  How  understood, 
6.  Depositions,  what ;  affidavits,  what,  8.  When  copies  may  be 
used,  9.  Even  originals  cannot  be,  if  the  witness  can  be  had,  10. 
Cannot  be  explained  by  parol  evidence,  II.  Cannot  be  used 
against  one  not  a  party  to  it  12.  So  to  be  able  to  cross  examine, 
13.  The  statute  exceptions ;  law  requires  no  particular  form  of 
oath,  13,  So  Turks  swear  on  the  Koran  Uc.  13.  Hotv'confiued 
to  civil  causes,  13.  Taken  in  felonies  by  justices,  how  read,  15. 
Other  cases,  15,  16,  &c.  Counter,  18.  Supplementary,  19.  By 
third  person,  20. 

Ill,  ch.  87,  a.  3.  Cases  ;  when  a  probate  dedimut  can  issue,  (see 
Dedimut,)  I.  How  a  deposition  must  be  sealed  up,  1.  A  public 
agent  takes  depositions  abroad  in  case  of  captured  property,  and 
then  is  sued  far  it,  may  seize  them,  2.  Pit's,  affidavit  is  enough  to 
prove  a  witness  to  a  deed  dead,  to  let  in  proof  of  his  hand  writing, 
2  and  11.  So  to  put  off  a  trial  for  n^nt  of  a  material  witness,  and 
if  sw(H-n  to  abroad,  4.  Witnesses  to  an  arbitration  bond  may  be 
held  by  rule  of  court  to  make  affidavit  of  the  fact,  5.     Party's  affi- 
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davit  to  put  off  a  Irml  on  averriog  the  abaence  of  a  material  witness, 
6.  By  dell.  Oo  an  indictment,  7.  By  a  third  person  knowing  the 
'  viiness  is  material,  7.  Must  he  positive  he  is  material ;  doi  yet  to 
be  hail ;  when  expected ;  what  expected  to  swear  to.  8.  Captioa 
Igood,  though  the  justice  in  another  Stale  omit  (o  state,  "  and  ezam- 
ined,"  9.  Can  a  depontioa  taken  by  a  coroner  be  osed,  10.  Es- 
amioaiion  of  a  pregnant  woman  used  after  her  death,  11.  Party's 
affidavit  to  put  olT  a  trial.,  to  arrest  vessels,  12.  Massarhilsetts  act, 
February  14,  17B9,  by  executors  and  adfnioistrators  of  the  appoint- 
ment, 13.  Oftbera,  and  of  guardians,  of  notires,  of  sales,  14.  An 
affidavit  put  into  court  must  have  a  title,  1 5,  How  sworn  to,  to 
ground  an  attachment,  16.  Affidavits  read  to  aggravate  the  crime 
after  conviction  :  so  to  lessen  it,  17.  Courts  notice  those  swoni  to 
before  foreign  tnagistrstes,  18.  But  courts  of  law  will  not  admit 
affidavits  to  explain  evidence  given  at  the  trial,  19.  One's  deposition 
takee  at  the  trial  nsed  in  a  review  where  the  deponent  becomes  an 
administrator  of  the  first  deft.  20.  Taken  by  insolvent  trustees, 
read,  20.  Taken  in  term  time,  but  court  not  silling,  and  other  party 
notified,  were  read,  21.  Though  without  order  of  court,  21.  De- 
position taken  in  another  State,  how  to  be  certified  &c.  22.  Exe- 
cutor allowed  by  parol  evidence  lo  prove  he  posted  notices  of  his 
appointment,  23.  Libel  for  a  divorce ;  notice  on  deft,  in  New  York, 
proved  by  an  affidavit,  24.  Depositions  used  in  courts  mAtiat,  in 
cases  not  capital,  25.  Hon  Federal  courts  admit  to  be  used  depo- 
sitions in  perpetu.jm,  26.  How  taken  by  commissioners  of  bankrupt- 
cy used  the  time  of  the  act  of,  27.  Taken  in  chancery,  how  used 
at  law  when  the  deponent  has  died.  In  perpetuam  no  evidetice 
while  the  witness  lives  ;  taken  before,  no  evidence  after  the  witness 
is  become  interested.  28. 

DEPOSITIONS  IN  CHANCERY  fcc.  iii,  ch.  87,  a.  4.  15. 
As  to  customary  rights  &;c.  16.  Bill  dismissed,  depositions,  how 
used  &c.  17.  J)e  bene  ene  used  or  not,  18.  In  perpehtant  cannot 
be  used  unless  reeorded  in  ninety  days,  iii,  cb.  103,  a.  4.  10. 

DEPOSITUM,  i,  ch.  17,  a.  1.  3. 

DE  PROPRIETATE  PROBANDA,  t,  ch.  171,  a.  6  j  cases, 
V,  ch.  144,  a.  14.  10 ;  iii,  ch.  77,  a.  9.  16. 

DEPRECIATION,  debt  in,  bow  ascertained,  i,  ch.  28,  a.  1.  3  ; 
a.  2.  3,  cases.  See  Damaget.  Paper  money  named  in  a  bond, 
(depreciated,)  cannot  be  proved  to  be  of  specie  value,  iii,  eh.  86,  a. 
4.  33.     Depreciated  money,  v,  ch.  170,  a.  13,  Appieton  v,  WalHs. 

V,  ch.  149,  a.  2.  5.  Where  the  judge  of  probate  should  reduce 
the  inventory  by  the  scale  of  depreciation  of  specie  from  1774  to 
1783  kc.  i,  ch  28.  a.  2.  3. 

DEPUIY-SHERIFF,  is  liable  for  bis  own  toriioiu  Bct«;  but 
for  his  mere  neglects  and  omissions  the  sheriff  is,  iii,  ch.  75,  a*  3 
Against  either  for  a  tort,  as  embezding  a  writ,  10.  13,  not  againal 
the  deputy  for  a  breach  of  duty. 
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ni,  ch.  IS,  a.  7.  S.  Case  lies  against  tbe  depoty-sberiff'  for 
taking  exort>itani  fees  :  may  make  a  reaSgnable  bargain  for  part  of 
tbe  fees ;  or  if  nofle,  may  have  a  qua^t1lM  meruit,  iii,  ch.  75,  a.  10. 
1  ;  a.  6.  10.  He  must  necessarily  have  sH  tlie  pover  of  bis  prio- 
cipal,  a.  10.  2.  But  be  may  make  a  deputy  in  one  or  more  cases, 3. 

V,  ch.  1.44,  a.  3.  16.  His  power.  V,  ch.  144,  a.  14.  5,  his 
bond,  bow  cwditioned.  II.  ch.  49,  sererai  cases  as  to  powers,  fees, 
be.  Has  trespass  for  property  be  has  attached,  t,  ch.  173,  a.  6.  7, 
tboiie;h  he  neglect  to  sell  at  the  day.  Where  his  coufesBion  bind* 
the  sheritr.  r.  ch.  136,  a.  19.  31. 

DE  QUIBU3,  writ  of,  vi,  ch,  178,  a.  24.  Writ  of  entrr  io  the 
nature  of  assize  for  disseizin  to  the  pit.  himself,  in  the  p^ace  of  aa 
assise,  is  (he  writ  of  entry  in  the  ife  quibux.  In  Latin  the  pll.  de- 
manded the  premises  de  ouiitu  the  defi.  disseized  him. 

DE  REPAKATIONE  FACIENDA.  See  Land*,  n,  ch.  69, 
a.  4;  and  iii,  ch.  7),  a.  5.  16;  and  iii,  ch.  78,  a.  13.  Lies  (brona 
jan-tenant  Sic.  against  another,  10. 

DERELICT,  property,  iii,  ch.  76,  a.  7.  6  fcc.  The  nature  of  it. 
Rarely  exists ;  has  no  particuler  owner  ;  is  Open  to  any  one  iic. ; 
is  actually  abandoned  ;  anci  the  public  is  the  new  owner  when  tbe 
law  points  out  none,  €.  Laws  respecting  property  derelict  or  lost 
file.  1  to  39. 

DERIVATIVE  SETTLEMENTS.  See  Poor,  ii,  ch.  53,  i. 
1  ;  cases. 

DESCENDER,  remainder  in.     See  Rmainder. 

DESCENT.  By  the  old  English  law  before  the  conquest,  all  in 
equal  degree  of  kindred  inherited  equally ;  the  daughters  were  ex- 
cluded- Fathers  and  mothers  were  long  admitted  in  real  as  in  per- 
sonal estates,  it,  ch.  125.  a.  4.  7:  Then  excluded  in  real  estate, 
iv,  ch.  136,  a.  3.  14. 

IV,  ch.  125,  a.  4.  Estates  by  descent,  not  by  purchase,  1.  is 
by  mere  operation  of  law,  and  directly  opposed  to  purchase,  2.  ^f 
which  one  has  title  solely  by  bis  own  act,  3.  But  by  descent  tbe 
law  on  the  ancestor's  death  casts  the  estate  on  his  heir,  3.  How 
they  represent  each  otiier,  3.  Where  ao  estate  descends  or  not.  3. 
How  the  heir  is  bound  or  not,  4.  Heirs  lineal  or  collateral,  what, 
4.  *  What  estates  can  descend,  5.  Rules  in  England  which  do  not 
apply  in  Massachusetts,  5.  Our  law  do  not  require  the  intestate 
to  be  actually  seieed,  5.  Father  and  mother  can  inherit,  5.  No 
distinction  between  males  and  females,  whole  and  half  blood,  S. 
Nor  between  partemal'^nd  maternal  line,  5.  How  descent  is  made, 
6,  How  estates  descend,  8.  When  freehold  is  limited  to  tbe  an- 
cestor and  an  estate  to  the  heir,  8.  To  incumber  it,  prevents  cot 
tbe  descent,  but  lo  alter  it  does,  8.  To  unite  must  be  both  legal  or 
both  equitable  estates,  8  ;  cases,  9  to  18  ;  and  the  est  te  descends 
where  the  devisee  cannot  uke ;  cases,  9 ;  and  cases  cited. 

VOL.  Till.  32 
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IV,  ch.  125,  a.  5,  Estates  by  purchase  and  not  by  descent ;  al- 
ways when  the  ancestor  liaa  only  a  chattel,  remainder  to  bis  heirs 
or  heirs  of  his  body,  1.  Tbey  must  take  it,  if  at  all,  by  purchase, 
and  even  right  heirs  is  detcriptio  peraonanm,  1.  And  principles  of 
them,  1  to  40.  See  Pvrchate.    And  limitation,  41  to  55. 

IV,  cb  125,  a.  6.  Estates  that  will  descend  ;  any  Jande,  tene- 
menls,  or  hereditainents  of  which  the  iutestate  died  seized  ;  or  any 
right  thereto,  or  any  interest  therein,  he  may  be  entitled  to  in  fee 
simple,  or  for  the  life  of  another,  not  devised,  will  descend,  1 . 
Hence,  a  naked  right  will  descend ;  and  this  includes  mere  possi- 
bilities, conditions,  and  every  sort  of  right  one  can  have,  1.  And 
a  mere  contingent  interest  and  executory  devise  ;  cases,  I  to  19. 

IV,  ch.  126,  a.  1.  On  Massachusetts  statutes,  I  to  13;  maierial 
parts  of  them  since  1644,  as  to  descents  of  estates. 

IV,  ch.  136,  a.  2.  Adjudged  ctues  on  thete  itatutet.  How  the 
mother  tooli  a  share  in  the  estate  of  a  deceased  child,  Sawyer  o. 
Brindly.l.  Same  principle,  Mayo  v.  Boyd,  2.  9ofADnewa8to 
limit  her  interest,  and  not  to  extend  it,  2.  How  '*  such  deceased 
child"  must  be  understood  in  said  act  of  March  9,  17tJ4;  other 
points  decided,  2.  A  child  lakes  nothing  by  descent,  if  named  in 
the  parent's  will,  3;  though  nothing  be  given  to  it,  3.  Judge  of 
probate  had  no  power  to  settle  lands  assigned  for  doiver,  after  the 
widow's  term  expired,  on  one  or  more  be.,  4.  A  child,  by  ad- 
vancement and  his  deed,  may  bar  himself  of  his  share  £».,  5. 
Question,  what  estate  is  devised,  5,  When  a  deed  was  evidence  of 
advancement,  6. 

IV,  ch.  12&,  a.  3.  Who  is  nejcl  of  kin  on  these  statutes.  When 
do  heirs  take  per  capita,  or  per  tterpem  1  When  does  the  mother 
take  all,  or  a  share,  or  nothing  ?  When  does  an  infant  unborn  lake 
a  share  .^  How  far  do  collaterals  extend  &c. ;  many  cases  ant} 
principles  of  them,  I  to  18.  How  the  rule  of  the  civil  law  is  ap- 
plied ;  no  distinction  of  paternal  and  maternal  relations ;  of  whole 
and  half  blood. 

1,  cb.  29,  a:  1.  10.  Who  is  next  of  kin;  cases,  10,  II. 

Of  eatales  in  the  several  States,  vii  rb.  233,  a.  1  lo  17. 

DESCENDANTS  of  A;  words  of  purchase,  iv,  ch.  127,  a. 
16.  38. 

DESCRIPTION  of  persons  who  take  by  purchase,  iv,  ch.  12S 
lo  ch.  129.  Description  of  persons  and  of  property  in  iodictmenis, 
<rii,  ch.  218.  a.  12;  cases.  Description  of  lands.  See  Boundaries, 
Of  persons,  v.  ch.  144.  a.  18.  3.  Not  trustees,  iv,  ch.  127,  a.  15. 
Of  ihp  thing  devised.  1  to  8. 

DESTRUCTION'   See  fVatte,  iii,  ch.  78. 

DESERTION,  how  tried  and  punished,  vi,  cb.  30O,  a.  7.  lto5. 
Of  seamen,  ii,  ch.  57,  a  fi.  8 ;  several  cases,  especially  8. 

DE  SON  TORT,  replied  ;  executor  de  *on  tort,  i.  ch.  29  a.2. 
S.  Actions  against,  i,  ch.  39,  a.  6.  1  to  6 ;  cases,  bee  Exeeutora^ 
tnd  ddminittraton-  ,  * 
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V,  cb.  173,  a,  9.  Replied  in  treqwss,  or  son  ataatdt  demesne, 
kD(t  by  husband  and  wife ;  rules  and  cases.   See  Trespass. 

DESIGNATIO  PERSONS,  who  takes  by  purchase, ;  same 
SS  deteriptio  persona,  iv,  ch.  125  itc, 

DCTAINER.  Where  evidence  in  assumpsit,  and  where  thi 
agent  may  detain  monies,  i,  cb   9,  a.  IL.  4.    See  Retainer. 

DE  TAUBUS  CIRCUM  STANTIBUS,  iii,  ch.  74,  a.  6.  6. 
In  jury  cases,  in  Dusaoces,  and  geoerally  to  Gil  up  a  jury.  See 
Jvrifs. 

DETENTION,  and  restraint,  in  policies  mean  the  same  thing, 
Richardson's  case,  ii,  ch>  4U.  a.  7.  22. 

IV,  ch.  124,  a,  7.    or  charters  by  an  heir,  vouched  in  an  aciioa  ' 
of  dower,  only  when  be  is  reudy  to  assign  it,  if  the  pit.  will  deliver 
them ;  live  cases  in  which  he  cannot  do  this,  3.     And  iv,  cb.  130, 
a.  4.  As  to  dower,  14.    V,  ch.  168,  Detention  or  detainer  by  way 
of  set-off;  cases.    See  Set-off. 

DETINUE.  V,  ch.  139,  a.  1.  An  action  of  extensive  use  before 
money  was  introduced,  how  formed,  id.  Was,  and  is  to  recover 
goods,  id.     Debt  came  from  it,  id. 

V,  ch.  151,  a.  3.  When  to  recover  goods,  the  deft,  is  said  to 
detain  only,  not  to  owe ;  so  for  rent  payable  in  corn  Stc.  Of  char- 
lera.  See  Dower,  iv,  ch.  130,  a.  4.  14,  52;  vi,  ch.  178,  a.  13.  8; 
iv,  ch.  178,  a.  14;  vii,  ch.  223,  a.  11.  4.  Slaves  in  Virginia. 

DETINET  AND  DETINUIT,  v,  ch.  171,  a.  3.  Replevin  is 
in  the  detinet  •md  dftinuil,  3. 

DEVASTAVIT,  i,  ch.  29,  a.  4.  10 ;  a.  11.  2.  What  is,  a.  16. 
I,  ch.  29,  a.  16.  17.  How  devastavit  is  pleaded  ;— is  waste  to  let 
interest  run  on,  if  the  executor  have  assets  to  pay  it,  17.  The 
feme  while  soh,  is  liable  for  it,  and  marries,  her  husband  becomes 
liable,  17.  Waste  is  to  A's  damage,  his  executor  may  suggest  it 
in  suing  the  judgment  A  obtained,  17.  Devastavit  lies  for  the 
executor  to  whom  the  tort  is  done,  but  not  against  the  executor  of 
him  who  did  it,  17.  Baron  and  feme  extcMrix,  commit  waste,  be 
b  not  liable  after  his  death,  except  a  judgment  be  against  them,  17. 
To  charge  of  waste,  deft's.  answer  is,  he  has  not  wasted  the  testa- 
'  tor's  goods,  17.  Is  waste  to  pay  a  usurious  bond,  17.  And  when 
to  pay  a  legacy,  17.  Any  tordous  or  negligent  act  in  the  executor 
Sic.  is  waste,  17.  So  extravagant  expenses  at  a  funeral,  17.  So 
many  other  cases  of  waste,  17.  II,  ch.  51,  a.  1.  6.  As  to  minor 
executor,  &c. 

in,  cb.  78,  a.  1.  4.  When  waste  by  statute  in  not  paying  debt, 
30  that  the  deceased's  estate  is  levied  on.  So  6.  See  Watte,  iv, 
ch.  127.  a.  2 ;  v,  ch.  139.  Case<!  as  to  executors  fac,  i.  ch.  29, 
a.  16.  31.  Virginia  be. 

IV,  cb.  137,  a.  3.  12.  Bodies  of  executors  &u:.  not  liable  but  oo 
devastavit. 

DEVIATION,  ii,  ch.  40,  a.  13.  In  cases  of  insurance ;  rules 
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and  eases,  I.  Some  of  which — ihe  risk  run  by  the  underwriter  it 
in  the  very  tract  meant  to  be  insured,  snd  any  departure  fmm  it, 
not  of  necessity,  is  a  deviation,  1 .  The  question  is,  what  ia  a  wilful 
or  unnecessary  deviation  from  the  route  insured.  I.  Except  when 
the  policy  is  on  lime  1.  A  deviniion  once  made,  forever  dis- 
charges the  underwriter,  2,  3.  Exceptions,  Felly's  case,  &tc.,  4. 
But  DO  inieutioD  alone  is  a  deviation,  4.  Nor  does  a  deviation 
exefaipt  from  a  loss  incurred  before  it,  5,  19.  Difference  between 
deviation  and  not  entering  on  the  voyage  insured,  though  oo  the 
the  route,  6, 8.  If  not  voluniary.  9.  Iffor  greater  security-  10.  Or 
according  to  usage;  deviation  by  miscalculation,  11.  Evidence  of 
necessity  not  preserved  in  the  best  manner,  12. 

Several  routes, — the  safest  and  usual  one  is  to  be  pursued,  mis- 
take is  no  excuse,  13.  Where  no  deviation  to  turn  aside  to  get 
information  &c.,  14,  15.  The  usage  must  be  general  and  wttledf 
16,  17.  Immaterial  how  small  the  deviation,  or  if  the  risk  be  in- 
creased or  not ;  order  of  ports,  17,  40.  May  deviate  for  repairs, 
30.  Or  to  avoid  storms  be.,  Delany  v.  Sloddart,  ^1,  Of  several 
tracts,  the  master  must  be  at  liberty  to  elect,  22,  A  new  voyage 
entered  on,  is  a  deviation  ftic.,  24.  No  deviation,  if  to  avoid  pro- 
bable confiscation,  26.  Any  unnecessary  delay  in  port,  is  a  devia- 
tion, 27.  A  course  intended,  but  not  made,  is  not,  27.  Avdunttry 
departure,  to  avoid  seizure,  a  risn  not  insured  against,  is  a  deviation, 
28.  Not  if  the  master  bond  Jlde  elect  one  of  (wo  passages,  39. 
May  take  the  worst  to  avoid  cruisers,  29.  None  when  justi6ed  by 
circumstances,  30.  Not  one  to  waste  twenty  days  for  admissinn 
into  the  port  of  destination,  and  when  refused,  sailing  to  another,  31 . 
Is  one  to  stop  at  sea  to  save  ano'her  vessel,  32.  What  is  or  not  in 
a  letter  of  marqne  in  her  cruising  itc.,  32.  None  if  carried  out  of 
the  tract  by  a  superior  farce,  34.  Is  if  the  assured  take  on  board 
additional  cargo,  3&.  Idle  waste  of  lime  is  a  deviation,  36.  Mak- 
ing delay,  or  taking  prizes,  is  a  deviation,  37.  But  convoying  then 
Sic.  is  not,  38.     Olher  cases,  39  to  4^. 

DEVISE,  cannot  operate,  if  the  devisor  be  disseized  when  ha 
makes  his  will,  iv,  ch.  127.  Lands  specifically  devised  liable,  for 
the  testator's  debts,  though  aliened  by  the  devisee,  iv,  ch.  108,  a. 
3.  6.     So  if  frauduJentiy  conveyed,  id. 

IV,  ch.  125,  a.  €.  What  may  be  devised  or  not.  Not  every 
kind  of  interest  or  right  one  has,  5.  By  Enghsh  and  our  statutes, 
one  seized  in  fee  mav  devise,  S.  This  includes  constructive  aeiztn, 
•s  of  remaioders  Uc..  S.  As  by  many  cases,  6  to  18.  As  a  de- 
rise  of  a  reversion  on  estates  in  tail  is  good,  tenant  in  tail  being 
seized  and  possessed,  6.  Or  be  is  not  disseized,  6.  A  reversion 
discontinued  and  turned  to  a  right,  cannot  be  devised,  and  is  so  if 
the  estate  tail  be  discontinued,  6.  But  one  vested  may  be  devised, 
7.  Is  an  immediate  devise,  though  after  failure  of  issue  in  tail,  8. 
A  revcnitw  Sic.  is  a  present  interest,  though  expectant  on  one  or 
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more  freeholds,  or  eststes  in  tail,  9.  Only  ibe  actoal  possession  is 
postponed,  9.  A  mere  right  of  entry  is  not  devisable,  10.  Other 
cases,  1 1,  12-  Siight  evidence  of  seizin  in  the  devisor  is  sufficient, 
if  DO  evidence  of  adverse  seizin  or  possession  ;  Barker  v  Bodwell, 
13,  14,  15.  How  the  seizin  of  one  tenant  in  common  £ic.,  is  ihat 
of  another,  16.  So  nhere  ourlaod  corporations  have  been  aciually 
seized  and  possessed,  the  individual  proprietors  have  been  so  en« 
ftbled  10  devise,  17-  A  possibility  coupled  with  an  interest,  may  be 
devised,  18.  And  iv,  cb.  127,  a.  3.  1  to  5.  What  estate  may  be 
devised. 

IV,  cb.  125.  a.  7.  Several  cases  as  to  devises.  Words  may  be 
supplied  in  a  will  to  make  a  clause  complete  and  intelligible  in  aid 
of  ibe  apparent  intent  of  the  testator  ;  cases,  1 , 2.  Material  differ- 
ence in  chancery  between  trusts  executed,  and  executory  ;  cases, 
3.  With  a  trust  executed,  equity  has  nothing  to  do,  3.  Case  of 
.  iotention,  4.  Description  of  the  thing  devised  defective,  yet  it  may 
pass,  5.  Introductory  words  in  a  will,  tiieir  eifeci ;  cases,  6.  Per 
capita,  and  per  ttirpet,  cases,  7.  Words  in  a  will  tiiat  include  or 
exclude  certain  kinds  of  property  ;  cases,  S.  Those  next  of  kin 
at  the  testator's  death,  take  8ic. ;  cases,  9.  Distinct  devises  in  a 
will,  special  terms  of,one  aid  not  in  the  construction  of  another,  10. 
Where  the  heir  is  estopped  by  a  recital  in  a  will  to  deny  a, title.  II. 
IneSeciiial  alterations  in  a  will  do  not  invalidate  it,  12.  Devise  of 
rents  &u:.  is  of  tbe  land,  13.  Testator's  general  intent  is  useful  in 
explaining  particular  expressions,  14.  Vested  devise  Su:- ;  various 
cases,  15.  Lapsed  devise;  cases,  16.  Tenant  for  life  and  those 
in  remainder  sold,  the  proceeds  bow  divided,  17. 

IV,  cb.  127,  a.  1.  Estates  devised.  General  priacipla-  He-' 
visable  in  England  before  tbe  conquest,  1.  Restraint  a  part  of  tbe 
feudal  system,  1.  Reasons,  I.  Devise  what,,  and  its  effect,  2. 
Land  purchased  by  the  devisor  after  his  will  is  made,  do  not  pass, 
3.  Point  fully  settled,  3.  Material  pans  of  32  H.  VIII.  c.  1  ;  34 
H.  VIII.  c.  5,  by  these  one  having  lands  iu.  may  devise,  3.  Point 
examined,  3.  So  his  estate  must  remain  substantially  the  same  to 
his  death,  3.  Will  operates  on  lands  testator  has  when  he  makes 
il,  on  the  goods  he  has  at  his  death,  S.  Nor  wilt  the  words,  all  the 
latuU  I thaU  have,  alter  the  case,  5.  Constant  form  of  pleading  is, 
the  deniter  being  leized,  made  hit  will,  5.  But  a  republication  is 
as  a  new  will,  5.  As  to  one  bearing  testator's  name,  6.  How  de- 
visee may  by  his  act  complete  his  title,  7.  How  an  estate  testator 
has  in  trust  passes  not  by  words,  all  his  ettate  fyc.  8.  Devise  of 
the  use  of  land  passes  the  land,  9.  Construction  against  the  words, 
to  efiectuate  the  intent,  9.  A  devisee  is  an  assignee,  10,  Ccdicil 
what,  is  part  of  tbe  will,  II,  It  republishes  tbe  will,  and  makes  it 
of  the  same  date,  II.  After  said  statutes  of  H.  VIII.,  was  suffi- 
cient a  will  was  part  in  writing  by  the  testator,  12.  Or  by  his  di- 
recticHi,  }2.    Aiiier,  since  39  Ch.  IL,  12,    Republication  makes  a 
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new  m\\,  IS.  Must  be  in  writing,  13.  A  paper  referred  to  maj' 
be  a  part  of  the  will,  14.  A  will,  tbougb  intended,  or  though  de- 
livered as  a  deed,  14.  So  recoverable,  14.  A  deed  may  be  an- 
oexed  to  explain,  14.  Codicil  made  a  will  good,  though  in  itself 
▼oid,  15. 

IV,  ch.  127,  a.  2.  MassacJuaeiU  itatutet  at  to  devues.  Material 
parts  of  them  since  1639;  bs  of  1639;  1653;  1685;  1692; 
1700;  1703;  17l9;  1752;  February  6,  1784,  s.  ItoSO;  act 
of  1752,  law  in  all  the  Colonies,  cited  at  large  ;  witnesses. 
'  IV,  ch.  127,  a.  3.  Material  points  in  these  statutes  conndered. 
When  is  one  Iflwfully  seized  of  land  Sec.  so  as  to  derise,  1.  Erery 
one  is  where  he  has  title,  and  there  is  no  adverse  seizin  and  pos- 
session, 1.  If  so  seized  when  he  makes  bis  will,  and  when  he  dies, 
Ilia  power  extends  also  to  profits  &u:.,  1.  And  even  to  contingent 
ioterests ;  cases,  2.  But  ibe  grantor  of  an  estate,  subject  to  « 
condition  of  re-entry,  cannot  devise  it,  3.  He  has  not  the  land,  3. 
(See  Conditioiu.)  Can  disseizee  devise,  who  re-enters  after.  4. 
These  cases  on  said  statutes  of  H.  VIII.  we  followed  till  February 
6,  1784  ;  our  act  of  that  date  speaks  of  the  devisor's  being  lawfully 
seized  of  lands,  5.     Yet  did  not  alter  the  law,  5. 

IV,  ch.  127,  a.  4.  When  is  the  testator  of  sane  miod,  so  as  to 
devise  f  All  twenty-one  years  old,  by  act  of  February,  1784,  as 
to  lands  8£c. ;  and  by  the  Colony  law  of  1641,  as  to  chattels ;  and 
by  both,  of  sane  mind,  1.  Who  then  is  of  sane  mind,  1 ;  cases ; 
and  decisions  on  this  point,  3  to  13. 

rV,  ch.  137,  a.  5.  What  is  signing  by  the  testator  ?  Not  material 
on  what  part  of  the  paper  ;  Stanley's  case,  1.  Must  not  appear  he 
meant  to  sign  otherwise  and  could  not,  2.  Will  of  chattels  written 
by  the  testator  is  valid,  though  it  has  neither  his  name,  nor  seal  to 
it,  Dor  witnesses  present  at  the  publication,  3.  Signing  is  by  tho 
statute  of  frauds  and  by  our  statute,  3.  Enough  testator  acknow- 
ledge his  signing,  4.  What  is  a  subscribing  by  the  witnesses  in  the 
testator's  presence,  6,  Several  requisites,  5.  Is  subscribing  within 
his  view,  6,  7,  8.  Enough  he  may  see  them,  9,  10,  11.  If  in  his 
presence  oi  not,  is  a  jury  question,  12;  and  if  no  proof,  the  court 
intends  ihe  attestation  regular,  12. 

IV,  ch.  127,  a.  6.  Who  is  a  creditable  witness  to  a  will  or  de- 
vise? See  Windham  v-  Chetwynd,  1  to  5.  N't  be  who  was  in- 
terested and  so  contiaues,  6,  7.  Nor  one  convicted  Sic.  8.  Nor 
one  interested  and  whose  interest  cannot  be  released,  8,  Act  of 
1752,  made  an  alteration,  8.  Made  credible  by  releasing  &tc.  9, 
12.  Physicians  called  as  witnesses  as  to  the  testator's  sanity  must 
state  the  facts  &c.  1 3.  What  proves  sanity,  14.  Husband  a  witness 
whose  wife  has  a  legacy,  that  being  void,  15. 

IV,  ch.  127,  a.  7.  When  is  a  will  legally  published  ?  No  set 
form  is  required,  1.  Valid,  though  the  witnesses  could  not  read  the 
frill,  ix>r  see  it  signed,  nor  know  what  it  was,  id.  So  good,  though  led 
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to  tfaiofc  it  vaa  a  deed,  S.  Publication  inferred  from  circumstances,  3. 
Cases,  3,  4.  Six  things  make  a  good  will ;  as  being  writteo  ;  sign- 
ed }  attested  by  three  witoesses ;  in  his  presence  ;  he  knows  it  is 
his  will }  and  intends  it  tucli,  3,  But  Hardwicke's  opinion,  5. 
Other  cases,  8,  9,  10. 

IV,  ch.  137,  a.  8.  How  may  a  will  be  revoked  ?  Our  statutes 
shew  how,  expressly,  1.  As  to  real  estates,  1.  A  will  solely  of 
fiersonal  estate  may  be  revoked,  as  formerly,  in  many  ways  ;  are 
virtual  revocations,  I-  Where  deeds  revoked  a  will,  3.  Many 
-other  cases,  and  grounds  of  ibem,  5  to  36.  How  to  be  executed 
both  to  revoke  and  devise,  23. 

IV,  ch.  127,  a.  9.  Haw  must  a  child  be  noticed  in  a  will  to  ht 
excluded  a  desiributive  share  ?  Any  matter  stated  in  the  will  that 
abf>ws  the  testator  had  not  forgotten  the  child  is  sufficient ;  cases. 

IV,  ch.  127,  a.  10.  Residuum  ;  and  when  is  an  estate  devised  or 
intestate;  cases  .cited  and  examined,  1  to  18.     See  Residuum. 

IV,  ch-  127,  a.  11.  The  effect  of  the  recited  clause  in  the  act 
of  March  8,  1792,  as  to  a  device  to  one  for  life,  and  after  his  de- 
cease, Ui  bis  ctiildren  or  heirs;  ibis  clause  examined. 

IV,  ch.  127,  a.  12.  What  is  a  good  republication  of  a  wi)l  f 
rules  and  cases,  1  to  15. 

IV,  ch.  127,  a.  13.  Devise  by  implication;  cases,  and  princi- 
ples of  them,  I  10  15. 

IV,  ch.  i27,  a.  14.  Who  may  be  devisor  or  devisee  ?  Any  one 
may  be  devisor  generally  who  may  co'itract ;  cases,  1  to  10.  Aod 
who  may  be  devisee ;  cases,  from  10  to  37. 

IV,  cb.  127,  a.  15.     Description  of  the  thing  devised,  I  to  8. 
VII,  ch.  223.  a.  17.  1  Uc,     On   State  statutes  in  each  specific 
legacy.     Remedy  on  ibe  probate   bond,  v,  ch.  149,  a.  2.  47.     See 
Catui  que  TnuU. 

DEVISEE,  iv,ch.  HI,  a.  4.  7.     May  take  advantage  of  a  con- 
dition broken. 
IV,  ch.  124,  a.  5.  6.     Where  suable  in  covenant. 
TV,  cb.  127,  a.  2  21 .  Dying  before  the  testator,  his  issue  takes,  a. 
14.  I  to  38.    Who  may  be  devisor  or  not ;  one  not  able  to  devise,  is 
a.  feme  covert  in  most  cases,  minors,  idiots,  insane  persons,  he  ,  one 
in  duress,  unduly  influenced,  &ic.,  disseized,  &c.,  joint-tenants,  t&c. 
DICE.     What  proves  a  game  at,  iii,  cb.  91,  a.  10.  1. 
DILIGENCE.     See  Laches,  i,  ch.  20,  a.  19. 
DIRECT  '1  AX,  iii,  ch.  7j,  a.  2;  a.  15.  4.     Case,  and  not  (u- 
lumpiU,  is  the  proper  action  against  a  collector  of  this  tax,  if  he 
neglect  his  duty,  15. 

DIRECTOR  OF  A  COMPAJ>fV.  A  mandamus  lies  to  swear 
htm  in,  vi,  ch.  186,  a.  2.  11 

DISABLING  oneself  to  perform  a  contract  or  duty,  iii,  cb.  78, 
a.  13.  12.  As  if  lessee  cut  dawn  trees,  so  that  lie  cannot  restore 
the  woodland  as  be  covenanted  to  do,  at  the  end  of  the  term,  the 
lessor  may  sue  immediately,  11  ;  iv,  ch.  Ill,  a.  7 1  cases. 
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in,  cb.  101,  a.  3.  So  ir  one  parly  dissble  tumself  to  perfom, 
the  other  need  not  perform,  though  to  do  first  act ;  reasons,  35  ; 
and  iv,  ch.  132,  a  2.  16  ;  vi,  ch.  179,  a.  19.  38  ;  t,  cb.  161,  a.  8. 
12,  when  disability  to  sue  is  removed  ;  limitations. 

DISABILITY.  One  is  bound  to  remove  it,  where  by  statute,  in 
order  to  enable  himself  to  execute  an  office,  vii,  cb.  219,  a.  3.  1. 

DISAPriRM.  Where  the  husband  may  disaffirm  his  wife's 
contracts.  See  Bnron  and  Feme.  So  she,  when  sole,  may  aJEnn 
■ber  art  or  deed  when  covert,  i,  ch,  19,  a.  1    8 ;  i,  ch.  19,  a.  21. 

DISCHARGE.  The  maxim  is  itnttm  quodque  ditotvi  eo  liga^ 
mine  quo  ligattir,  i,  cb.  1,  a.  7  I.  Hence,  a  deed  mua«  be  dU- 
.  charged  by  a  deed  Sec. :  so  a  single  bill  must  be  dischai^ed  by 
deed  :  so  a  covenant  by  deed  must  be  discharged  by  deed,  it,  ch. 
1 19,  a.  2.  2.  When  the  right  of  action  accrues  on  the  deed  itself, 
3.  But  not  so  when  on  that,  and  subsequent  neglect,  3.  A  single 
bond  can  be  discharged  but  by  deed,  iv,  ch.  121,  a.  3.  14:  so  a 
covenant,  14.  But  a  bond  with  condition  may  be  without  deed,  14. 
So  in  covenant  accord  may  be  in  satisfaction  of  the  damages,  14. 
IV,  ch.  121,  a.  3.  10, 15,  same.  IV,  ch.  12I,  a.  4. 1.to23,cosesof 
discharges,  bow  specially  pleaded, 

IV,  ch.  128,  a.  2.  A  contract  of  an  inferior  degree  discharged 
by  one  of  a  superior,  as  a  simple  contract  by  deed,  7 :  so  a  judg- 
ment determines  a  coniract,  7.  Contracts  and  records  of  equal 
degree  do  not  discharge  each  other,  7.  A  deed  not  discharged  by 
parol,  8 ;  cases. 

V,  ch.  152,  a.  2.  If  several  owe  a  single  contract  debt,  it  is 
discharged  if  one  of  them  give  his  bond  for  it ;  not  if  a  stranger 
does,  3,  6.  An  original  implied  contract  A  to  B,  is  not  discharged 
by  A*s  void  negotiable  note  to  B. 

V,  ch.  157.  Contract  by  deed  must  usually  be  discharged  by 
deed,  s  'I.  A*s  simple  contract  debt  to  B  is  discharged  by  A's  bond 
for  it  to  B,  s.  5.  A  &t  B  gives  their  several  or  joint  and  several  bond 
to  C,  he  gets  judgment  against  A,  his  bond  is  discharged,  but  not 
B's,  s.  6.  If  A  owe  B,  for  goods  sold,  a  debt,  it  is  discharged  by 
A's  endorsing  to  B,  a  negotiable  note,  s.  6.  Bond  for  a  legacy 
discharges  it,  s.  6.  One  promise  does  not  discharge  another  of  the 
same  degree,  s.  7,  Surety's  debt  does  not  the  principal's,  s.  8.  Nor 
one  bond  another,  s.  8.  Nor  a  note  a  debt  due  by  indebitatus  at- 
lumpsit.  except  negotiated  by  the  receiver,  s.  8.  Nor  does  tn  timui 
compatattet  discharge  the  old  account,  s.  8.  How  my  act  may  dis- 
chnrge  even  a  covenant  to  me,  s.  9. 

VI,  ch.  178,  a.  12.  Rent  secured  by  deed  not  discharged  by  a 
bond  for  it,  10.  A,  B,  and  C  owe  a  debt,  A  pays  his  part  and  is 
discharged,  all  are  so,  II  ;  mtart.  Promise  to  go  a  voyage  dis- 
chnrged  before  the  breach,  by  parol,  12.  How  a  check  discharges 
u  debt  for  goods  sold,  13.     Bond  conditioned  to  pay  £7.  when  a 
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«hild  was  born,  berore  it  was,  obligee  accepted  a  load  of  lime,  good 
io  bar  of  damages,  14.  A  minor  owes  for  necessaries  and  gives  a 
penal  bond,  ihis  is  void,  and  tbsBrstdebt  remains,  15.  A  agrees  to 
deliver  goods  to  B,  be  becomes  insolvent,  this  discharges  A,  16. 
How  an  embargo  does  not  discbargn  a  coDlract  to  carry  goods,  IT. 
How  discharged  by  act  of  God  or  a  statute,  18.  A  bankrupt's  old 
debt  discharged ;  ypt  his  new  ctHitract  for  it  is  not,  19.  Debtor's 
[Hison  bond  roa;  be  discharged  by  the  officer  by  parol  authority 
from  the  creditor,  20.     Officer  a  witness  of  the  fact,  30. 

V,  ch.  144,  a.  7.  Bonds  void  or  discharged  by  matter  subse- 
quent ;  bow  by  the  obligee's  bequeathing  the  discharge  Sic.  I.  By 
cettui  que  trvat,  3.  Discharging  the  body  of  one  joint  obligor  for 
his  costs,  does  not  discharge  the  other  for  the  debt,  3.  How  mar- 
riage discharges,  4.  How  death,  5.  How  collateral  satisfaction, 
6.  How  rasure  See.  8.  In  the  hitemative,  (see  Jlct  of  God,)  9, 
10.     Omission  a  discharge,  a.  9.  14. 

V,  cb.  167,  a.  3,     A  release  to  one  of  several.     See  Releate. 

V,  ch,  146,  a.  8.  Oeditor's  discharge  of  the  debtor,  2.  Deblor 
arrested  in  execution,  officer  discharges  him,  cannot  retake,  but  the 
creditor  may  site  the  judgment ;  but  not  if  be  discharge  the  debior 
out  of  custody ;  nothing  discharges  the  debtor  as  to  the  creditor  but 
lus  consent,  id.  Debtor  is  discharged  by  seising  his  property  on 
execution,  ii,  ch.  65,  a.  6.  7.  II,  ch.  39,  a.  5.  3.  Insolvent  debtor 
discharged  in  another  Stale,  bow  suable  in  this,  3. 

I,  ch.  20,  a.  1 3.  The  body  in  execution  itc.  The  body  in 
execution  is  only  security,  4.  But  if  the  creditor  voluntarily 
discbarge  it,  it  is  payment,  4.  And  discharges  the  bill  as  to  him, 
not  as  to  any  other  on  it,  4.  Discharging  one  indorser  taken  ia 
execution  does  not  discharge  another,  4.  Each  being  independent, 
4.  I,  ch.  30,  a.  30.  20.  Creditor's  indorsee  discharging  the  ac- 
ceptor out  of  custody  on  execution  discharges  an  indorser,  having 
remedy  against  the  acceptor ;  but  not  one  not  having  such  remedy  ; 
cases,  30.  So  the  bolder  may  discbarge  an  after  endorser  taken  in 
execution,  yet  sue  a  prior  one,  30.  By  this  he  abridges  no 
right,  30. 

I,  ch.  30,  a.  19.  Bills  and  notes  received  io  payment;  the  et- 
fect,  1.  How  a  discharge  of  the  original  d^bt,  as  for  goods  sold, 
1.  Discharges  it  if  given  fairly  by  a  third  person  at  the  time  of  the 
sale,  1.  A  note  not  negotiable  does  not  an  account,  3.  fitter  if 
negotiable,  3.  A  owes  B  $60,  B  takes  C's  note  in  payment  paya- 
ble to  B,  is  a.i  bis  risk,  2.  Such  note  given  by  the  debtor  for  a 
simple  contract  debt  due  discharges  it,  3.  A  sells  goods  to  B,  and 
takes  bis  check  on  a  banker,  is  payment  only  when  so  agreed,  or  B 
does  not  tiae  due  diligence,  4.  Payment  in  another's  note  falsely 
represented,  is  void,  4.  So  a  negotiable  note  while  between  the 
original  parties  is  as  any  other  simple  contract,  4. 

vol..  VIII.  33 
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I,  cit.  ^y  a.  SO.  Where  a  note  or  bill  p&fi  a  prior  deU ;  nuf«B 
tnd  cues,  6  to  10. 

I,  ch.  30,  a.  Jl.  If  my  factor  sell  my  goods  od  credit  (o  A,  and 
takes  his  negotiable  note,  it  is  as  a  g«od  payment  for  ibe  goods  as 
cash  is,  and  thereby  the  ori^nal  cootract  is  merged  and  discharged. 

VI,  ch.  179,  a.  14>  Condition  to  pay  money  laay  be  diac^i^od 
by  a  collateral  thing,  as  wheat  &c.  accepted,  3. 

Of  Diongagea,  iv,  ch.  112,  a.  i,  1,2  i  a.  5.  1. 

DISCHARGE,  port  of.  What  is  one,  ii,  cb.  40,  a.  35.  1  ;  ii, 
dl.  67,  a.  U  16. 

DISCLAIMER.  Non  tenure  and  disclaimer  ;  cases,  v,  cb>  176> 
■.  13.  6  to  21.     In  equity,  vii,  cb,  236,  a.  7.  10, 30. 

DISCONTINUANCE,  of  actions,  v,  cb.  176,  a.  11.  Pit's. 
•ntry  of  faia  action  and  discontinuance  of  it{  rules  end  cases,  4  to 
S3.     Where  he  discootioues  may  sue  again,  i,  cb.  13,  a.  5.  9. 

V,  cb.  171,  a.  9  iic.  cases.  VI,  cb.  186,  a.  B  ;  several  cases, 
ditcontic nances  amended. 

or  estates,  iv,  ch.  114,  a.  30.  Is  when  be  vho  has  an  estate 
tail  makes  a  larger  estate  of  the  land  than  by  law  he  is  entitled  to 
do,  3.  Then  good  as  far  as  bis  power  extends,  3.  Whenever  the 
WUte-thal  causes  the  discontinuance  ceases,  that  also  ceases,  3.  la 
also  by  one  holding  in  another's  right,  3.  Uay  be  in  five  ways  ;  by 
fine }  recovery  ;  feoffment ;  by  release  with  warranty,  or  ciMn<ma- 
tioo  with  it,  3.  In  either  case  the  beir  in  (ail,  successor,  nr  wife,  is 
driven  to  an  aclioa,  and  cannot  enter,  3,  Cases>  and  principles  of 
them,  4  to  I& 

DISCOVERY.    See  Chancery,  vii,  ch.  326. 

DISINHERISON.  Is  material  in  waste.  See  WuU,  iii, 
cb,  76. 

DISJUNCTIVE  charge  in  pleading  is  bad.  Disjunctive  condt- 
tioas.    See  Act  iff  God. 

Ill,  cb.  101,  a.  5,  r.  fi.  Disgunctive  covenants,  how  pleaded,  iv, 
cb.  130,  a.  3.  17;  iv,  cb.  131,  a.  3.  4,  15.  LaugbterS  case,  iv, 
cb.  117,8.3.9,  10;  iv,  ch.  121,  a- 5.  7,  9. 

DISMISSION  OF  ACTIONS,  v,  ch.  176.  And  dismissiOB 
tmta  offices,  vii,  cb.  333. 

DISORDERLY  HOUSES.  How  forbidden  and  punished,  vii, 
ch.  306. 

DISPOSSESSION,  V,  ch.  173.  See  Oiufer,  Ui,  cb.  fl3  ;  csks  ; 
ind  see  Poittttiom. 

DISPUTED  RIGHT.  One  cannot  sell  or  dsvise  a  disputed 
right  or  tide.  See  Champeriy  and  Maiatenanee,  vi,  ch.  SOS,  a. 
9,  a.  10. 

DISSENT.  Dissenting  iDWisters,  vi,  ch.  186,  t.  3.  MmdmMs 
lies  to  admit  one,  36. 

DISSENT  to  a  deed,  ir,  cb.  109,  a.  3.  11. 

DISSEIZEE.     Cases  as  to,  iv,  cb.  104.    Seizin  and  disaei^o ; 
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wbero  be  may  lwr«  treapaBS  in  Hreral  casea,  t,  ch.  173.  a.  7.  IS. 
Disaeiaori  how  defined,  it,  ch.  1 13,  a.  S.  64.     May  assign  dower^ 
n,  cb.  ISO,- a.  4.  16.     Cases,  iv,  ch.  133. 
•     DISSEIZIN.    See  Seinit  &c. 

DISSEIZIN,  in  detail.  See  Seixin  and  ditieizin,  and  (hater, 
and  Dispottation.  b  not  averred  in  a  writ  of  right,  vi,  cb.  178.  a. 
S]  i  vii,  ch.  9S8.  If  the  grentep  under  our  deed  recorded  enter, 
but  whbont  title,  he  is  an  actual  disseizor. 

m,  ch.  101,  a.  5.  Higbee  t>.  Rice,  36.  Warranty  by,  ir,  ch. 
116^  a.  1.  13.  DisseiuD  as  to  conreyancea,  ir,  ch.  104,  a.  3  Stc.) 
iv,  cb.  13S-  Disseizin  of  rent,  t,  cb.  151 ;  and  v,  cb.  173,  a.  7. 
15.     Haw  affected  by  remitter,  iv,  ch.  1 14,  a.  39. 

DISSOLUTION,  of  partnership.     What  is  notice  of,  i,  cb.  80,   . 
«.  31.4.     See  Itetei»ding. 

DISSOLVE  iic.     See  IHwcharge,  the  common  maxim  bo. 

DISTRACTED  PERSONS,  guardians  to,  how  appointed} 
Ibetr  estates,  how  managed,  ii,  cb.  35.     See  Guardiam. 

MSTRESS.  Damage  feasant  at  common  law,  and  on  statute, 
t,  cb.  3,  a.  S.  See  Damage  Feaiaat.  No  process  of  distress  for 
rent  in  Hassacbosetts. 

II,  ch.  &5,  a.  I.  I  ;  a.  4.  &.  Rent  levied  by,  in  part,  in  England, 
IT,  ch.  13t,  8.  2.  33,  37.  When  for  fines,  Uxes,  ttc.  a  in  fact  an 
execution,  t,  cb.  136,  a.  1&,  post. 

V,  ch,  136,  a.  10.  Differences  between  distresses,  quan  pledg- 
es, and  quan  ezecutioDS. 

V,  ch.  136,  a.  15-  Officer's  powers  on  warrants  of  distress. 
Judgment  in  favonr  of  the  Slate ;— this  distress-warrant  is,  'in  all 
cases,  the  execution  ;  Massachusetts  act,  March  17,  1784,  3.  Usu- 
ally but  another  name  for  an  execution,  3.  Sometimes  runs  against 
real  estate,  3.  Proceedings  directed  on  a  distress  warrant;  so 
in  favour  of  the  State,  3.  Substance  of  it.  2.  Substance  of,  is 
cases  of  forcible  entry,  3.  For  taxes,  on  act  of  February  30, 1786; 
general  form  used ;  and  net  of  March  16,  1786  ;  runs  only  aeainst 
perstHial  estate  and  body,  4.  As  goods  distrained  for  taxes  are  but 
ft  pledge  during  four  days,  as  they  are  redeemaUe  in  that  time,  4. 
What  exempted,  4.  Treasurer's  warrant  of  distress  against  the 
collector,  on  act  of  February  16,  1786,  and  if  the  sheriff  neglect  his 
duty,  the  State,  county,  town,  nr  parish  treasurer,  issues  against  him  a 
warrant  to  the  coroner.  5.  Substance  of  it,  5.  Includes  real  estate^ 
3.  And  this  sold  at  auction.  5.  If  assessors  neglect  their  du^  for* 
feit  &c.,  6.  If  a  town  or  district  neglect  to  choose  a  collector  of 
taxes,  the  sheriff  inc.  collects  them  on  warrants  of  distress,  7.  If 
»•  assessors  of  the  town,  7  ;  assessors  appointed  by  the  Sessions 
assess  he.,  7.  Aid  may  be  required,  7.  If  one  taxed,  remove 
into  another  town,  in  the  State,  the  collector  may  distrain  him  there, 
7.  If  any  owner  of  land  in  any  town  or  parish  Sic.,  move  out  of 
iu  after  asaened,  and  neglect  Si9>  three  moatba,  and  no  jpersonal 
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estate  to  be  found,  land  may  be  sold,  7.  Unimprofed  lands  of  non- 
resident proprietors,  and  improved  land  of  proprieiors  living  out  of 
tiie  State,  how  sold  for  tases,  7.  Wiiere  peraons  taxed  are  about 
'to  remove,  may  be  distrained  &«:.,  7.  When  ccHistable  or  coUecton- 
are  chosen  aneo',  former  ones  iriay  complete  their  coUecuons,  7. 
Any  collector  may  require  aid,  7.  If  the  owner  or  tenant  of  any 
improved  land,  reside  not  in  tlie  town  or  parisli  Su:.  where  it  is, 
and  no  stock,  com,  or  bay  on  it,  a  justice  may  issue  his  warrant  to 
distrain  him,  7.  If  the  collector  commit  one,  must  give  a  copy  of 
his  warrant,  sums  due,  8k.,  to  the  keeper  ;  may  have  the  liberty  of 
the  gaol-yard,  7.  If  a  tenant  be  assessed,  the  collector  must  im- 
mediately demand  the  tax,  and  all  stock  and  produce  on  the  estate 
are  liable  to  bo  distrained  for  nine  months  after  ihe.assesstnent 
commilied,  whether  owners  or  tenants,  7,  And  if  the  owners  be 
distrained,  he  hys  his  remedy  against  the  tenant,  7,  If  the  tenant 
rem^iins  io  the  town  &£c.  the  nine  months,  there  is  no  remedy  but 
ag'iinst  him,  7.  Unless  no  sufficient  distress  was  on  the  premises 
in  that  time,  7.  Or  the  tax  could  not  be  collected,  7.  In  which 
case  the  collector  may  sell  a  sufficient  part  of  the  real  estate,  7. 
But  the  sale  to  be  made  in  one  year  after  the  commitment  of  the 
tax,  7.  Four  riis[:siii  which  the  real  estate  of  the  person  assessed 
is  liable,  8.  But  the  real  estatea  of  collectors,  assessors,  sheriff, 
deputy-sheriS',  arc  liable  for  thi;ir  defaults,  8.  Massachusetts  act, 
February  13,  1789,  form  of  a  warrant  to  a  constable  to  sell  swiae 
taken  up  going  at  large,  9.  Massachusetts  act,  June  22,  1793,— 
WHrrant  of  distress  to  collect  militia  fines,  10.  Massachusetts  act, 
February  26,  1794, — distress  to  levy  damages.  Massachusetts 
act,  Febniary  26,  1794, — distress  to  levy  damages  and  costs  on  the 
removal  of  a  pauper,  11.  Massachusetts  act,  February  26,  1796, — 
distress  warrants  in  cases  of  sewers,  13.  Massachusetts  act,  March 
4,  1800, — for  taxes  renewable  by  assessors  if  lost,  13.  For  rent 
payable  in  repairs,  16. 

V,  ch.  136,  a.  16.  What  may  be  taken  on  execution  or  on  distress 
warrants.  This  article  is  indexed  under  head  of  Execution.  If 
one  take  an  excessive  distress,  case  is  the  proper  action.  6.  As  a 
pledge,  there  cannot  be  distrained  a  horse  in  a  smith's  shop,  goods 
&EC-  with  a  carrier,  corn  in  a  mill,  nor  a  stranger's  cattle,  without  bis 
consent,  fault,  or  negligence ;  nor  things  in  immediate  use,  as  an 
axe  in  using,  nor  tools  of  one's  trade,  sheep,  or  beasts  of  the  plough, 
nor  mill-stones,  fruit,  or  shocks  of  corn,  which  cannot  be  restored 
in  as  good  plight  as  when  taken,  6.  Nor  corn  growing,  or  other 
things  iixed  to  the  freehold,  nor  can  the  distrainer  use  them  but  for 
the  owner's  benefit,  8.  Carriage  at  a  livery  may  be  distrained  ibr 
rent,  not  at  a  tavern,  1 1 .  Nor  can  looms  in  use,  12.  But  the 
tools  of  one's  trade,  not  in  use,  may  be,  if  no  other  distress,  and 
where  tlie  distress  is  to  be  sold,  on  3  W.  (t  M-  5,  12.  An  anvil 
or  mill-stone  cannot  be,  because  put  of  the  freehold,  12.     Nor 


.y  Google 


INDEX.  181 

tools  ID  actual  use,  as  they  caonot  be  taken  without  a  breach  of  thd 
peace,  12.  Five  things  not  disirainable  at  commoD  law  :  1.  Parts 
of  the  freehold  :  3.  Things  in  tradesmen's  hands  :  3.  Sheaves  of 
corn  :  4.  Tools  and  beasts  of  the  plough :  5.  Insirumentit  of  Irade 
or  profession,  13,  14.  But  the  4tb  and  5th,  sub  modo;  that  is,  not 
while  other  distress  is  to  be  found,  14.  See  Duturbance  of  Com- 
mon &LC. 

V,  cb.  151,  a.  I.  Several  things  disirainable  for  rent  of  commoo 
right,  3.  Must  be  on  the  land  charged  &u:.,  2.  Various  things  not 
distrainable,  4.     Not  things  in  use,  nor  dogs  or  conies  ;  casKs. 

Declarations  for  taking  excessive  distresses  Uc,  See  iii,  ch.  73, 
note  St  the  end. 

IV,  cb.  117,  a.  5.  13.  For  rent,  can  be  only  for  that,  not  for 
damages  or  interest. 

DISTRICT  OF  COLUMBIA.    See  Columbia. 

DISTRIBUTION,  a  share  in,  is  a  cAwe  tn  action,  i,ch.  19,  a. 
3.  1,  till  recovered.     Laws  as  to,  in  Massachusetts,  iv,  ch.  136,  a. 

1.  As  to  descents  and  distributions;  of  intestate's  estates,  must  be 
where  bis  domicil  was,  i,  ch.  14,  a.  3.  5.  Of  estates  in  ibe  several 
States,  vii,  cb.  333,  a.  1  to  17.    How  to  be  made,  iv,  ch.  139,  a. 

2.  39.  Heir's  bond  given  when  made,  vi,  ch.  194,  a.  6.  33  ;  also 
i,ch.  29,  a.  15.4. 

DISTURBANCE,  action  on  the  case  for,  ii,  cb.  64,  a.  1.  General 
principles.  Is  usually  for  disturbing  the  pit.  in  some  incorporeal 
right,  BS  his  fair,  market,  in  vuting,  in  his  toll,  ferry,  office,  mill,  way, 
stream,  domestic  relations,  &«.  1.  As  abduction  of  his  wife,  heat- 
her, erim.  eon.,  he.,  1,  3  ;  a.  3.  1. 

II,  ch.  64,  a.  3.  Husband  and  wife,  case  for  enticing  her  away. 
May  sute  the  loss  of  ber  service  kc.  specially,  1.  So  if  she  be 
beaten,  he  may  have  case  for  the  loss  of  her  service,  or  both  have 
vi  et  armii,  2.  If  he  turn  her  out  of  doors,  one  may  harbour  ber, 
and  recover  for  her  board  of  him,  b.  So  if  he  refuse  to  receive 
ber  without  catrse,  Longworthy's  case,  5.  So  if  he  render  her 
ntuation  unsafe,  5.  Treating  her  cruelly  in  his  house,  is  like  turn- 
ing her  out  of  doors,  5. 

II,  ch.  64,  a.  3.  Disturbance  of  common,  1.  This  is  an  incor- 
poreal hereditament ;  as  to  feed  cattle,  caich  fish,  cut  wood,  dig 
turf,  kc,  in  another's  land  ;  four  kinds  of,  described,  1  to  4.  Ph. 
must  prove  his  right,  and  disturbance,  5.  He  may  sue  or  distrain 
bim  who  bae  no  right,  5.  Or  sue  one  having  a  right,  but  who  puts 
in  improper  creatures,  5.  One  may  also  distrain  the  beasts  of  a 
stranger,  6.  Or  the  uncommonable  ones  of  commoners,  damaga 
feasant,  6.  So  in  a  limited  common,  if  one  puts  in  too  many,  7. 
This  rule  applies  to  our  stinted  pastures,  7.  So  a  commoner  has 
an  action  against  the  owner  of  the  land  for  depriving  him  of  bis 
common,  8.  Or  for  restricting  him  in  It,  and  may  declare  on  his 
possession  of  bis  teaemtm ;  cases,  8,  9,  10,  11.     Massachusetts 
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Colony  hw  as  to  cottages,  10.  Mode  of  drclaring;  letoiK  ami 
eouchant,  13  ;  expl&iDed,  13.     Other  cases  8tc>,  13  to  17. 

U,  cli.  64,  a.  4.  Elections  disturbed ;  as  ia  voting  for  Slat* 
represeniatiTes,  Kilham  «.  Ward  &t  al^  1.  Gardner  v,  same,  1. 
Ti'ue  iTounds.  Action  for  refusing  a  vote,  not  well  settled  id  Eog- 
land,  4.  -  Other  cases,  4  to  9. 

II,  ch.  64,  a.  5.  Several  cases  of  disturbance,  I.  Wberever 
one  is  bound  O)  do  the  duties  of  an  office,  and  is  disturbed  in  it,  he 
has  this  action,  I.  But  if  the  law  impose  do  such  duty,  it  gives  no 
exclusive  right,  3.  K  I  put  my  tools  in  A's  bouBe,  by  his  ciHuent, 
and  he  illegally  detains  liiem,  whereby  I  lose  my  business,  case  lies 
for  this  breuch  of  trust,  3.  This  action  lies  on  possesuon  alone,  as 
against  a  stranger,  a  nrongdoer,  ii,  cb.  64,  a.  6.  Several  cases,  1  to 
9<  A  possessory  right  supports  case  or  trespass,  not  replevin,  6, 
One  possessed  may  take  damage  feasant,  8.  Deft,  may  defend  on 
bis  possession  against  the  demandanl,  10.  Case  for  disturbing  the 
pit.  in  his  way,  and  special  pleadings,  13.  If  the  pit.  declare  oB 
bis  possession,  he  must  prove  a  right  to  recover  ;  of  common,  14. 
Of  s  nay,  15. 

DlStKINGAS,  vi,  cb.  184,  a.  8.  Erroneous  test  of,  not  amend:- 
^le,  3. 

DISTRICT  COURTS,  their  jurisdiction,  vi,  cb.  186,  a.  9,  ». 
10 ;  vi,  ch.  187.  Their  powers,  a.  4,  a.  7,  a.  19. 

DIVIDENDS.  See  By-Lawr  and  Corporation;  \,  ch.  33,  and 
V,  ph.  143. 

DIVINES.  See  Ministert  and  Rtligum,  ii,  cb.  48. 

DIVORCE,  ii,  ch.  46,  a.  9.  As  to  divorce.-  Charge  in  the  libel  as 
too'loose,  1.  Libel  for  adultery  in  another  State  dismissed,  ^  4. 
How  a  libel  must  be  6]ed,  I.  Whet  noice,  3,  5.  Libel  mended, 
6.  Feme  covert  most  herself  sign  her  libel,  or  direct  it,  7. 
Particeps  erimmii  used  as  a  witness,  8.  Notice  bad,  name  mis- 
taken, 10.  Respondent  at  sea,  and  expected,  libel  continued,  11. 
Adultery  charged  as  committed  uiit  of  the  State,  proved  to  have 
been  in  it,  13.  Dirorce  as  to  dower,  13.  Parties  divorced  a 
mensa  iic.,  cannot  marry  -again,  14.  And  his  right  to  her  pro- 
perly remains.  14.  So  ber  rights,  14.  Several  points,  14.  Minister's 
testimony  on  oath  of  the  marriage  required,  15.  Filed  in  one 
county  to  be  beard  in  another,  16.  Citizens  of  one  State  cannot 
be  divorced  in  another,  17,  Governor  Sic.  the  court  &c.,tiH  1784, 
1^,  30.  Estate  assigned  be,  19.  Material  parts  of  Massachusons 
acts  of  1785  and  1786  ;  hereby  the  guilty  party  cannot  marry  again, 
31.  Wife's  confession  admitipd,  33.  But  the  deposition  of  a  tnao 
frho  comtnitTPd  adultery  &c.,  refused  33.  Divorce  a  taenjo  be., 
cosrs  lo  the  wife,  33.  Our  court  recognised  a  divorce  in  Vermont, 
24.  Libel  must  be  filed  in  the  county  in  which  the  parties  live,  35. 
Massachusetts  act  of  March  7.  1806,  how  applied,  36.  If  suggested 
the  nifi^is  insane,  the  conrl  will  appoinr  her  counsel,  37.  Wben 
tbe  coun  directed  personal  notice,  38.    II,  cb.  46,  a.  7.  6,  T. 
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ni,  cb.  87,  B.  8.  P«nonal  Botiee  on  the  rsspondeot  id  tDodicr 
State,  bow  prored,  24- 

m,  ch.  99,  8.  6.  Tbreais  of  violence  without  ao  assault  on  bis 
trtffi,  u  not  a  cause  of  divorce  a  naua  be.,  s.  9*  Nor  if  he  nag- 
Iflct  to  provide  for  her,  a.  9*  Secoad  marriage  &o.  uot  pror.f  of 
adulter^,  without  cobabitatitKi,  s.  10.  lasMocei  of  cruelty  how  suf- 
ficient, B.  11.  No  divorce  unless  there  has  been  a  legal  marriage, 
ii,  cb.  46.  a.  5.  10. 

I,  cb.  19,  a.  31.  3.  He  unjustifiably  assaults  and  beats  his  wife 
iic.,  yet  ibe  lives  with  faim,  she  may  he  divorced  a  mensa  kc*  3> 

DOCK,  what  is  possesuoa  of,  to  convey.  See  Pouunon. 

DOGS,  lour  binds  of,  in  which  on«  baa  property,  iii,  ch.  76,  a. 
9.  11.  So  trover,  v,ch.  151,  a.  1.  Actions  on  account  of,  iii,  ch.  73* 
a.  1 ;  iii,  ch.  73,  a-  1.  S3  {  iii,  cfa.  72,  a.  1.  14.   Case  for  killing. 

DOMESTIC  ANIMALS.    See  Fera  Natura. 

DOniCIL,  not  cbanged  by  four  years'  residence  io  a  college,  ii, 
ch.  53,  a.  3.  Granby  v.  Amherst ;  Putnam  v.  Johnson,  ii,  ch.  64,  a. 
4.  8.  See  JhMtnbatwn-  See  i,  ch.  39,  a.  1.9.  AdminittratoT*  be. 
One  domiciled  in  England  be-,  v,  ch.  149,  a.  3-  11 ;  vii,  ch. 
227,  s.  58,  69  be. ;  vii,  ch.  334,  a.  9.  Sundry  cases. 

DOMO  REPARANDO.   See  Landt,  ii,  ch.  69,  a.  4  ;  cases. 

DOMUS.  See  DweUing-Houte ;  cases,  vii,  ch.313.  a.  3.  What 
is  or  not  be. 

DONATIO  CAUSA  MORTIS,  iv,  ch.  133,  s.  3.  6.  To  make 
one,  there  must  be  a  delivery  to  the  donee,  when  [vacticable,  or 
some  act  equivalent,  as  of  the  bill  of  sale  of  a  ship  at  sea  be.  Is 
conditional  if  the  donor  die  ;  and  cases. 

V,  ch.  140,  8.  15.  Ad  annuity  cannot  pass  as  a  donatio  cama 
Mortti,  as  it  camiot  pass  by  delivery. 

II,  cb.  43,  a.  11.1.  A  note  given  to  serve  the  purposes  of  one. 
Case  of  a  bond,  ir,  cb-  133,  a.  3.  6.  So  of  notes,  bills,  be.,  id. 

DONATIONS,  chariuble.  See  Ckaritahh  Corporationt,  and 
Cimritable  Utes,  iv,  ch.  114,  a.  13.  Cases,  and  the  principles  of 
theiH  {  and  donation,  (among  others,)  "  for  the  good  of  poor  people 
ferever,"  without  saying  to  whom,  is  good,  7. 

DONEE.  See  Ettatet  in  Tail,  iv,  ch.  139,  a.  1  be. 

DOOMS-DAY  BOOK,  of  what  evidenre  or  not.   See  Books. 

DOORS,  breaking  open,  4n  arrests,  ii,  ch.  65,  a.  3.  1  to  27 ; 
cases-  See  Arrft,  and  Ft^  tnyritonment,  v,  ch.  173,  a.  9.  17. 
Execution,  ii,  ch.  65,  a.  11.  7;  r,  ch.  136,  a.  14.  3.  See  Arrestt, 
V,  cb.  136,  a.  10.  31. 

DORMANT  PARTNER.  See  Partners  be.,  ii,  52,  a.  2.  How 
liable- 
DOS  DE  DOTE,  what  is,  iv,  ch.  130,  a.  4.  3.  See  Dower. 

DOTARDS,  iii,  ch.  76,  a.  8.  12.  Trees  thrown  down  by  the 
wbd.  See  TVteif  and  Waatt.  iii,  cb.  76,  a.  4  be. 
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DOUBTFUi^  WORDS  in  a  deed,  explained  by  usage,  or  tb« 
acts  of  the  parties,  as  iii,  ch.  86,  a.  4.  17 ;  iii,  ch.  101,  a.  S. 
II  be. 

DOUBLE  portion  to  the  eldest  son,  how  provided  for,  and  for 
his  issue,  aod  altered,  iv,  ch.  126,  a.  1.  Massachusetts  statutes  a& 
to  the  descent  of  estates.  Double  rent.  See  Rent ;  and  iv,  cb. 
117,  a.  5.  13  in-. 

Pleadings  allowed,  vi,  cb.  160,  a.  3.  1  ;  cases  allowed,  and  cases 
not  allowed,  2. 

IV,  ch.  121,  a.  2.  6.  To  demur  and  plead  non  ett  factum  can- 
not be  on  the  same  deed  ;  but  a  plea  may  lake  issue  on  each  par- 
ticular dbtinct  matter,  19;  and  not  double,  though  it  go  to  the 
whole. 

IV,  ch.  131,  a.  3.  9.  JVt7  dthet  and  nil  habvit  in  tenementit,  is 
double  and  bad. 

And  over- insurance,  ti,  ch.  40,  a.  13.  Double  is  two  insurances 
made  by  one,  on  the  same  thing ;  but  dilTerenl  persons  may  insure 
various  interests  in  it,  1.  Each  to  the  whole  value  of  it ;  Godin's 
case,  1.  Assured  may  recover  an  entire  satisfaeiion  in  the  first  ac- 
tion &c.  3.  Over-insurance  by  mistake  is  good,  3.  Double  in 
Pennsylvania,  underwriters  coutribuie  rateably,  4.  What  is  not  a 
double  insurance,  5. 

Contingency,  cases  of,  iv,  ch.  130,  a.  6.  8,  14,  19  ;  iv,  ch.  135, 
a.  2. 12;  iv,  ch.  114,8.  18.22,10,  18;  iv,  ch.  125,  a.  5.  50. 

DOVES  ;  actions  as  to  them,  iii,  ch.  72,  a.  1.9.  Special  pro- 
perty in,  iii,  ch.  76,  a.  9.  5  Sic.  17,  18,  8ic.  How  pass  with  the 
inheritance,  iv,  ch.  125,  a.  6.  3;  iv,  ch.  133,  a.  3.  2. 

DOWER,  iv,  ch.  130,  a.  4.  Is  allowed  "where  a  man  is  seized 
of  such  an  inheritance,  that  the  issue  which  he  may  have  by  his 
wife,  may  by  any  possibility  inherit  such  estate  as  heir  to  him,"  1. 
Is  a  third  part,  1.  Loses  it  if  she  elopes,  1 ;  or  is  divorced  a  vin- 
culo for  her  fault,  1.  Alien  wife  not  dowable,  1 ;  nor  under  nine 
years  nf  age,  1.  But  is  on  her  husband's  seizin  in  tnil,  1.  Not  if 
he  has  only  a  right  of  entry,  I.  Dot  dt  dote,  how  understood,  1. 
No  dower  if  he  be  seized  but  for  an  instant,  she  continues  his  estate, 
aad  is  not  in  in  the  post,  3.  Of  things  entire  has  it  specially,  as  third 
toll  dish  of  a  mill  &c.  4.  Nat  of  a  remainder  or  reversion  on  a 
freehold,  4.  Nor  of  a  right,  4.  Celeny  law  of  1641,  5.  Not  of 
rent  on  a  lease  for  life  &£.  6.  Not  of  an  annuity,  6.  Cannot  enter 
before  assigned  to  her,  7      No  damages  at  common  law,  7. 

Massachusetts  statutes  as  to  dower  ;  material  parts  of  them,  8  to 
13.  Several  points  deridtd  in  Beding6eld's  case,  14.  Is  a  third 
part  of  what  her  husband  was  seized  of  8ic.  15,  Only  tenant  of 
the  freehold  at  least  can  assign  it,  1 6,  No  dower  where  bis  estate  is 
defeated  by  a  condition  Sec  17,  18;  nor  where  he  is  trustee,  18. 
Has  dower  wherever  her  issue  can  inherit,  19.  Of  a  defeasible 
estate  till  defeated,  19.    As  pf  a  disseizor's  till  the  diaseizin  defeat^ 
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ed,  19.  Not  if  the  inhnitaDoe  be  not  executed  io  bim  during  tba 
marriage,  20.  Nor  if  ha  has  not  the  freeLold  and  inhentBoce  in 
bim  limui  et  temel,  21 ,  23  ;  reasons.  A  b  B,  joint-teDaota,  A  dies,  bis 
vife  canaoi  have  donnr,  33.  Dower  of  rent,  though  her  huslrand 
release  ii,  34.  Where  mortgagee's  wife  bas  dower,  25.  Not  where 
the  isssue  in  tail  is  remitted,  36.  Not  if  do  legal  marriage,  27. 
Nor  if  ihe  husband  be  disseized  duriug  the  marriage,  28.  Qutere, 
in  cases  of  exchiinge,  39.  Disseizor  iic.  may  assign  dower,  30< 
Must  be  absolute,  31.  Five  sons  of  dower  ia  Kngland  ;  one  here, 
S2.     See  Mortgaget,  ir,  ch.  1 12,  a.  5.  66. 

Our  principles  as  to  dowtr;  must  be  a  legal  marriage,  33.  Hus- 
band must  be  naturally  dead,  34.  He  tn list  bare  been  seized  ia 
law  at  least  &c.  35.  And  hare  the  freehold  and  iuheriiance  limvl 
et  lemel  inc.  36.  He  cannot  bar  it  by  bis  act  alone,  37.  In  eststes 
in  mortgage  or  defeasible  as  above,  38.  No  personal  estate  assigif 
ed  bars  dower,  39.  No  dower  where  survivorship  holds,  and  none 
in  wild  lands,  40.  Or  bis  seizin  is  for  an  instant,  40.  Doi  de  doU 
holds  here,  42.  Tenant  in  dower  continues  her  husband's  esute^ 
41  Assignment  must  be  absolute,  43^  None  where  bis  estate  is 
defeated  ab  initio,  44.  None  for  an  alien  wife,  45.  Or  one  who 
elopes  &G.  45.  The  action  is  against  one  who  claims  a  freehold  et 
least,  46,  47.  No  profits  before  a  demand,  48.  She  can  commit 
no  waste,  49.  Her  right  to  damages  dies  with  his,  50.  Pleas  in 
bar,  tbe  same  io  both  countries,  51.  These  what,  61.  None  but 
the  heir  can  plead  detainer  of  charters,  52.  How  he  is  limited,  52. 
Has  a  third  of  rents  he.  53.  Six  points  in  ours,  not  in  tbe  English 
law,  54.  What  a  good  plea,  b5.  Jury  here  may  try  a  marriage 
alH^d,  56.  In  assigning,  only  rents  and  profits  to  be  regarded,  67. 
No  dower  where  the  purchasers  immediately  mortgage  &c.  58. 
Wh«t  twenty  years'  seizin  of  the  husband  is  sufficient,  59.  Dower 
.  in  sheep's  commtKi,  59,  No  dower  in  a  bouse  erected  by  the  hus- 
band's alienee,  61.  Only  as  tbe  estate  was  at  bis  death,  or  wheq 
be  sold  it,  and  64.  How  reversion  on  dower  is  assignable,  63. 
Mortgagor's  wife  bow  affected,  63.  Forms  of  declaration  for  dnwer 
referred  to,  65,  66,  67.  Plea  io  bar  of  damages,  68.  Plea,  pit's* 
bu^and  a  non  compoi,  and  his  estate  sold,  69.  Plea  of  elopement^ 
and  good,  70,  Plea,  an  annnity  bequeathed  in  lieu  of  dower,  71. 
Plea,  she  released  ber  dower  tnc.  72.  Another  release  in  mortgage 
flic  73.  Is  there  dower  on  the  baron's  civil  death,  74,  75.  Sbfl 
may  bar  herself  also,  by  his  separate  deed,  76.  A  right  to  seizin  ia  . 
him  oecessaiy,  77.  She  cannot  lease  her  dower  till  she  gets  pot- 
session,  78.  Where  uiufa  nihU  haket  lies,  79.  Writ  of  dower; 
her  name  not  in  the  body  of  the  deed,  the  e&ct,  60.  Judge  of 
probate  cannot  assign  it  in  lands  her  husband  mortgaged,  81.  Plei  ■ 
as  to  alienage  and  treaty  of  1794, 83.  Where  her  deed  is  do  bar  to 
her  dower,  S3.  Not  held  to  prove  her  demand  of  dower,  issue  be^ 
log  OD  another  point,  64.  And  how  it  may  be  restrained  to  tbe  tine 
VOL.  TIM.  24 
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of  •  lery,  64.  When  no  dower  of  ui  equity  of  redemplioa,  89. 
Return  of  dower  assigned  b  conclusive,  86.  Dower  in  Connecti- 
cut, ST.  Wbere  a  devise  is  in  lieu  of  dower,  88.  As  dower  con- 
tinues the  baron's  estate  tbe  beir  is  viewed  as  not  seized,  89.  De- 
vise in  lieu  of  dower  is  according  to  (be  intent ;  several  rules,  90. 
Wife  of  one  attainted  entitled  to  dower,  91.  Mortgagor's  estate  is  tlie 
real  estate  at  law,  and  dower  if  no  foreclosure,  93,  93 ;  ubie  of 
lives,  notes.     Tbis  our  ool;  mixed  action,  i,  ch.  4. 

VI,  ch.  178, a.  13.  Pleas  in  dower;  the  general  issue  is  "  ft<  vh- 
{uet  leizie  que  dower"  1.  Deft,  may  plead  never  lawfully  married, 
%  Or  that  her  husband  is  alive,  3.  A  divorce  in  case,  4.  So 
ebpetnent,  5.  So  ber  release,  6,  Husband's  lease  before  mar- 
riage, 7.  Detainer  of  charter,  8.  So  in  bar  a  jointure,  9.  So 
tovit  tempi  pritt,  10.  So  assignment  of  dower  made,  11.  May 
Im  a  view  in  dower,  12.  Voucher  in  dower,  13.  Release  ploaded 
of  no  effect,  if  no  privity  of  disseizin,  15.  Dower  lies  only  against 
the  tenant  of  the  freeltold  or  inheritance,  16.  Claim  of  dower  is 
no  objection  to  partition  among  heirs,  17.  Commissioners  to  assign 
need  not  be  freebolders  of  the  county  ;  must  b^  a  third  of  the  in> 
come,  18.     Dot  de  dote  pleaded,  19. 

Executioo  to  assign,  v,  ch.  136,  a.  14.  Native  wife  of  an  alien 
has  it,  iv,  cb.  126,  a.  1  ;  vi,  cb.  180,  a.  1.  16. 

Wife  divorced,  ber  dower,  ii,  cb,  46,  a.  9.  17.  How  barred  by 
accepting  an  annuity,  v,  cb.  140,  a.  20.  Dower  in  tbe  husband's 
seizin  (ulyof  an  equity  of  redemption,  iv,  ch.  130,  a.  4.  93.  \1I, 
cb.  223,  a.  11.  38,  Dower  in  a  trust  estate  in  Virginia,  under  a 
statute.  No  dower  in  the  estate  of  etttui  que  tnut,  but  by  express 
aistute  law,  vii,  cb.  323,  a.  11.  44.  Nor  m  an  equi^  of  redemp- 
tion, iv,  ch.  112,  a.  2.  21. 

DRAWBACK.     See  JMvnture. 

DRAINS  Eic.  See  paving }  and  ii,  ch.  64,  a.  2.  7 ;  vii,  eh. 
208.  a.  12.  20. 

DRAWER  OF  A  BILL,  is  not  a  witness  to  prove  it  foi^d, 
withoot  a  release,  iii,  cb.  80.  Is  suable  immediately  if  not  accept- 
ed,i,cb.6,a.  I.  6;  and  i,  cb.  20.  Sea  BUU  and  JVotei,  iii,ch.  90. 
a,  10.  4,  7,  8,  9.     Not  a  witness,  7,  8,  9,  28,  31. 

DROIT  D'AUBAINE,  i,  cb.  3,  a.  2. 5.  Meaning,  and  effect  of, 
in  bur  treaty  with  France. 

DROVER,  not  to  exercise  his  omploynwot  on  Sundays.  Sec 
XonPsDm. 

DROWN.  As  to  eflates  tbe  same  as  merger.  See  JIUrger,  iv, 
cb.  114,  a.  28;  and  iv,  ch.  135,  a.  1 ;  cases. 

DRUNK ;  one  entirety  so,  cannot  make  a  will,  iv,  ch.  127,  a.  4. 
10.     May,  if  partially  so. 

DRUNKENIJIESS,  may  avoid  a  deed.  See  Aon  Eet  Faclvm. 
Guardians  to  drunkards,  bow  appobted,  iii,  ch.  35,  a.  1.  18.  Tbefo 
•ttUes  Iww  mmaced,  ii,  cb.  36. 
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yi,  cb.  198,  ■.  IS.  How  proceeded  against  sod  pnaished ;  ud 
Tii,  ch.  306,  I.  4.  Deed  avoidable  made  by  one  drunk,  rii,  ch. 
3S6,  B.  10.  8. 

DRY  RENT.  See  Rent.  See  Uk  and  Occupation,  ii,  ch. 
SB  ;  and  Rent,  y,  ch,  151. 

DUCES  TECUM,  iii,  cb.  80,  a.  3.  3,  6.  See  writ  of  SiU>pcena 
Dueet  Teeam. 

DUCKS.  Case  lies  for  driving  them  from  t|ie  pit's,  decoy  poad, 
though  wild,  iii,  ch.  73,  a.  I.  14. 

DUE  DILIGENCE.  See  i,  cfa.  30,  a.  19.4,  and  Laeke$, 
^erligenee.     Due  notice.     See  Abtiee. 

DUELLING.  How  proceeded  against  and  punislied,  Tii,  cb. 
304,  a.  6. 

DUM  FECIT  INFRA  ETATEM.  Form  of  the  operairro 
words  in  it ;  where  this  writ  lies,  ii,  ch.  35,  i.  8.  11.  VI,  cb.  178, 
a.  18.  4,  how  it  lies. 

DUM  FECIT  NON  COMPOS  MENTIS.  Material  words 
ID  this  writ,  ii,  cb.  85,  a.  6.  5 ;  and  quart,  if  the  party  hintself 
could  have  this  writ,  6.  And  vi,  ch.  178,  a.  18.  3,  as  to  what  he 
demands  in  it. 

DUM  SOLA.  See  Baron  and  Feme,  i,  cb.  19;  several  cases; 
and  Hudand  and  Wtfe  ;  and  v,  ch.  139. 

DUPLICrry,  in  pleading,  vi,  ch.  180,  a.  3.  Rules  and  cases, 
1  to  9.  Reasons,  1.  What  is  duplicity,  2 ;  is  but  form,  2.  Case, 
3  to  9.     Must  he  specially  demurred  to,  v,  cb.  169,  a.  fi.  I. 

DURANTE  MINORITATE,  adminisiration.  See  Exeeu- 
tort  and  Adminittratort,  i,  ch.  29.  V,  ch.  169,  a.  1.  16,  executor 
during  may,  on  nil  debet,  prove  the  minor  of  age,  and  effects  de- 
livered to  him. 

DURESS,  V,  cb.  141,  a.  1  to  7.  What  is  doress  that  avoids 
one's  contract ;  rules  and  casps ;  must  be  pleaded,  id.  Deed  of 
land  by,  how  avoided,  iv,  cb.  109,  a.  6.  4. 

V,  cb.  156.  The  ^\c&,  dureit  and  per  minai ;  material  parts  of 
this  plea,  and  replication.  By  durut,  and  also  per  siimu,  is  doable. 
Cannot  plead  ttoH  at  factum,  as  it  is  his  deed.  Duress  of  imprison- 
ment specially  replied,  1  to  27.  IV,  ch.  108,  a.  2,  any  deed  ob- 
tained by  duress  was  void  by  the  Colony  law  of  1641.  II,  cb.  42, 
a.  I.  5,  if  A  and  B  sign  a  joint  and  several  note,  A  by  duress,  and 
B  freely,  B  is  bound.  Ill,  ch.  9),  a.  S.  8,  must  be  specially  plead- 
ed; and  iii,  ch.  131,  a.  3.     IV,  ch.  127,  a.  14,  will  avoid  a  will. 

VI,  cb.  197,  a.  6.  1 1.  How  viewed  as  a  kind  of  compulsion  in 
criminal  cases,  vi,  cb.  179,  a.  7.  Murder  by,  of  one  in  gaol,  vii, 
cb.  316,  a.  1.  1. 

DU  SEQUESTRE,  in  matters  of  baibnent,  i,  cb.  17,  a.  17,  is 
•f  several  kinds,  as  by  agreement. 
DURING  LIFE,  where  one  has  during  life  to  do  an  act  or  not. 
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Se«  Requfi;  and  Roethy'a  case,  vi,  ob.  177,  a.  9.  9  ;  and  bail- 
DKDt-pledxe,  i,  ch.  17,  a.  4. 

DUTIES.  Extend  only  to  things  certain ;  faence  a  release  of, 
is  no  bar  id  account,  v,  ch.  167,  a.  3.  Case  lies  against  a  cufAom- 
house  officer  for  tortious!}'  seizing  goods  for,  iii,  ch.  75,  a.  6.  16. 
Ho  seizes  at  his  peril.  Duties  paid,  not  due,  may  be  recovered 
back,  i,  ch.  d,  a.  6.  7.  So  if  paid  by  mistake,  i,  ch.  9,  a.  14.  11 ; 
i,  ch.  9,  a.  18.  4,  Long's  case. 

Ill,  ch,  73,  a.  1,  Lacoa  v.  Hooper.  If  commissioners  of,  ne^ect 
to  certify  monies  due  to  one,  he  may  bare  case  against  them  ;  for  they 
act  at  their  peril.  See  Revenue  j  and  iii,  cb.  73,  a.  3 ;  cases.  II,  ch. 
ft6,  a.  3,  3. 

DUTY.  Difference  where  created  by  law,  or  by  the  party's  own 
contract,  iv.  ch.  1 17,  a.  5.  7. 

DWELLING-HOUSES,  what  are,  in  cases  of  burglary  and 
other  crimes,  vii,  ch.  212,  a.  3 ;  cases.  See  also  Armti,  Doon, 
Artort,  &[e.     Cases,  a.  11.  11  to  23. 

DYERS.  Where  they  have  a  lien  hue.  ii,  ch.  44,  a.  1.  4.  Only 
for  the  tame  goods.     See  lAen,  ii,  ch.  44  a>  3-  20. 

DYE-HOUSE.  Where  a  nusance.  See  Nmantx,  iii,  cb.  74, 
a.  2.  19. 

DYING  DECLARATIONS  fiw.  of  persons  killed  Sic.  admitted 
in  evidence,  v,  cb.  21fi,  a.  6.  3,  Blackburn's  case.  See  DeaA-bed 
Jktfaraiiofu;  and  iii,  cb.  89,  a.  3.  13,  30. 

DYING  WITHOUT  ISSUE,  or  die  without  issue,  or  not  leav- 
ing issue,  means,  when  applied  to  personal  eaiate,  living  at  bis  deatb, 
ir,  cb.  130,  a.  6.  4  &c. ;  and  iv,  ch.  130,  a.  3.  16.  Otbetwise,  as 
to  real  estate  ;  see  several  cases,  iv,  ch.  130,  a.  6 ;  iv,  ch.  138,  ai 
0.  22,  23 ;  iv,  cb.  129,  a.  3.  9  ;  iv,  cb.  135,  a.  3,  16. 


E. 


EAR.     See  JlfayAem. 

EARNEST,  i,  ch.  11.  a.  2.  If  the  price  be  agreed  and  the 
vendee  pays  part  as  earnest,  the  contract  is  perfect.  It  only  binds 
the  bargain,  1.  Though  paid,  the  price  must  be  paid  on  taking 
away  the  goods,  or  a  future  payment  agreed  on,  1.  Vendor  cannot 
sell  after  earnest  paid  till  default  in  ibe  vendee,  2.  After  earnest 
paid,  and  ihe  vendee  neglects  to  pay,  and  takes  the  goods,  vendor 
must  request  bim,  2.  Whatever  sum  is  paid  as  earnest  is  a  part  of 
the  price,  2.  Is  then  but  an  advanced  payment,  2.  But  earnest 
does  not  change  the  property,  where  the  vendee's  paying  this  is  a 
fiooditioa  to  bis  having  the  goods,  3.    in  an  exchange  of  horses. 
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jnying  CHrnest  works  a  cfaaage  of  properly,  S.  VII,  cb.  314,  b.  &■ 
S;  iv,  ch.  n,a.  4.  10. 

V,  cfa.  139,  c.  8.  9.  Where  paying  earneet  is  a  part  ot  afoom- 
pleiB  ooiftract. 

EASE  AND  FAVOUR,  r,  cb.  144,  a.  14.  Bonds  lo  officen; 
Material  parts  nf  the  autote  of  33  H.  VI.  c.  10,  (act  of  ease  and 
favonr.)  A  bond  to  (he  ph.  is  not  withiD  this  act,  1.  Several  con- 
■tniclioas  of  h,  3  to  11.  What  is  appearing,  r,  cb.  144,  a.  13.  1  • 
a.  13.  9  ;  f.  15. 1,  on  this  act.  Where  the  ph's.  bond  in  replevia 
is  DO  bood  of  ease  and  favour,  v,  cb.  144,  a.  1 5,  24. 

V,  ch.  148,  a.  8.  2,  3.  This  act  is  a  public  act.  See  Offieeri 
Bond*.  This  act  cnooot  be  gives  in  evidence,  iii,  cb.  91,  a.  5.  5, 
•n  WM  at  factum. 

EASEMENT  cannot  be  claimed  in  B'a  lands  by  A,  on  bis  mere 
poesesBioD  of  bis  land,  but  A  must  sheiv  a  title  to  it,  iii,  ch.  tl,  a. 
4.  1  ;  iii,  cb,  79,  a.  3 ;  ii,  cb  69,  a.  3  ;  v,  ch.  173,  a.  9.  3,  an 
•asement,  as  a  way  ttc.  must  be  specially  pleaded. 

1,  cb.  33,  a.  9.  3,  Wood  v.  Lake.  Is  not  an  interest  in  the  land 
witfain  the  statnle  of  fraud. 

V,  cb.  143,  a.  5,  31.  If  a  turnpike  corporation  by  land  of  A, 
in  fee,  it  is  a  perpetual  easement  over  it,  i>,  ch.  46,  a.  3.  16, 16,  as 
to  twenty  years. 

EAT  SINE  DIE,  amended,  vi,  cb.  185,  a.  3.  8.  where  omitted. 

EAVES-DROPPERS,  a  common  nuaance ;  how  punished  ficc* 
vii,  cb.  206,  a.  4.     Offenders  at  common  law. 

EBB  AND  FLOW  be. See  Fuheriei,  FlaU,  ^e.  ii,  ch.  68. 

ECCLE3IATICAL  COURTS,  mandamw  to,  vi,  ch.  186,  a.  2. 
19.    And  prohibition  to,  vi,  cb.  186,  a.  4.  3. 

EDUCATION.    See  Schoolt. 

EFFECTS.  All  my  real  effects  in  a  will  carry  a  fee  usually,  ir, 
ah.  138,  a.  2.  10.    Seem,  effects. 

EJECTIONE  FIRM«,  vj.ch.  178,  a.  14.  1.  Ues  where  lands 
are  let  for  term  of  years,  and  the  lessee  is  ousted  ;  in  it  he  recovers 
bis  term  with  damages.     This  was  its  ancient  limited  use. 

EFFIGY,  banging  a  man  in,  ia  a  libel,  ii,  ch.  63,  a.  7 ;  and 
punishable. 

EJECTMENT,  vi,  ch.  178,  a.  14.  Action  of  ejectment,  its  use 
here  formerly  ;  nearly  as  a  plea  of  land,  I.  No  fictions  in  our 
practice  in  Massachusetts  and  Msine ;  no  confession  of  lease,  entry, 
and  cutter,  1.  How  used  in  Massacbusetis  before  the  year  1786  ; 
pit.  suing  for  the  mere  right,  called  oii  the  deft,  to  answer  in  a  plea 
of  ejectment,  1.  Stating  the  ptt.'s  title  as  he  expected  to  prove  it, 
Trowbridge's  view  of  it,  1.  How  of  late  extended  in  England. 
NewYork.  Sec.,  1.  Lease,  entry,  and  ouster,  bow  there  practised,  1, 
Proceedings  there  as  to  mesne  profits,  1.  But  there  ejectment  lies 
not  of  things  whereon  an  entry  in  fact  cannot  be  made,  1.  Nor  for 
^e  who  Has  no  right  of  entry,  3.     Where  it  lies  there,  3.    The 
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rature  of  the  recovery  tliere  in  ejecttnent,  4.  Ph.  must  alwayy 
shew  a  right  of  possession  as  well  8s  title,  5.  Hsterig]  change  In 
the  form,  5.  Pit.  may  recover  a  part  sued  for  as  to  time  or  quan- 
tity, 6,  7,  8.  (iii,  cb.  91,  a.  1.  6.)  How  in  our  writ  of  right  we  dif- 
fer from  the  English  practice,  9.  Assize  of  mori  tPtmcator  never 
in  use  here,  9.  Nor  the  writ  nii^er  o&i'tf;  the  reasons,  9.  But 
we  have  ever  practised  on  the  principles  of  the  English  writ  of 
novel  disseizin,  9.  We  never  adopted  th«  principles  of  4  Ed.  L 
c.  1,  or  the  feudal  principles  as  to  damages. 

VI,  ch.  178,  a.  15.  As  to  ■  plea  of  land,  toAy  the  best  expres- 
sion, I.  Deft's.  plea  mnsi  always  substantiaHy,  and  often  techni- 
cally, answer  the  pit's,  charge,  S.  Three  degrees  or  grades  of  real 
actions  described,  A,  4.  Pit.  must  allege  some  seizin,  5,  Opera- 
tire  and  technical  words  in  declarations  in  land  action,  6  to  17. 

VI,  ch.  178,  a.  16.  Such  words  in  each  case  stated  the  true 
point  to  which  the  deft,  was  to  answer,  1.  See  Land  Actions. 
Who  may  defend  8ic.,  a.  17.  11. 

III,  ch.  91,  a.  6.  Itsuet  in  tjectnent.  How  the  pit.  may  recover 
a  part  of  what  is  sued  for,  as  above,  1,  3.  But  if  he  sue  for  the 
toAo/e,  can  he  recover  an  undivided  pan,  2.  Pit.  declares  on  a 
lease  of  two,  one  from  two  tenants  in  common,  does  not  prove  his 
declaration,  3  ;  as  their  estates  are  several ;  aliter,  of  jobt  tenants 
and  parceners,  3.  Against  baron  and  feme,  evidence  he  is  guilty 
is  sufficient,  4.  Deft,  may  prove  ibe  pit's,  title  is  expired,  5.  Disft's. 
possession  is  enough  for  him,  5.  Pit.  proves  he  had  twenty  yean* 
possession,  hs  may  recover,  as  giving  him  a  right  of  possession,  6. 
A  sues  B  for  two  eighths  undivided,  6.  B  owning  six  eighths,  he 
may  disclaim  the  two  eighths,  and  compel  A  to  prove  an  ouster,  7. 
Non-tenure  not  In  evidence,  7.  Counterpart  of  a  lease,  where 
evidence,  8.     Lessor  of  the  pit.  cannot  release  the  action,  8. 

IV,  ch.  113.  Cases  in  which  ejectment  does  or  does  not  lie  in 
regard  to  estates  mortgaged. 

IV,  ch.  114,  a.  6.  Cases  of  ejectment  as  to  cMtvt  que  tnul,  and 
iv,  ch.  127,  a.  8.  7. 

ELDEST  SON,  how  formerly  entitled  to  a  double  share ;  so 
his  issue,  iv,  ch.  136,  a.  1.  1,  2,  &c. 

ELECTIONS,  actions  on  the  case  for  disturbing,  and  votes  lo, 
ii,  ch.  64,  a.  4.  Gardner  v.  Ward  &  al. ;  end  other  cases.  See 
Diaturbance. 

VII,  ch.  204,  a.  8.  One  indicted  for  putting  in  more  votes  than 
he  was  entitled  to,  1.  A  misdemeanor  at  common  law,  2,  3.  Ha 
violates  the  rights  of  Qthers ;  for  this  offence  the  common  law  gives 
an  indictment,  3.  Rule,  when  a  statute  gives  one  a  privilege,  as 
voting  &IC.,  and  he  abuses  it  lo  the  prejudice  of  others,  the  common 
law  gives  an  Indictment,  4.  Reasons,  5.  Massachusens  acts  as  to, 
g,  6,  ^are,  if  one  entitled  to  so  vote  at  all,  puts  in  one,  is  h« 
indictable  ?  7.     Every  brattch  in  our  legislatures,   has  a  right  t» 
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deoids  lU  qu«8tieiu  <^  elections,  S.  Frencb  elections  guHrded 
be.,  9. 

ELECTORS,  mandanui  to  elect  officers,  and  proceedings,  vii, 
ch.  219,  a.  3.  12.  loformBtioD  aguDSt  eleciorB  8cc  ,  33.  .Against 
one  (at  i^eriog  to  buy  votes,  35' 

VI,  ch.  186,  a.  3.  6.  JtfiaiMimuf  to  trustees,  electors  to  restore  a 
disMDiiog  minister. 

ELECTIONS  in  peymeot,  which  part;  appUes  it,  T,  ch.  166, 
a.  3.  1  to  6.  Several  cases.  See  ApplUd.  Also  v,  ch.  IM,  s.  9 } 
cases. 

ELECTIONS,  io  actions,  sererd  cases,  i,  ch.  6;  as  assutDpsit 
where  he  may  have  trover,  s.  1.  Case  or  trespass  for  detainiog  a 
ship,  s.  3.  To  sue  ooe  as  a  disseizor  or  bailiff,  s.  4.  To  bruig 
trespass,  or  mxo  damage  feasaot ;  trespass  at  case,  s.  7.  Case  or 
debt,  s-  8.  Covenant  or  debt,  s.  9.  If  by  deed  of  land  to  me  I 
have  an  eleelioD  to  locate,  my  heiFs  or  assigns  may  make  the 
election,  Waldo  v.  Adams,  s.  10.  Trover  or  trespass,  s.  11.  De- 
tinue or  replevin,  s.  11>  Debt  for  an  annuity  or  distresB}  cases, 
V,  ch.  140. 

V,  ch.  154,  s.  9.  Several  cases.  The  principle  is,  be  bs's  the 
electioa  of  two  things  who  is  to  do  tbe  first  act,  as  to  pay  ao  an- 
nuity, or  deliver  a  robe  ;  payer,  not  tbe  receiver,  is  tbe  first  agenL 
If  at  the  obligee's  election,  and  he  does  not  make  it,  obligor  may 
I^ead  it,  s.  9.  If  the  debtor  do  not  direct  the  payment,  the  receiver 
may  do  it,  s.  9. 

IV,  cb,  135,  a.  3.  10.  Devisee  of  the  surplus  of  lands  after 
debts  &c.  paid,  has  ao  election  to  pay,  and  keep  the  lands. 

Electioa  in  pleading.  See  Pleading. 

V,  cb.  144,  a.  9.  14.  The  obUgee  omitting  to  do  the  first  act  be 
is  to  do,  is  viewed  as  discharging  the  obligor,  > 

V,  ch.  144,  a.  13.  17.  Obligor  having  ao  election  to  do  one  of 
two  acts,  makes  oooe,  loses  it,  and  the  obligee  has  it,  and  may  sue 
aceordingly.    See  •dcltons. 

ELEEMOSYNARY  CORPORATIONS,  v,  cb.  143,  a.  3.  3, 
4,  6.    Private  charitable  ones. 

ELEGIT,  an  estate  by,  io  Englaod  is  a  mere  chattel  interest, 
iv,  cb.  133,  a  t  be.  No  such  interest  in  Hassucbusetts.  Executioo 
in,  V,  cb.  136,  a.  14.  16.  34.  See  v,  cb.  146,  a.  8.  16.  After  paid 
debtor  may  enter,  iv,  ch.  113,  a.  3,  4. 

ELEMENTS,  as  air,  light,  fire,  and  water ;  in  these  a  man  can 
have  only  a  qualified  property,  iii,  cb.  76,  a.  9.  13. 

ELOPEMENT,  iv,  cb.  130,  a.  4.  1,  70,  87. 

ElMANCIPATION  of  children  be.,  ii,  ch.  63.  a.  1.  Cases,  8 
to  19;  and  16,  by  our  law.    See  Poor. 

EMBARGO,  oaly  suspends  a  contract  to  carry  a  cargo,  i,  ch. 
23,  a.  4.  4;  iii,  ch.  101,  a.  3.  18.  An  embargo  is  a  detentioa 
wi^m  Ae  policy,  though  ki  the  original  port,  ii,  cb.  40,  a  3.  5, 
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«.  7,  i.  14  ;  ii,  cfa.  40,  a.  14.  1  to  9;  ni,  ch.  334,  a.  6.    Embar- 
go acts,  R.  8 ;  cases  decided.    Acts  bow  construed,  ri,  cb.  196, 

a.  8.  34. 

EMBASSADORS.  See  .^mbtuwhn,  vi,  cfa.  IW,  a.  10. 

EMBEZZLING,  mooies  obtained  hj,  majr  be  recorsrod  back, 
i,  cb.  9,  a.  7.  1.  So  if  A's  clerk  embezsle  bis  notes  and  money, 
and  pay  them  away  for  an  illegal  consideration,  ^  may  recover 
tbetn,  i,  ch.  9,  a.  8.  6.  Qtkcre,  if  an  executor  or  admiDistrator 
can  be  guilty  ^  it  as  to  the  deceased's  estate,  v,  cfa.  149,  a.  3.  30 

VI,  cb.  300,  a.  5.  1,  3.  The  crime  of  embeailing  public  stores, 
bow  punished  Sic. 

EMBLEMENTS,  iii,  cb.  76,  a.  6.  Are  special  property  in  the 
soil,  Bad  general  possession  of  snotber ;  (and  iv,  ch.  133,  a.  3,) 
6  tic.  They  are  only  of  grain  and  roots  of  anoual  growth  produced 
by  labour  and  expense,  lii,  ch.  76,  a.  6.  1.  Where  one  lawfully 
sows,  and  his  estate  in  ^e  land  is  of  uncertain  duration,  and  ends 
before  he  can  reap,  3,  Five  reasons,  3.  Growing  grain  is  a  chat- 
tel, and  when  ripe,  may  be  taken  in  execution,  3.  If  tenant  for  his 
or  her  own  life  sow,  and  die  before  harvest,  bis  executors  bare  the 
crop,  Orlando's  case,  3.  So  for  another's  life ;  so  if  ended  by  act 
of  law,  as  a  divorce,  he  not  in  fauU,-3.  Tenant  during  ber  widow- 
hood, leases  to  A  for  years,  he  sows,  then  ^  marries,  shall  he  have 
the  crop  f  This  disputed  case  examined,  4.  Best  opinion  he  has  it* 
4.  Devised  to  A's  mother  as  part  of  bis  goods,  4.  A  feme  sows, 
then  marries  A,  he  dies  before  harvest,  she  has  the  crop ;  leau,  if 
be  sowed,  his  executor  would  have  bad  it,  5.  Two  joint  tenants 
sow,  one  dies,  survivor  has  the  crop,  6.  Baron  sows,  and  dies  be- 
fore harvest,  his  widow  has  a  third  of  the  crop,  6.  A  sows,  and 
dies  before  harvest,  his  executor  has  it,  7.  Is  personal,  7.  So  of 
other  embleoients,  as  bops.  saffrtHi,  hemp,  8.  If  A  sow,  and  before* 
harvest  be  sells  or  devises  the  land,  buyer  or  devisee  has  the  crop, 
8.  If  the  devisee  die,  the  next  in  remainder  takes  it,  8.  A,  seixed 
of  bts  wife's  land,  sons,  and  devises  the  com  standing  to  B,  and 
dies  before  harvest,  B  has  it,  9.  So  a  joint  tenant,  occupying  all 
by  consent,  may  devise  it,  if  he  alone  sows  as  fmctut  indvtlna^, 
10.  Wife  grantee  for  life,  surviving,  has  the  crop,  though  her  bus- 
band  sows,  11.  Grass  or  trees  growing,  not  emblements,  13.  Not 
devisable,  as  personal  estate,  ISi.  Tenant  in  tail  may  devise  them, 
13.  Not  trees  and  grass,  13.  A  leases  to  B  at  will,  he  sows,  A 
determines  his  will,  B  has  the  crop,  14.  Cases  of  disseizin  be.  16. 
Forfeitures,  16.  Mnrtgagee,  entering,  the  crop  growing,  has  it,  18. 
Action  of  trespass  for  taking  away  corn,  den.  justified  taking,  as 
emblements,  special  pleadings,  19.  (May  be  in  evidence,  iii,  cb.  91, 
a.  8.  5,  10.)  Hops,  flax,  sod  hemp,  are  emblements,  but  not  apples, 
or  nuts,  nor  fruit,  or  grass  improved,  30,  31.  Emblements,  bow 
personal  estate  or  not,  32.  Is  a  right  of  entry  to  take  emblement, 
lA  be  specially  pleaded,  33, 34,  36. .  IKsseisee  re-enters,  he  li«B 
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ihem,  36.  TeDBot  may  bive  ibe  nay-going  crop  by  cuslom,  27. 
ReasoD,  37.  Crop  may  be  sold  od  execution  ;  special  pleadings,  38. 
The  remedy  for  the  owner  of  ihe  land,  is  quare  ctaiuum  fregit ;  and 
offaim  entitled  to  the  emblements  to  eolerarid  lake,  or  if  disturbed, 
to  have  case,  39,  30,  31.  Widow  has  them,  if  included  iu  her 
doner  assigned,  33.  Liable  on  execution,  iii,  ch.  74,  a.  8.  15.  On 
^e  estates  of  deceased  persons.  See  Crop,  io  New  York,  33,  34. 
IV,  ch.  133,8.3. 

EMBRACERY,  vii,  ch.  204,  a.  7. 

ENDEAVOUR  of  one  to  do  a  thing,  is  a  good  consideration  of 
a  promise,  i,  ch.  1,  a.  37. 

ENDORSER.  See  Indorter.  Of  writs.  See  Wriit;  cases,  v, 
ch.  175,  B.  9. 

ENDORSOR,  or  Endorser.    See  Lidoraer. 

ENEMY,  a  place  seized  by  hint  in  war,  is  his  lo  alt  the  purposes 
of  commerce,  ii,  ch.  40,  a.  6,  Gist  v.  Mason. 

II,  ch.  40,  a.  3.  An  enemy's  property  cannot  be  insured,  but  a 
neutral's  may,  though  bound  to  an  enemy's  port,  1.  No  trade  be- 
tween a  subject  and  an  enemy  is  legal,  or  can  be  insured,  1,3. 
Seeiu,  between  a  neutral  and  enemy,  3.  Neither  an  alien  enemy 
nor  bis  agent  can  sue  on  a  policy,  4.  War  bettveen  France  and 
England,  Rotch,  a  oeutral  American,  got  his  half  of  a  ship  in  France 
legally  insured  in  England,  5.     No  alien  enemy  can  sue  he.,  6. 

V,  ch.  144,  a.  3.  4,    A  bond  to  a  public  enemy  is  void. 

IV,  ch.  117,  a.  5.  1.  Pollard's  case  ; — if  buildings  be  destroyed 
by  a  public  enemy,  the  tenant  is  not  bound  to  repair,  though  he  is 
to  pay  rent.  Trading  with,  vii,  ch.  334,  a.  9.  His  licenses,  9. 
His  goods,  9.  In  iraruitv,  vii,  ch.  234,  a.  11.  13.  His  coairact 
against  our  laws  is  void  kx.,  vii,  ch.  235,  a.  S.  14. 

ENGINE.   See  Fire  Engine. 
•ENGRAVING.  See  Copy-Rigkt,  ii,  ch.  61,  a.  3. 

ENGROSSING  and  enhancing  prices,  an  offence  at  common 
law,  indictable,  and  how  punished,  vii,  ch.  205,  a.  3. 4  ;  and  also 
by  infonnation  for  engrossing  hops,  8  to  35;  many  points  decided. 
Other  dead  victuals,  36  to  26.  VII,  ch.  305,  a.  3.  Engrossing,  is 
getting  into  one's  possession,  or  buying  up,  corn  or  other  dead 
victuals,  with  intent  to  sell  them  again.  . 

ENLARGING  an  estate  by  release  Sw.  See  Release,  Real 
Estate*. 

ENQUEST    See  Inquest. 

ENROLMENT.  What  evidence  proves  a  deed  weH  enrolled, 
iii,  ch.  86,  a.  2  ;  cases.  If  in  a  term  generally,  the  particular  day 
may  he  averred. 

ENCEINTE,  iv,  ch.  138,  a.  3.  34.  Construction,  a  devise  to  B 
;;hild  mth  which  the  wife  was  enceinte,  if  a  male  &c. 

ENTAILMENT.  See  iv,  cb.  129 ;  «ee  TaU  Estate. 

VOL.  vni.  35 
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ENTIClNa  away  a  nife,  ii,  ch.  64,  a.  S.  Servants,  see  Mntet 
Hnd  Servant. 

U,  ch.  59,  a.  6.  And  harbouring,  i,  ch.  10,  a.  18.  Baron  and 
feme,  servant,  ii,  ch.  47,  a,  4.  1. 

ENTIRE  TENURE,  v,  ch.  176,  a.  13.  17.  One  in  pleading 
takes  on  himself  the  entire  tenancy  &tc. 

ENTIRETY  of  estates,  baron  and  feme,  ii,  ch.  43,  a.  2.  Doe  t>. 
Parrott,  6, 7.  Dutch  t.  Manning,  7.  Shaw  tr.  Hearsey,  7  ;  iv,  ch. 
134.  a.  5.  3. 

ENTRIES  of  actions,  v,  ch.'  175,  a.  II.  Pit's,  entry  of  bis 
tction  and  discontinuance  of  it,  when  and  how  entered,  1,  2,  3. 

ENTRY  AND  EVICTION,  a  plea,  iv,  ch.  131,  a.  2.  28.  In 
covenant,  in  debt  for  rent,  v,  ch.  161,  a.  4.  1,  3;  and  a.  9.  6;  vi, 
ch.  178.  See  Eviction.  And  iv,  ch.  117,  as  to  rent  and  repairs, 
casQS  of  entry  ficc.  See  ExpuUum. 

ENTRY  ON  LAND,  where  a  remedy  by  one's  own  act,  i,  cb. 
S,  a.  3.  If  one  illegally  enter  on  my  land,  I  may  enter  on  him  with- 
in twenty  yeara,  i,  cb.  2,  a.  3.  But  not  if  he  coalinues  above  five 
years  and  dies,  and  his  beir  enters,  1.  Tliis  remedy  is  only  in 
abatement,  intnision,  and  disseizin,  3.  What  is  a  legal  entry  in 
aeveral  cases,  3.  Must  he  a  distinct  entry,  to  divest  each  distinct 
adverse  seizin,  3.  Entry,  where  no  right  to  enter  is  of  no  avail,  3. 
I  may  enter  on  A's  land  to  take  my  goods,  if  there  by  his  wrong,  4. 
Or  in  his  bouse,  the  door  oj)en,  and  take  them  away  without  bis 
consent ;  reason,  6,  Or  to  nil  a  ditch  in  his  land,  he  illegally  digs 
to  my  injury,  7.  If  be  make  shoes  of  my  leather,  I  may  take 
tbeiD,  7.  But  not  my  timber  annexed  to  bis  freehold,  7.  So  I  may 
enter  on  bis  land  to  take  away  my  fruit  or  trees  fallen  diere  without 
my  fauH,  8.  So  take  my  cattle,wrongfully  put  there  by  another,  by 
As  consent,  9  ;  some  aay,  though  not  by  A  ;  point  coondered,  9. 
If  my  goods  come  into  A's  house,  or  on  his  land,  without  his  as- 
nnt,  or  fault,  I  cannot  enter  to  take  them  away,  without  his  leave,  9. 
Ifor  if  it  do  not  appear  how  they  came  there,  id  ;  and  10.  Lessee 
cannot  enter  after  hia  lease  expired,  11.  I  may  enter  A's  land  to 
take  my  stray  beast,  13.  Or  if  neither  be  in  fault,  13.  Or  if  both 
be  in  lault,  as  in  not  repairing  fences,  13.  Or  if  I  am  not  in  Auilt, 
■Bd  be  has  no  lien,  14.     Point  examined,  14. 

IV,  cb.  43,  a.  8.  Executor  or  administrator  has  no  right  of  en- 
try,    ^huere;  and  see  Cutts'  case,  iv,  cb.  104,  a.  3.  14,  15. 

IV,  cb.  104,  a.  2.  11.    A  mere  right  of  entry  is  not  transferable. 

IV,  ch.  104,  a.  3.  Acts  without  words  make  an  entry,  but  not 
words  without  an  act ;  Goodlitle  v,  Newman,  23. 

IV,  ch.  104,  a.  3.  5.  If  A  disseize  me  and  enfeoff,  or  lease  to 
B,  be  comes  in  by  title,,  and  my  right  of  entry  is  gone ;  cm  our  sta- 
tute, 31. 

IV,  ch.  104,  a.  36,  Kma  «.  Jenkt.    Where  entiy  and  delivery 


.y  Google 


INDEX.  196 

of  tbe  deed  od  the  land  gives  tb«  grantee  seixin.  Right  to  enter 
must  be  pleaded,  iii,  ch.  91,  a>  8.  16. 

IV,  cb.  112,  a.  5.  Entry  by  mortgagee  is  tn  pau  or  on  judg- 
menl,  6.     And  what  is  evidence  of  entry  on  a  mortgage,  1. 

IV,  nb.  112,  a.  5.  fiO.  Entry  for  condition  broken,  ir,  ch.  115, 
a.  9.  6. 

iV,  cb.  ISO,  a.  I.  3.  No  freehcdd  passed  in  deed  or  law  before 
entry ;  and  when  it  lay  in  grant,  or  livery,  it  could  not  cease  by 
condition  without  entry  or  claim.  Entry  for  forfeitures,  v,  ch. 
136,  forfeitures. 

ENTRY  AND  FEOFFMENT,  a  release  enures,  iv,  ch.  110, 
a.  5.  6.     See  Release;  and  iv.  ch.  ItO,  a.  6.  21. 

ENTRY  AND  POSSESSION,  estates  by,  iv,  ch.  132,  a.  1. 
General  principles ;  bow  essentisliy  titles  to  estates  depend  on  both 
connected  in  many  cases,  1.  Where  one  may  enter,  and  bow,  1. 
Entry  and  regaining  possession,  and  e&ct,  2  To  give  title  after  six* 
ly,  and  after  forty  years,  2.  So  to  some  purposes  after  twenty  years, 
2.  Might  enter  at  common  law  with  force  ;  altered  by  16  R.  IL 
"  an  estate  of  freehold  or  inheritance  cannot  be  defeated  without  an 
entry."  A  loriious  entry  never  relates  back,  2.  Tbe  actual  entry 
of  the  grantee  under  our  deed,  works  a  disseizin,  3.  Disseino  ii 
removed  only  by  entry,  2. 

rV,  ch-  132,  a.  3.  What  is  an  entry  &c.  Any  act  is  one,  tbxt 
would  be  a  trespass  if  illegal,  as  cutting;  a  tree  without  consent,.!, 
A  comes  on  land  by  my  consent,  my  possession  is  not  aSected,  1. 
Entry  on  part,  the  effect,  1 .  How  heirs  must  actually  enter,  3. 
Effect  of  their  claim  near  the  land,  2.  Must  be  with  intent  to  vest 
title,  2.  May  be  by  the  guardian,  or  even  tenant  at  will,  3.  Of 
one  tenant  in  common  &C.  effect,  2.  Of  the  younger  brother  tiOt 
the  effect,  3.  Stranger's  entry  by  parol  suthority  is  the  heir's,  3 
If  ihc  heir  exercise  any  power  over  the  inheritance,  aa  repair  (ej^ 
ces  &c.  he  actually  enlers;  or  receives  rent,  3.  By  11  H.  VH.  c. 
20,  one  may  enter  on  the  alienee  of  the  tenant  in  dower  in  certain 
cases.  3.  Heir,  before  entry,  has  seizin  in  law,  4.  But  not  aftor 
one  abates,  4;  then  but  a  mere  right,  4. 

IV,  ch.  132,  a.  3.  When  the  entry  is  taken  away,  Massachu* 
setts  act,  July  4,  1 786;  msterial  parts  of  it ;  limits  it  to  twen^ 
years  ;  exception  as  to  minors  &c.  1.  Material  parts  of  33  H.  ViL 
33.  Providing  the  disseiEor  must  have  five  years  peaceable  possession 
before  liis  death,  to  make  bis  heirs  entry  toll  the  entry  of  the  dift- 
seivee,  2.  The  law  before  this  act,  3.  It  extends  not  to  abators,  in- 
truders, or  to  the  disseizor's  feoffee,  3.  Act  how  construed,  3.  If 
one  claim  entry  on  condition  broken,  t  devise  Stc,  descent  cast  will 
not  take  it  away,  4.  Disseizee  may  enter  on  the  disseizor's  wife 
endowed,  5.  Or  on  a  parttcepi  crinunu,  5.  Wliere  the  younger 
son's  intention  to  preserve  the  elder's  title  or  not,  6.  Atparcener 
enters  &c.  the  efiect,  6.     Effect  if  her  feeSinent,  6.    And  tbe  el- 
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tier  brother's  entry,  where  takeD  away,  7>  Other  cafies  in  whicb 
the  entry  is  taken  away,  7  to  14  ;  and  four  reasons  why  il  is  takea 
awBv,  11. 

IV,  ch.  133,  a.  4.  CoDliniial  claim ;  where  good,  and  how  made, 
1  to  5.  Fear  of  battery;  made  yearly,  as  near  ihe  land  as  practic- 
able, is  an  entry.  Livery  within  view  is  good.  On  32  H.  VIII. 
good  as  (0  disseizors,  made  once  in  five  years,  1.  The  effect,  if 
made  by  tenant  ia  tail,  2.  What  a  forcible  entry  ;  how  a  servant 
may  make  it,  2.  A  tenant  for  life,  B  remainder  ia  fee,  either  may 
make  it,  3.  How  to  be  made  within  a  year  before  dyiog  seized,  4~ 
Each  disseizor  makes  a  distinct  entry  or  claim  necesssary,  5. 

IV,  ch.  132.  a.  5.  Who  may  enter,  and  how  ;  many  cases,  and 
the  principles  of  them,  1  to  1 6. 

]V,  ch.  132,  a.  6.  Forcible  entry ;  cases,  1  to  18.  But  see  For- 
dbU  Entry. 

IV,  ch.  132,  a.  7,     Possession,  1  to  I^-     See  Potse^aion. 

IV,  cb.  132,  a.  8,  Emry  and  possession  as  to  mesne  profits,  1 
to  16.     See  Mesne  Process.  ■ 

ENTRY,  writ  of,  vi,  cb.  178,  a.  15.  Was  a  possessory  action 
to  recover  the  freehold  or  inheritance,  and  the  only  ooe  till  the  as- 
size. This  writ  is  applicable  to  numerous  cases,  and  in  each  case 
certain  operative  and  technical  words  distinguish  it ;  these  words 
Mated  as  in  ihe  per,  per  and  cut,  in  the  poit,  after  the  death  of  tenant 
in  dower,  by  curtesy,  for  life,  in  tail,  tc.  6  to  17. 

YI,  ch.  178,  a.  16.  Illegal  entries  often  called  intrusion,  1  ;  true 
point  for  the  plea  to  answer,  1.  Demandant  alleges  the  premises 
demanded  are  his  right  and  inheritance,  3.,  Thai  the  tenant  or  some 
one  under  whom  he  holds  at  a  time  named,  has  intruded  and  illegal- 
.ly  entered  into  them,  2.  How  ihe  substance  of  almost  every  dec- 
laration in  a  real  action,  2.  Pleas,  why  ihe  issue  cannot  be  on  the 
pit's,  right  and  inheritance,  2.  But  must  be  on  the  alleged  point, 
the  tenaniV  illegal  entry,  2.  Hence,  usually  lesults  the  plea  nuZ 
disseizin.  In  all  trespasses  and  nnsances  the  ph.  goes  on  his  posses- 
sion ;  hence,  the  plea,  not  gnilly,  2.  Intrusion  to  the  prejudice  of 
him  in  remainder,  or  reversion,  or  to  the  Commonwealth,  how  view- 
ed, 2,  3.  Writ  of  entry  lies  only  against  the  tenant  of  the  freehold, 
4.  He  admits  himself  such  by  his  plea  of  nul  disseizin,  4.  Not 
guilty,  the  general  issue  in  inirusions,  proper,  5.     See  Tnirusions. 

IV,  ch.  128,  a.  5,  Grover  o.  Pew,  special  case  of  entry  tur  dit- 
teixin.     Sur  disseizin,  iv,  ch.  104,  a.  3.  33,  37  ;  vi,  ch.  178. 

EQUALLY  is  not  in  succession,  iv,  ch.  125,  a.  5.  26.  WherS 
a  word  of  purchase,  iv,  ch.  130,  a.  6.  8,  makes  a  tenancy  in  com- 
mon ;  several  cases. 

EQUITY.  See  Ckancery.  The  material  differences  hfiw^en 
law  and  equity  stated  and  explained,  i,  ch.  I,  a.  7.  S3  to  51.  IV, 
cb.  lis,  a.  G.  7,  equity  cannot  dispense  with  a  condition  p  eced  nt. 
How  considered }  foUcws  the  law  &<■.  i,  ch.  9,  a,  l .  l.    The  p  in- 
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oiples  oD  wbicfa  ibe  pit.  recovers  tn  equity  and  good  cooscience,  in 
three  material  classes  of  actiims. 

I,  cb.  11,  a.  6.  3.  Agreements  Stc.  in  equity  viewed  as  perfonn- 
•d ;  vendor  as  trustee  to  the  vendee  ;  vendor's  heir,  how  compelled 
(o  execute,  iv,  ch.  11 4,  a.  37.  5.  I,  ch.  9,  a.  6.  11,  failure  of  con- 
sideration in. 

t,  ch.  n,  a.  13.  2.  Where  each  parly  has  equal  equity,  the  law 
prevails. 

UlfCh.  101,  a.  1.  14.     Relieves  only  where  a  rule  of  compen- 

SfttioQ. 

IV,  cb.  114,  a.  27.  Powers  of  the  Federal  courts  in  equity,  and 
bow  equity  and  law  agree,  I.  Covenants  to  convey  lands,  how 
viewed  in  equity.  Judicial  powers  in  Federal  courts  extends  "  to 
all  cases  in  law  and  equity,"  2.  Neither  court  can  make  a  contract 
for  the  parlies ;  each  must  construe  their  contracts  according  to  their 
true  meaning,  3.  Same  in  all  courts,  3.  No  court  enforces  the  exe- 
cution of  a  contract  and  part,  3.  Equity  will  not  set  aside  one  merely 
because  unreasonable,  4.  Where  no  fraud,  and  parties  agree,  fully 
acquainted  with  their  respective  rights,  4.  But  unequal  hardship 
imposed  relieved  against,  4.  If  broken,  the  common  law  can  re- 
compense but  in  damages,  5:  But  chancery  compels  parties  spe- 
cifically to  execute,  5.  Difference  considered,  5.  After  one  contracts 
to  convey  bis  land,  there  is  no  lien  on  it  for  bis  debts,  5,  But  a  mort- 
gagee without  notice  is  not  aSected  hy  it,  6.  Vendee  risks  ihe  estate 
after  contracted  to  be  conveyed,  7.  But  there  must  be  no  fanlt  in  the 
vendor,  7.  An  Inadequate  price  does  not  weigh  if  cot  considerabls 
enough  to  afibrd  evidence  of  fraud,  7.  Vendee  risks  the  estate  only 
when  there  is  a  contract  actually  to  sell,  9.  Monies  agreed  to  be 
laid  out  in  lands  is  viewed  as  lands,  9.  Every  fact,  bow  to  be  tried 
by  a  jury,  10.  If  an  unreasonable  advantage  be  taken  of  a  neces- 
sitous man,  equity  sets  the  coolraci  aside,  1 1  ;  though  do  fraud  or 
surprise,  11.  Where  no  estate  vested  in  the  contractee,  12.  Equi- 
ty does  not  interfere  between  a  grantee  by  deed  and  devisee  of  the 
same  land,  13.  If  contractor  be  unable  to  perform,  equity  annuls 
the  ccHitract,  14.  Cases  in  Virginia,  15.  If  the  contractor  cannot 
make  a  good  title  to  all  the  land,  equity  will  not  enforce  a  specific 
performance,  16.  Time  not  material,  16.  Bills  in  equity, howa 
creditor  may  follow  assets,  17  ;  and  in  hands  of  devisees  &w.  18. 
Case  of  copartners,  19.  Covenant  to  make  conveyances,  how  a 
trust,  20.  Evidence  of  fraud  in  equity  cases,  i,  ch.  32,  a.  12,  a. 
13.  See  Frauds,  v,  ch.  160,  a.  I,  r.  30.  Q'here  is  no  estoppel  id 
equity. 

VI,  cb.  193,  a.  21  to  25.     Paris  of  a' synopsis  in  pleadings. 

VI,  ch.  194,  a.  3.  31.  Material  and  various  proceedings  in  equi- 
ty in  the  Circuit  Court,  alien  executors  against  many  citizens  of 
Georgia  executors  and  administrators.  , 

VII,  cb.  223j  a.  1  to  17.    Cases  io  sereral  States, 
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VII,  cb.  225  ;  vii,  cb.  326.  Equity  tysltra,  vii,  cb.  ^5.  Fedfr< 
nil  principleE  aad  cases  in  equity. 

VII,  cb.  226.     Plnsdings  in  equity. 

I,  cb.  I,  a.  7.  The  rule,  wbat  is  contracted  to  be  dooe,  is  view- 
ed as  dooe,  34.  A  feme  covert  is  viewed  as  a  feme  lale  as  to 
her  separate  property,  35.  A  chose  m  action  assignable  in,  36. 
Equity  weighs  the  adequacy  of  the  consideration,  37.  Equity  will 
not  set  aside  contracts  niereiy  because  unreasonable,  38.  Between 
parent  and  child  8lc.,  38.  How  an  heir  or  remainder-man  is  held 
to  coDrey,  39.  How  equity  examines  parties,  and  corrects  inis- 
takea,  40.  Various  enforcements  of  contracts,  41.  No  estoppels 
hi,  42.  How  equity  extends  its  inquiries  into  tnotives  and  feelings, 
43.  Equity  does  not  intefere  in  criminal  matters,  44.  What  a 
written  memorandum  on  the  statute  of  frauds,  45.  How  it  views 
the  agent's  power,  and  how  it  requires  signing,  46,  47.  Howcou- 
tracts  are  decreed  to  be  performed,  though  no  writing,  43,  49.  How 
equity  admits  parol  evidence  or  not,  60.  Consideration  in  equity, 
a.  16.  5.  '  What  good  or  adequate,  9,  6.  A  provision  for  wife  or 
child  is  a  good  one,  not  for  a  collateral  relation,  7.  A  compromise 
lie.  a  good  consideration,  8. 

I,  cb.  8,  a.  1  8£c.  Accounts  how  settled  in  equity,  5.  I,  cb.  9, 
t.  5.  Failure  of  consideration  in  equity,  II.  I,  cb.  11,  a.  2.  Earn- 
est, its  effect  in  equity,  6.  I,  cb.  II,  a.  9.  Parol  agreements  aa 
to  lands  in  equity,  1.  How  good  by  confession,  possession,  Sec.,  1. 
Deft's.  admission,  2.  Wbat  a  signing,  2,  Partly  performed,  how 
valid,  3.  Expense  incurred,  3.  Good  if  possession  be  given  un- 
der the  terms  of  the  contract,  4.  Art.  10,  3.  Cases  in  equity  as 
•fiected  by  fraud. 

1,  ch.  19,  a.  2.  Baron  and  feme.  Her  rif^ts  and  powers  in  equity, 
13.  Has  power  alone  to  dispose  nf  her  separate  property,  or 
change  it,  13.  Her  will,  how  valid,  14.  As  to  personal  estate,  14. 
To  allow  ber  acts  to  be  valid,  bcr  intention  must  appear,  14,  15. 
Her  contracts  void,  not  relating  to  ber  separate  estate,  16.  Yet 
how  con6rmcd,  16.  Husband's  assignment,  17.  The  law,  17.  How 
be  may  dispose  of  her  term  in  trust,  IS.  He  can  assign  her  chose 
tn  action,  19.  His  different  kinds  of  assignment,  19.  Her  volun- 
tary bond  before  marriage,  bow  void  or  not,  20.'  Her  stirviving 
right  to  her  chose  tn  action,  31. 

I,  cb.  33,  a.  12.  As  to  frauds.  Cases  in  equity  mixed  with  law 
eases,  1  (o  8.  (See  Index,  Frauds.)  Evidence  of  frauds  in  equity, 
as  inadequate  price  what  it  proves,  1,  2,  How  an  insolvent  may 
remain  in  possession  of  the  goods  after  bis  deed  of  assignment  for 
creditors,  3.  Arl.  13.  Equity,  frauds  in  :  four  kinds  described  ; 
cases  as  to  the  first;  instances,  1.  Svggestio  falsi,  1.  One  sol- 
vent artfully  gains  advantage  by  acting  like  one  insolvent,  is  t 
'  fraud,  1.  In  a  bargain  one's  making  bis  coniliftond!  appear  to  b' 
an  absolute  estate,  is  a  fraud  in  equity,  I .     Second  ktod  of  firau' 


.y  Google 


INDEX.  199 

■ppears  in  the  contract,  especitUy  iDadequacy  of  price ;  several 
cases,  2.  How  to  be  coonected  nitb  impoiiiion,  mistake,  ratsap- 
preheasion,  undue  influence,  weakness  of  mind,  Sec.,  2,  Contrac- 
tor's oecessitous  situation,  itc.,  penal  conditions  he.,  2.  One  ccm- 
tracts  for  a  legal  right  to  receive  less  on  punctual  performance,  ceo  it 
be  a  penally  or  fraud,  2.  Old  age  alone  not  a  ground  for  presuming 
imposition,  2,  Fraud  may  be  in  the  delivery  of  a  deed  bond  Jide 
made,  2.  Third  kind  of  fraud  relates  to  the  condition  of  the  par- 
ties, 3.  Consists  mainly  in  midue  influence  over  weak  minds,  3 ; 
and  taking  adTanlage  of  necessities,  3.  Fourth  kind  of  frauds,  . 
impositicms  on  others,  as  in  articles  of  marriage,  4.  On  creditors 
and  purchasers,  6.  By  fraudulent  contracts  to  wrong  them,  6.  As 
to  many  of  which  law  and  equity  are  the  same,  6.  As  to  creditors, 
13  of  Eliz.  is  material,  6.  In  force  here  aa  principles  of  the  com- 
mon law,  6.  Construed  liberally,  as  being  in  suppression  of  fraud, 
6.  Both  good  faith  and  consideration  essential,  6.  No  evidence 
of  fraud  for  the  mortgagor  of  land  to  remain  in  possession,  6.  Se- 
au,  if  the  deed  be  absolute,  6.  Baron's  sssignment  to  his  wife, 
bow  fraudulent,  6.  Grantor's  possession  is  no  fraud,  when  consist- 
ent with  his  deed,  or  is  in  the  nature  of  the  business,  7,  Presump- 
tion of,  may  be  repelled,  if  the  vendor's  modified  interest  under 
the  deed  makes  it  consistent,  he  keep  possession,  7.  So  if  such 
possession  necessarily  arise  out  of  the  transaction  of  parties  acting 
honestly,  7.  Goods  assigned  by  A  to  B,  with  condition  he  take  not 
possession  till  forfeited,  this  is  fraudulent ;  reasons,  8.  Debtor  may 
honajide  prefer  one  or  more  creditors,  9.  Reason,  and  cases,  9. 
One  insolvent  cannot  make  a  voluntary  conveyance  Etc.,  10.  Musi 
be  indebted  at  the  time,  10  ;  and  by  it  left  unable  to  pay  his  debts, 
10.  Meaning  of  the  word,  indebted,  in  13  El. ;  cases,  10.  Deeds 
avoided  by  13  El.  are  void  against  i^er  creditors,  and  how,  11. 
By  our  practice  have  no  right  to  complain,  11.  Exception  ;  ctm- 
tracls  in  fraud  of  purchasers,  12.  27  El. ;  cases,  12.  Changed 
the  common  law  as  to  afier  purchasers,  12.  How ;  and  cases,  12. 
Part  of  this  act  never  adopted  here,  12.  Afiects  not  frond  Jide 
sales,  13.  What  is  meant  by  good  consideration,  12.  Other  cases, 
13  to  30. 

II,  ch.  35,  a.  6.  Contracts  in  equity,  of  disabled  persons ;  a  mi- 
nor's power  to  contract  or  not,  13.  where  a  feme  infant  may  be 
bound,  14.  Voidable  or  void  contracts  in  equity  ;  cases,  15.  JVon 
compot  bound  in  equity  or  not;  cases,  16.  Insanity  after  the 
Gomracl  is  made,  bow  viewed.  17.  Evidence  in,  iii,  ch.  87,  a.  4. 
1  to33. 

IV,  ch.  109,  a.  9.  Fraudulent  conveyances  as  to  creditors  and 
purchasers,  on  statute;  13  u>d  27  of  EI.  cited  at  large,  1, 3.  Cases 
decided  thereoo,  aa  Doe  t>.  Routlidge,  5  to  13.  Deeds  Sic.  fraud- 
ulent ODd  void,  a.  10.  Art.  14.  ]  to  10.  See  Conveyance*.  IV.  ch. 
114,  a.  16.  3.  Equitable  title,  ejectment  on  it  in  Pennsylvania. 
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IV,  ch.  116,  e.  6.  Notice  in  equity  to  purchasers,  nature  of,  I  to 
13.  IV,  ch.  114,  a.  16.  The  legal  prevail  against  the  equitable 
title ;  cases. 

VII,  ch.  325,  a.  !■  Federal  principles  and  cases  io  equity.  Uni- 
Ibrm  system  of  equity,  hotv  lately  originating  in  the  United  States ; — 
bow  imperfect  and  variant  in  the  several  Colohies  and  Slates ; — bow 
equity  is  a  mixture  of  rule  and  discretion. 

VII,  ch.  33S,  a.  2.  Our  Amcricsn  charters,  constitutions,  and 
statutes  relating  to  the  charters,  I.  DiSarent  plans  in  the  colonieti, 
2,  3.  How  powers  in  equity  have  b»en  extended,  3.  Constilu- 
tioas,  4.  That  of  the  United  Stales  is  the  basis  of  our  general 
system  of  equity,  4.  State  constitutions,  5,  6.  Sixteenth  section 
judiciary  act,  September  24,  1789,  7. 

VII,  ch.  225,  a.  3.  Federal  statutes  relating  to  equityr  granting 
chancery  powers  to  the  Federal  courts,  1  to  6.  How  equity  in  our 
constitutions  refers  to  the  English  code,  7.  Rules  of  the  Supreme 
Court  of  the  United  States  conform  to  the  English  system,  8. 

VII,  ch.  326,  a.  4.  A  sketch  of  equity  powers  in  England,  as 
exercised  in  the  modern  court  of  equity.  Distinct  from  the  ancient 
court  of  chancery  ;  rules  and  cases,  1  to  6.  Cases  in  which  equity 
cannot  exercise  power,  or  will  not,  7,  8,  9,  10.  Cases  in  which 
law  and  equity  courts  have  concurrent  powers  Sic,  11,  12. 

VII,  ch.  225,  a.  5.  General  principles,  or  rules  in  equity  as  to 
performing  contracts  inc.,  1  to  30.     In  what  cases,  and  how. 

VII,  ch.  225,  a.  6.  Federal  jurisdiction  in  equity.  Its  foundatiCm 
is  fraud,  trust,  or  contract ;  sundry  rules  and  cases,  1  to  50.  As 
the  important  case  of  Massie  v.  Watts,  3.  Exceptions  to  the 
exercise  of  equity  powers,  4,  S,  6,  &c.  How  a  contract  is  viewed, 
«s  performed  from  the  time  when  it  was  made,  12,  13,  50.  Case, 
Finley  v.  Lynn,  14.  The  interesting  case.  Smith  «.  Maryland,  IS, 
16.  Material  question  decided,  was  a  mere  law  question,  id.  Se- 
etu,  if  the  only  question  in  the  case,  17  &c.  Cases  on  Virginia 
laws,  19, 20,  21.  How  a  bill  is  bad  that  wants  equity,  33.  Bond 
Jide  porchaser  left  lo  his  legal  remedy,  23.  Cases  of  dower,  34. 
Jurisdiction,  though  no  legal  contract,  25.  On  certain  notes,  36. 
Bond  lost,  27.  Trust  estate ;  heir's  right,  28.  Where  chan- 
cery may  order  another  deed,  29.  What  a  contract  to  convey  land, 
30.  Where  equity  apportions  rents  8tc.  31.  As  to  wife's  mainte- 
nance, 33.  Injunction  to  quit  the  possession  of  an  estate,  33.  Bill 
for  a  discovery  &h:.,  34.  Defect  in  a  power  cured,  35.  Corrects 
«  mistake  of  the  law,  37.  Stays  an  action  iic.,  36.  Sets  a  deed 
aside,  39,  40,  41.  To  have  equity,  must  do  equity,  42.  Injunc- 
tions, 43,  44,  45.  Cases  of  fraud,  46.  Partnerships,  47.  Foreign 
matters,  48.  Baron's  estate,  how  liable  to  pay  his  wife's  expenses 
&C-,  49.     Controls  the  law  in  revoking  wills,  60. 

Vn,  ch.  235,  a.  7.  Power  to  correct  miswkes  in  contracts  or 
not ;  several  cases,  t  lo  7  j  and  iii,  ch  93,  a.  3. 
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VII,  cb.  395,  a.  8.  How  a  court  of  equity  looka  behind  the  legal 
title ;  OBSPs,  English  and  American,  1  to  7. 

VII,  cb.  326,  a.  9  Who  holds  in  (rust  for  otken,  or  by  in  abso- 
late  title  to  his  owd  use ;  cases,  1  to  8.  Vendor  riewed  as  trustee  for 
purchasers,  for  want  of  a  legal  remedy,  4.  A  mortgage  only  per- 
sonat  estate,  6,  7.  Snjoins  in  favour  of  an  equitable  tiile  only,  9, 
10,  II,  13.  Several  cases. 

VII,  cb.  225,  a.  10.  How  the  plL  in  equity  muat  be  able  specifi- 
cally lo  perform  his  part  of  tbe  coulract,  1  to  6. 

VU,  ch.  336,  a>  1.  Pleadings  in  equity  ^^general  principleg, 
1  to  5. 

YII,  eta.  226,  a.  S.  Pit's,  bill  in  several  cases,  bow  formed  Sec., 
1  10  3.  Bills  qt.ia  timet,  4.  Forming,  5,  Amending,  6.  9,  10. 
Certainty  in  the  bill,  II.  True  way  of  pleadings  is  to  plead  farts, 
12.  Matter  of  the  bill,  13.  Parties  lo  it,  14.  Bill  to  redeem, 
15  to  21. 

VII,  ch.  326,  a.  3.  Process,  1  to  4.  Subpcena,  5,  6.  Attach- 
ment, 7. 

VII,  cb.  S36,  a.  4.    Pleas  in  abateatent  and  amendmeDts,  1  to  5. 

VII.  ch.  236,  a.  5.  Demurrer  to  the  ph's.  bill,  1  lo  25.  For 
caas'.s. 

VII,  ch.  326,  a.  6.  Pleas  in  bar  ;  form  of  ius.,  3.  Pit's,  dis- 
ability, 4.  Account  stated,  6.  Another  auit,  6.  Accord,  7.  Stat^ 
me  of  frauds,  8.  Plea,  a  fair  purchaser  iic.,  9.  LdmitaUons,  10. 
Other  principles  and  cases,  1 1  to  31. 

VII,  ch.  336,  a.  7.  Answer  in  equi^}  cases,  principles,  and 
forms,  I  to  20. 

VII,  ch.  226,  a.  8.    Replications,  rejoinders,  be.  1,  3,  3,  be. 

VII,  ch.  226,  a.  9.  Cross -bills,  supplemental  bills,  and  bill  of 
interpleader ;  rules  and  cases,  1  to  4. 

VII,  ch.  226,  a.  10.  Bill  of  revivor ;  principles  of,  and  cases, 
1  to  10. 

VII,  ch.  226,  a.  11.  BiQ  of  review:  principles  -  of,  and  eases, 
1  to6. 

VII  ch.  336,  a.  12.  Decrees  in  equity ;  general  principles, 
1  to  10. 

Vn,  ch.  226,  a.  13.    Injunctions,  I  to  10.  *  . 

VII,  ch.  326,  a.  14.    Jve  exeat  regno,  or  repaiUea,  1  to  5. 

VII,  ch.  326,  a.  15.  Practice,  1  to  25.  American  cases,  T^ 
fair'a  executors  c.  Read's  executors,  1.  Twen^-one  points  of 
practice  decided  in  it ;  limitations,  3.  Title  quieted,  5.  Undue 
concealment,  10.  Intervention,  11.  Sequestration,  13  be.  Re- 
hearing, 14.  15.  Case  of  an  award,  16.  Case  at  law,  and«oc  ia 
equity,  )7.  Superndeua,  18.  United  Stales,  how  affected  or  not 
by  their  agent^s  declaratioii,  19.  Double  security,  20.  Pleadii^ 
and  parties,  31.     When  equity  will  order  a  specific  performaneo  of 
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t  (UHitract  or  not,  36.  Time  of  coDreytDce  when  material,  ■. 
15.  9  Sic. 

VU,  ch.  336,  ■.  16.  Hcnr  far  sbalt  a  pan;  be  obliged  to  disclose. 
CoveoantB  to  convey  enforced  in,  againat  an  heir  and  remaioder- 
man,  iv,  ch.  104,  a.S.  21,  33. 

Vn,  ch.  326,  a.  17.  What  is  a  fraudulent  decree,  1  to  4. 

VII,  ch.  226,  a.  18.  Par  delitlum  injMtri  delicto,  1  to  6. 

IV,  ch.  104,  a.  2.  33  Inc.  Performance  in  equity  of  covenant  to 
convey  and  settle  &c. 

EQUITY  OF  REDEMPTION.  See  Mortgage!,  v,  ch.  136, 
a.  14.  Statute  of  Massachusetts  for  attaching  and  selling  it- at  auc- 
tion of  March  1,  1799  ;  material  parts  of  it ;  before  was  appraised 
on  executions,  30. 

IV,  cfa.  104,  a.  3.  The  purchaser  of  it  becomes  seised,  33. 
Performance  in,  iv,  ch.  104,  a.  S.  33  8tc. 

IV,  ch.  108,  a.  3.  Massachusetts  acts  as  to,  of  1697,  and  1713, 
for  discharging  mortgages  and  ailbwiug  three  years  to  redeem  ;  and 
of  1719,  for  appraising  it  to  a  creditor  ;  of  1759,  providing  for  the 
judgment  creditor  be.  redeeming,  and  for  recording  executions  levi- 
ed on  lands.     Subject  to  curtesy,  not  dower,  iv,  ch.   1 13,  a.  3.  31> 

IV,  ch.  108,  a.  6.  As  to  remedies  on  Massachusetts  act  of  No- 
vember 4,  1785.  to  redeem  in  three  years,  and  act  of  March  1, 
1799.  See  Morigagu,  iv,  ch.  1 13.  Bill  to  redeem  in  equity,  vii, 
eb.  336,  a.  3.  15.  More  general  poners  in  Massachusetts,  iv,  ch. 
108,  a.  6.  33. 

ERASURE.  See  Bature,  iii,  ch.  84,  a.  4  ;  r,ch.  159,  Hatcbe'a 
easebal.    IV,  ch.  131. 

ERRONEOUS  PROCESS,  iii,  ch.  75,  a.  4.  An  executive 
officer  must  obey  it,  I.  Erroneous  judgment  is  the  fault  of  the 
court ;  not  the  ph.,  1.  Officer  may  justify,  though  the  judgment  be 
irregular  or  erroneous,  4.  Pit.  may  justify  under  ao  erroneous 
judgment,  and  it  is  valid  lilt  reversed,  S.  Other  cases,  7,  8,  JO; 
and  V.  ch.  146.  a.  5.  8. 

ERROR,  writ  of.  &c.  v,  cb.  137.  i.  I.  General  principles,  1. 
The  grounds  of  error  much  more  limited  in  our  practice  than  in 
the  English,  I.     Is  ex  debito  jtutitia  except  in  treason  or  felony,  1. 

V,  cb.  137,  a.  3.  Commission  and  statutes  fiic. ;  nature  of  the 
eommission,  1.  Statute,  October  30,  1784,  containing  our  broad 
ground  as  to  amendments.  2,  And  a  judgment  void  may  be  avoided 
by  plea ;  like  clause,  United  States  statute,  September  24,  1789,  3. 
Error  lies  only  for  material  errors  or  mistakes  in  the  doings  of  courts 
of  record,  4  \  and  one  is  barred  of  error,  if  he,  or  his  attorney, 
■gres  flot  to  bring  it,  4. 

V,  ch.  137,  a.  3.  Courts  of  record  ;  a  court  is  a  place  wUerein 
justice  is  judicially  administered,  1.  If  one  judge  ofa  cause,  having 
BO  jurisdiction,  its  judgmeot  is  void,  1 .  Of  record,  is  one  in  whicE 
ha  proceedings  are  enrolled.    Judges  declare  the  Uw ;  the  jur^j 
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die  probability,  1.  When  such  court  proceeds  according  to  the 
course  of  the  common  law,  error  lies,  1.  But  not  if  siimAarily,  at 
does  not  so  proceed,  but  certiorari,  1.  9aid  one  is  of  record,  that 
cId  fine,  t.  Error  lies  in  this  state  only  to  our  Supreme  Judicial 
Court.  What  is  fatal  in  arrest  of  judgment  is  so  on  a  writ  of  error, 
T,  ch.  137,  a.  4.  Tliis  writ,  where  it  lies  not.  Only  for  some  raa- 
tetial  mistake  assigned,  1.  None  (ill  judgment  given,  1.  None  to 
suffer  parties  to  amend  their  pleadingn,  1.  Kone  for  oae  in  whoss 
favour  it  is.  2.  Except  in  the  court's  act ;  not  on  fish  acts,  3.  Not 
of  has[ard  causes,  3.  Nor  on  the  militia  acts,  4,  5,  6.,  II.  Nor 
in  8  case  stated,  7.  Not  for  refusing  a  continuance,  7.  Or  a  new 
trial,  8.  N'^r  when  there  is  an  appeal,  9.  Nor  after  twenty  years, 
10.  Not  for  computing  too  little  interest  on  a  ndte,  12.  Note  filed 
00  part  of  the  record,  id. :  so.  13.  Nor  because  the  items  of  & 
bill  of  costs  do  not  appear,  14.  Not  for  any  thing  pleadable  in 
ibatement,  15.  Meaning,  15.  Not  on  the  highway  acts,  16.  Not 
OQ  a  peremptory  mandaatvs,  19.  Nor  oo  a  justice's  order,  19. 
Nor  for  refusing  a  proliibition,  19.  Nor  on  a  decision  on  a  motion 
for  summary  relief,  19.  Not  for  the  pit.  in  a  real  action  against  ao 
executor,  20. 

V,  cb.  137,  a.  5.  Where  error  does  lie  ;  lies  for  error  in  the  founda- 
tioD,  proceedingSijudgment,  or  execution  of  bis  suit,  1.  Soon  a  bill 
of  exception,  1.  So  on  a  judgment  on  an  indictment,  1.  On  mat- 
ter of  law  OQ  the  face  of  the  proceedings,  I.  Error  in  fact  cof 
reeled  by  attaint  or  new  trial,  1.  Pit.  may  assign  as  many  errorf 
in  law  as  appear  on  the  record,  1.  Lies  on  a  decretal  award  mi  i 
judgment  of  costs  or  nonsuit,  1.  Lies  on  the  referee  act,  2.  (No 
costs  for  error  in  law) ;  what  is  error  on  it,  2  :  so,  3.  Costs  OB 
error  in  law,  5.  Lies  on  said  referee  act ;  cases,  1  to  7.  Lies  on 
the  mill  act,  8.  Decision  altered  ;  lies  not  on  this  mil]  act  aa  to 
Sowing,  S.  Lies  on  the  confession  statute,  8.  Lies  if  a  considera- 
tion be  not  laid  within  the  Jurisdiction  of  an  inferior  court,  9.  Liei 
OD  the  pauper  acts,  10,  13.  By  a  minor,  11.  So  on  a  judgment 
the  first  term  against  a  deft,  out  of  the  State,  13.  Lies  for  one 
who  agreed  not  to  appeal,  14.  So  on  the  trustee  act,  16.  For 
the  pll.  to  reverse  bis  owo  judgment,  17.  For  the  issue  in  tail  to 
reverse  a  recovery  by  tenant  in  tail,  18.  So  he  in  remainder  or 
reversion,  19.  But  not  after  twenty  years;  do  notice  or  citatioo 
maieriat,  20.  t 

V,  ch.  137,  a.  6.  Errors  against  the  record  or  not.  None  di- 
rectly against  it;  cases,  1.  But  may  be  consistent  with  it ;  cases, 
1.  What  is  against  the  record  ;  cases,  3.  Matter  of  substance 
not  amendable ;  form  is,  4.  Not  destrictionem  to  datructionem, 
in  wiste,  4.  ^t  appeari  by  the  record  in  escnpe,  is  form,  5.  Er- 
ror in  form  amendable  in  the  conn  below,  even  pending  error  above, 
f.     Ad  damnum  amended  pending  error,  7.     Like  case,  8.     AAer 
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rerdict  thmgs  prmd  facte  presumed  to  berii^t,  9.    Fonn  a 
after  error  &u:.  10      See  ^ment/menu  vi,  ch.  184  &c. 

V,  ch.  137,  a.  7.  Assigning  errors  in  fact ;  several  cases  of  er- 
rors in  fact  assigned  j  but  one  error  onlj  ;  not  both  in  law  and  fact, 
1,  4,  5.  In  fact,  as  that  deft,  died  before  verdict,  2.  Like  case, 
3.  In  nuUo  &c.  confesses  a  fact  well  assigned,  6.  Not  allowed  as 
it  might  have  been  pleaded  in  abatement,  7.  Writ  of  error  a  tw 
persedeai  or  not,  8.  How  deft,  can  try  tbe  fact,  9.  In  ntdlo  Sec. 
admiu  tbe  record  to  be  perfect,  10  ;  but  binding  on  the  coart,  10. 

V,  ch.  137,  a.  8.  Wbo  may  have  a  writ  of  error,  or  not,  as  ad- 
tniniatrator,  1.  Not  administrator,  f.  Bonu  non  tic.  2.  No  ons 
oot  party  or  privie^  to  tbe  record,  or  not  injured  by  it,  3.  So  not 
against  any  such  one  ;  no  stranger,  4.  Vouchee  may,  6.  So  the 
tenant,  6.  So  one  in  reversion.  7.  So  tenant  in  law,  8.  So  tenant 
of  the  land,  9.  Not  if  lie  disclaim,  9,  So  heir  or  executor  has  it, 
10.  Keir  as  to  the  land  executor  as  lo  tbe  damages,  10.  So  a 
.  party  lo  the  judgment,  11.  Summons  and  severence  in  error,  12. 
Principal  and  hail,  13.  Principal  and  trustee,  14.  Feme  covert,  15. 
Two  or  more,  how  may  hare  it.  16.  Judgements  in  partition,  17. 
Surviving  promisee  rannot  join  with  the  administrator  of  be  18. 
All  condemned  join,  19  20.     Death  of  a  party  suggested  Jw. 

V,  ch.  137,  a.  9.  Proceedings  in  error.  May  be  sued  of  course 
and  errors  assigned  so  as  to  have  a  trial  the  first  term  :  proceedings 
in  several  cases,  I  to  6.     How  a  mpe-tedeat,  5  ;  cases,  3  to  10. 

V,  ch.  137,  a.  10.   Diminution;  cases,  I,  3  ;  r,  cb.  138,  a.  6,  6. 

V,  ch.  137,  a.  II.     Assignment  of  errors,  1  to  6. 

V,  ch,  137,  a.  13.  Release  of  errors,  how  pleaded  be. ;  cases, 
1  to  6;  and  constructive  releases,  6.  A  treaty  is  made  pending 
error,  a.  13.  34;  v,  ch.  138,  a.  7.  8. 

V,  ch.  137,  a.  13.  Judgment  in  error  can  be  but  where  there 
was  judgment  below ;  cases,  1  to  34.  Where  final,  vii,  ch.  234,  a. 
10.2. 

V,  cb.  137,  a.  14.  The  effect  of  allomng  a  writ  of  error  aa  i 
luperitdeat  &c.  1  to  £. 

V,  ch.  137,  a.  15.     Late  cases  in  New  York,  1  to  23. 

V,  ch.  137,  a.  16.     L,ate  casea  in  Connecticut,  1  to  9. 

n,  ch.  39,  a.  5.  Present:,  jnds^e  o  Tarbell.  7.  The  court  wiH 
not  examine  errors  in  fact,  not  assigned  in  a  probate  appeal. 

V,  ch.  146.  What  makes  the  wrJl  a  nullity,  may  be  assi^ed  for 
errur,  not  what  makes  it  abatenble. 

yil,  cb.  224,  a.  8.  17.  Difierence  between  error  and  appeal  as 
lo  the  matter  removed. 

VII,  ch.  324,  a.  10.  Superior  Cnnrt  of  the  Unitpd  States 
may  direct  a  writ  of  error  to  any  State  court,  in  which  the  record 
and  jitdgmenl  is  to  be  found. 

VII,  ch.  187,  a.  7.  15.  What  is  error  or  not ;  cases;  ri,  ch.  187, 
a.  7;  and  a.  17. 
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Form  of  a  jadgment  in  error  rerenuig  tfae  judgmeot  of  a  StM% 
•ourt,  y,  ch.  138,  a.  6.  7.   Error  on  a  caveat,  ▼!,  ch.  223,  a.  15.  2. 

ERRONEOUS  JUDGMENT  not  Toid,  vi,  ch.  187,  a.  7.  24. 
He  Cutioch  V.  State  of  Marylaod,  t,  cb.  143,  a.  3.  3. 

ESCAPES,  ii,  ch,  65,  a.  1.  As  to  escapes,  false  return,  and 
reacues;  general  principles,  1.  No  escape  if  do  arrest,  1.  Not 
kcal,  1.  VolunUry  or  negligent,  1.  What  is  a  legal  arrest.  SeB 
jtrrett.  Voluntary  ODe  may  be  by  carelessness,  2.  Custody  of 
the  officer,  and  of  the  gaol,  3,  On  mesne  process  the  officer  may 
let  the  prisoner  go  ;  enongb  he  hare  him  at  the  return,  4.  Secus, 
CD  execution,  4.  Is  ao  escape  when  the  prisoner  is  at  large  ;  what 
is  an  escape,  4.  Raf  eocroft  v.  Eyles  ;  nine  points  decided  ;  as  1, 
PlL  may  get  judgment  after  he  knows  the  debtor  has  escaped  :  2. 
Id  case  the  jury  may  assess  damages  at  discretion  ;  3.  Gaoler  com- 
mits a  tort  when  he  permits  s  voluntary  escape  ;  4.  Cannot  retake 
after  a  voluntary  escape  :  &.  But  may  take  by  an  escape  warrant : 
6.  May  sue  the  debtor  or  the  officer  :  7.  Debtor  not  the  pit's,  pri- 
soner :  8.  Though  the  pit.  might  get  judgment  he  could  not  chai^ 
him  in  execution :  9.  Nothing  purges  a  voluntary  escape  in  tbe 
gaoler  ;  nor  can  the  prisoner  be  retaken  ;  teciij,  if  he  wrongfully 
ncape ;  new  sheriffhable  for  escapes,  be.  &.  In  an  action  for,  the  pit. 
must  prove  bis  original  cause  of  action,  6  ;  that  is,  against  the  offi- 
cer. Gaoler  liable,  though  a  mnb  forcibly  demolish  the  gaol  Sic.  7. 
Not  if  burnt  or  broken  by  a  public  enemy,  7.  Lies  not  for  mere 
Bon-«ppeanince,  8. 

II,  cb.  65,  a.  3.     ^rreit$  &«,  I  to  9.     See  jJrralM. 

I],  ch.  65,  a.  3.  Breaking  doors  in  arrests,  1,  3.  See  Docrt 
mnd  ^rrerii. 

II,  cb.  65,  a.  4.  Exemptions  from  arrests,  1  to  12  ;  cases,  and 
tbe  grounds  of  them.     See  Arreiti  be. 

II.  ch.  €5.  a.  9.  An  escape  ;  cases,  1  to  37.  Tbe  precedent, 
not  tbe  after  assent  of  the  pit.  excuses  the  escape,  1.  If  the  old 
Aeriff  do  not  duly  deliver  the  prisoner  over  to  the  new,  it  is  tbe  old 
rtieriff's  escape,  though  the  prisoner  remain  in  gaol,  4.  Counties 
ID  Massachusetts  liable  for  escapes  from  defective  gaols.  Massachu- 
setts act,  Febrirary  31,  I7S5.  To  indemnify  the  shHIT,  who  may 
levy  on  any  inhabitant  Sec.  5.  By  this  act  he  is  excused  if  he  re- 
cover tbe  prisoner  in  three  calendar  months.  To  appoint  a  prisoner 
turnkey  is  generally  a  voluntary  escape,  6.  Officer  is  not  liable  for, 
tf  ihe  process  be  void;  but  is  if  only  irregular  or  erroneous,  7. 
Party  escapes  in  one  county  into  another,  case  lies  in  either,  11. 
Judgment  in  the  original  action  is  conclusive  as  to  the  debtor,  14. 
Principal  is  surrendered,  tbe  sherifT  lets  him  go  at  targe  in  the 
tfaif^  days,  this  is  an  escape,  15.  A  bond  prisoner  is  in  the  night 
vt^ttntarily  out  of  tbe  prison,  and  in  (be  yard  appurtenant  to  it,  ^ii 
is  an  escape,  16.  Judgment  for  the  penally,  l6.  Sessions,  their 
power  to  extend  prison  bounds,  17.    Agreement  to  indemnily  u 
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officer  for  a  ToluDtary  escape,  is  void,  18.  A  eoraoer,  arrests  oar 
execuuon,B  deputy-tberiff,  and  leaves  him  at  the  gaol.no  one  there 
to  keep  him,  this  is  an  escape,  19.  In  case,  reasonable  damages ;  in 
deot,  the  whole  sum,  20.  Prisoner's  bond  at  common  law,  is  good, 
31.     Oiher  cases  of  escape,  32  to  37. 

IL  cb.  65,  a.  6.  What  excuses  an  officer  in  escape  ;  fresh  suit 
and  retaking  in  negligent  est  apes,  hefore  action  sued,  1.  So  a  vol- 
untary  return  after  an  involuntary  escape ;  or  a  voluntary  ooe  by  the 
pit's,  consent,  2.  So  if  let  to  bail  by  the  court's  order,  3.  IT  on 
officer  seize  goods  on  execution,  and  they  are  rescued,  he  is  still 
liable  ;  for,  by  the  seizure,  the  debtor  is  discharged,  7.  Voluntarjr 
return  before  action  brought,  must  be  pleaded  ;  Bonafous  «.  Walker, 
14.  Reasonable  indulgence  excuses  the  officer  and  no  escape,  8. 
What  is  an  escape  when  the  prisoner  may  be  retaken,  10.  Fmnls 
decided  It.  New  York,  11. 

11.  cb.  65,  a.  7.     Rescues.    See  Racvet,  I  to  14. 

11,  cb.  66,  a.  8.  What  does  aot  excuse  tbe  officer ;  cases,  1 
to  5. 

11.  ch.  €5,  a.  9.  False  return,  1  to  11;  cases.  See  Faltt 
Return. 

11,  ch.  65,  a.  10.  Damages  in  this  acti<»i  as  to  escapes ;  cases, 
1  lo  10.  On  mesoe  process,  reasonable  damages;  in  debt  on  exe- 
cution, the  whole  sura  ;  in  case  on,  reasonable  dansages,  1.  Debt 
lies  on  oegligent  as  well  as  voluntary  escape,  1.  But  if  part  be 
paid  by  lands  extended,  the  rest  is  uncertain,  and  case  only  lies,  1. 
The  sheriff  before  be  is  sued  may  sue  tbe  party  esca[Hng,  3,3.  The 
pit.  may  recover  part  of  the  sheriff  and  part  of  the  debtor  escaptng, 

4.  If  an  outlaw  on  mesne  process  escape,  case  only  lies,  6.  Id 
debt,  tbe  whole  debt  is  given,  T.  In  case,  the  jury  may  give  even 
nominal  damages,  8,  9,  10. 

U,  cb.  65.  a.  II.  Other  cases  in  Massachusetts;  Derby  v. 
Blake,  escape  by  removal,  3.  Prichard  v.  Hunnewell,  sheriff;  stat- 
ed the  deputy  suSered  the  escape,  4.     Albee's  case,  $1  damages, 

5.  No  escape  if  the  pit.  discharge  the  debtor,  6.  Emerson  «. 
Balch  d  a\.     Points  decided,  7. 

11,  cb.  65,  a.  13.  Pleadings  and  evidence ;  declaration  must  be 
on  the  facts  of  the  case,  1.  If  aa  to  mesne  process,  or  a  foreign 
judgment,  the  original  ground  of  action  must  be  stated,  1.  If  on  a 
judgment  of  record,  must  be  stated,  1.  So  a  legal  arrest  must  be 
stated  and  shewn,  1.  General  issue,  is  not  guilty,  1.  Officer  is 
betd  when  the  judgment,  though  errooeous  8cc.  will  protect  him,  2. 
Generally  best  to  declare  for  a  voluntary  escape,  3.  Officer  is  not 
liable,  if  the  prisoner  go  out  of  prison  by  tbe  pit's,  assent,  even  by 
parol,  4.  Remedy  yet  remains  at  common  law ;  and  one  may  have 
debt  for  the  whole  sum,  or  case  for  what  a  jury  may  give,  5.  Com* 
miiment  is  but  inducement ;  bow  an  administrator  must  sue,  6.  No 
action  lies  for  an  immaterial  false  return,  7.     What  is  a  gufficieat 
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(sturn  te  ground  an  actioii  against  bail,  8.  Where  b^  a  false  retura 
the  officer-  becomes  as  bail,  9.  PJo  defence  tatdng  bail  after  tbe 
term,  10. 

II,  ch.  65,  •■  13.  If  an  officer  omit  an  opportunity  to  levy  an 
execution  be  ia  liable,  12.  A  bad  return,  when  not  amendable,  13. 
II,  ch.  69,  B,  13.  Several  cases  ;  the  sheriff's  imprisonmeni  re- 
leases bis  prisoners,  1.  Action  against,  transitory,  for  not  returning 
a  writ  be.  2.  Debtor  bas  a  reasonable  time  to  produce  estate  od 
executioD,  3,  Deputy -sheriff's  powr  in  Connecticut,  4.  If  an 
execotion  debtor  refuse  to  show  property,  his  body  may  be  taken, 
5  If  the  sheriff  in  New  York  seize  and  sell  goods,  be  is  lioble, 
though  he  receive  no  pay  for  ibem,  6.  And  aaiumpsit  lies  against 
lum  for  the  amount,  6.  Sheriff  is  concluded  by  the  amount  of  debt 
he  states  io  the  prison  bond,  7.  What  is  an  escape  where  a  prison 
bond  is  taken  to  Ibe  usual  form,  8.  A  prison  bond  in  New  York,  is 
isngnable  when  taken  in  a  civil  process  only,  8.  Pit.  ibereon, 
primtfaeie,  is  entitled  to  recover  tbe  original  debt,  8.  In  all  events 
bis  real  loss,  8.  Of  the  deputy's  bond  to  the  sheriff,  9.  Construc- 
tioo,  9.  Holds  the  deputy  as  to  all  accidents,  9.  Case  of  deputy's 
taking  insufficient  bail,  9.  In  an  indenture  assigning  prisoners  from 
the  old  to  tbe  new  sheriff,  what  a  description  of  them  sufficiently 
'  certain,  10.  Parol  evidence  admissible  to  prove  the  contents  of  a 
writ  against  the  officer  who  withholds  it,  11.  Where  no  escape  for 
die  officer  on  hahau  torput,  to  take  a  prisoner  out  of  his  county, 
12.  An  officer  releases  a  prisoner  on  execution  on  A's  promise  to 
return  him  on  a  day  named,  or  to  pay  the  debt,  this  promise  is  void, 
and  here  is  an  escape,  13. 

V,  ch.  144,  a.  14.  Bonds  to  officers;  a  few  esses  of  escapes, 
1  to  S2. 

V,  ch.  144,  a.  16.  Debt  for  escape  against  a  late  sheriff;  dec- 
laration, not  within  the  act  of  limitation,  I.  Word  valvntary  super- 
flous,  2.  Proper  in  tbe  replication,  2.  Deft,  must  plead  taking  on 
fresb  pursuit,  3.  By  1  R.  II.  c-  12,  debt  lies,  3.  Lies  against  a 
^oler  for  an  escape,  though  without  his  fault,  4.  No  plea  but  the 
act  af  God  or  public  enemy,  4.  On  a  negligent  escape  officer  may 
retake,  and  if  before  sued  is  excused,  6.  But  c&nnot  retake  if 
Toluntary,  €.  In  both  cases  the  prisoner  remains  liable  to  the  pit.  4. 
But  DOI  if  tbe  prisoner  goes  out  by  the  pit's,  consent,  6.  What  is 
an  escape  on  mesne  process  or  execution,  7.  How  an  officer  may 
arrest,  though  punishable  for  it,  7.  Escape  on  mesne  process  &c. 
officer,  how  liable,  8. 

VII,  cb.  204,  B.  9.  Escape ;  as  an  ofience  against  public  justice 
at  common  law,  bow  proceeded  against  and  punished,  1  to  8. 
Cases  as  to  prisoner  escaping  by  breaking  gaol  or  otherwise  ;  also 
as  to  the  officer  who  can  command  tbe  pnt»t  comitatut,  and  as  to  an 
individual  who  cannot ;  general  principles,  2.  How  escape  is  charg- 
ed &C*  3.  How  cao  one  be  arrested  on  Sunday,  or  not,  4,  6.  How 
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the  .prisoner  mty  be  indicted,  6.  What  ii  a  voluntary  eseape  oc 
not,  7.     Neg)ig«Bl  escape,  if  a  justice  illegally  bail  a  prlsoaer,  8. 

VII,  ch.  204,  a.  10.  .1  to  18.  Rescues.  See  Retcuei.  Om 
obtains  a  legal  discbarge  by  fraud,  not  an  escape,  ii,  ch.  39,  «.  6.  7  ; 
ii,  rb.  39,  a.  8.  6. 

ESCHEAT,  la  the  British  Colouies  was  to  the  Colonies,  iii, 
ch.  76,  a.  7.  24. 

IV,  rb.  136,  a.  1.  Whereby  esUtet  escheat  to  the  Common* 
wealth  for  want  of  heirs,  6,  7. 

V,  ch.  136,  a.  4.  Proceeds  of  one  paid  into  the  Stale  treasury* 
8.     Case  of  in  New  York,  iv,  ch.  104,  a.  4.  13. 

ESCROW.  See  Ddicery,  ir,  ch.  109,  a.  3  ;  eaaes.  What  is 
an  escrow;  may  be  proved  when  delivered  to  a  stranger,  iii,  ch.  91, 
a.  4.  13;  iii,  ch.  91,  a.  5.  ?fon  tit  facivvn  delivered  as  an  escrow, 
3,  11,  14.  ni,  ch.  91,  a.  4.  if  a  bond  be  lielivered  to  the  obligee 
himself,  it  js  absolute,  and  cannot  be  f^ored  to  be  as  escrow  or 
condiliona) ;  but  if  to  a  stranger  deft,  may  plead  any  parol  matter, 
as  delivered  as  an  escrow,  or  on  condition,  and  then  not  valid  till 
delivered  to  the  nbligee  himself. 

If  the  deed  be  committed  to  s  third  person  as  the  grantor's  deed, 
it  is  no  escrow,  iv,  ch.  109,  a.  3.  6 ;  iv,  ch.  104,  a.  3 ;  iii,  ch.  90, 
a.  la  17. 

IV,  ch,  131,  a.  3.     Escrow,  how  pleaded,  6.  . 

V,  ch.  159.  Plea,  delivered  as  an  escrow,  s.  1  to  12.  When  it  is 
one  or  not ;  when  it  takes  effect,  and  how  pleaded  Sk. 

VI,  ch.  185,  a.  4.  8.     Escrow,  pleadings  as  lo,  and  issue  Sic. 
ESPLEES.     See  Dedaratiom  in  Ejectment ;  and  io  land  ac- 

tkma,  V,  ch.  178,  a.  14,  a.  IS.  Nead  not  be  proved  io  a  writ  of 
right,  vii,  cb.  238,  a.  3.  6. 

ESTATES,  iv,  ch.  135,  a.  I.  General  prindpla.  Property 
modified  and  held  in  different  ways  ;  whence  come  di^rent  kinds 
of  estates.  Principles  on  which  our  several  kinds  of  estates  have 
been  formed,  1.  Their  quantity  and  quality  &£.  traced  lo  England 
and  ancient  Germany,  1.  How  of  feudal  principles  there,  we  see  the 
effects  here,  1.  How  livery  of  seizin  arose,  why  the  freehold  waa 
so  important,  1.  And  any  lesser  esute  of  little  consequence,  I. 
We  DOW  use  seinn  and  possession  in  the  feudal  sense,  1.  Free- 
holds for  life  become  inheritances  in  time ;  these  our  ancestors 
kdopted,  i-  -But  not  tbeir  condiiions,  I.  Statute  de  donii  adopted 
bere,  I.  Estate  and  interest,  how  c6llecdve  words,  3.  Estates  is 
fee  simple  acquired  in  several  ways,  3.  How  pleaded,  3.  Also 
particular  estates  bow  pleaded ;  bow  derived  out  of  the  fee,  3. 
And  estates  by  right  how  preferred,  4,  Duration  as  io  time  and 
immobility  estential  to  make  a  heritage,  £.  Or  fee  or  real  estate 
what,  either  is  a  chattel,  i.  (See  Chattel.)  Complete  ownership 
includes  the  right  of  the  land,  and  the  right  to  take  the  profits,  6. 
What  land  includes,  7.    What  tenrneni* ;  what  betBditamants,  8. 
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Wbat  corporeal,  what  incorporeal  hereditaimnts,  9.  Rigbt  of  pro- 
perty, and  a  rigbt  of  possession,  9.  When  feoda  or  fueds  we«e  at 
irill,  called  munera,  9.  Wbcp  for  life  btneJuM  ;  whea  hereditary 
feoda,  10.  And  in  England  and  here  fees  simple,  10.  None  caa 
create  an  estate  not  knonn  in  law,  1 1.  If  one  claim  an  estate  b^ 
^reement,  he  must  trace  his  title  by  deed,  12.  Secut,  if  by  act  of 
law  as  dower  &ic..  12.  For  the  law  does  not  give  him  the  deeds^ 
12.     Condition  performed,  the  effect,  13. 

IV,  ch.  125,  a.  2,  Titles  to  estates ;  ia  the  just  cause  of  possess- 
ing &»:.,  1.  Lowest  ground  of,  is  mere  naked  possession,  how  ic 
is,  1.  Is  prima  facie  evideoce  of  tide,  1.  Second  grade,  apparent 
right  of  possession  :  third,  the  actual  right  of  possession  :  fourth, 
the  mere  right  of  property  ;  explanatory  cases,  2,  3.  Notoriety  of 
actual  possession  is  necessary  to  complete  a  title,  4.  By  ths 
•wner  or  by  his  tenant  or  servant,  4.  AUodM  property,  what,  5. 
Very  nearly  our  tenure  in-fee  simple,  5.  No  technical  form  iiece» 
sary  to  coarey  tfae  testator's  meaning,  is  collected  fVom  the  whole 
will,  6. 

IV,  ch.  125,  a.  3.  Inheritances  in  fee,  1.  As  (be  umpla  to 
MM  aad  hia  heirs  and  assigns,  1.  Or  fee  tail,  1.  Once  fees 
condNional,  1.  To  ooe  and  the  legal  heirs  of  his  body,  1. 
Three  bare  or  qualified  fees,  1.  Poor  kinds  of  fre^lds  for 
life,  1.  Three  kinds  of  estates  fee,  1.  A  fee  what  anciently, 
what  now  in  the  United  States,  2.  The  fee,  how  sometiiiies  in 
abeyance  ;  how  die  word,  hart,  is  neeesniy  lo  make  a  fee ;  cates, 
3.  Exceptions ;  cases,  3.  Cases  in  wluch  k  fee  is  created  with-  . 
oDt  the  wiM-d,  htirt,  3.  A  condidon  the  grantee  in  fee  ^all  not 
alien,  is  voiA ;  ttau,  if  not  to  a  particular  person,  4.  Statute  of 
fCM  tmfptorta  nerer  adopted  here,  £.  hs  operation,  fr.  For  breech 
of  condition  ID  a  derise  by  one  devisee,  each  heir  may  reeorer  the 
part  of  the  estate ;  cases,  6.  An  after  clause  in  a  wiU  referring,  M 
by  the  words,  at  qforeutid,  to  a  former  clause,  construed  by  it ;  and 
several  points  decided,  7.  Where  a  priw  limttatioii  fails,  the  afcer 
one  takes  effect,  8.  India  stock  given,  bank  stock  passed,  9.  Where  ' 
devisee  has  an  election,  10.  See  Election, 

TV,  ch.  126,  a.  4^  Estates  by  descent.  See  Dacent. 

IV,  ch.  125,  a.  b.  Estates  by  purchase.  See  Purdian.  AmI 
estates  by  hraitatioa.    See  tMH^ation. 

IV,  cb.  125,  a.  6.  What  estates  wiU  descend.  See  Deuent.  E» 
fates  by  deiise.  And  iv,  ch.  125,  a.  7.  Several  cases  as  to  denses. 
See  Deriut. 

IV,  cb.  126.  Estates  on  descents  by  Massachnsetts  statutes.  See 


IV,  eh.  127.  Estates  by  devise.    See  Devue. 

IV,  ch.  129-  Estates  in  fee.    See  Fte  Eilatet, 

IV,  ch.  129.  Estates  in  tail.    See  TaU  Eitata. 

W,  ch.  ISO.  Estates  for  Kfe.    See  L^e  EitaU.     Also  Cnrttf^ 
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and  Dower,  and  Jointures  ;  also  life  estate  io  good,  remainder  tbere- 
on  iic, 

IV,  ch.  131.  Estates  by  aliens.    See  JllUnt. 

IV,  cli.  133.  Estates  by  entry  and  possessioD.  See  Entry  and 
Poiaettum. 

IV,  ch.  133.  Estates  for  years  at  will,  sufierance,  and  other  chat- 
tel interests.  See  Letua;  H'ttl,  Ettatet  at ;  Sufferance,  and 
Chattelt. 

IV,  ch.  134.  Estates  in  comraoD,  coparcenary,  and  joint  tenants- 
See  Tenant*  in  Common,  Parcener*,  and  Joint  Tenants. 

IV,  cb.  135.  Estates  in  reversion  and  remainder.  See  iteoernon* 
and  Remainders, 

IV.  cb.  136.  Estates  by  forfeiture.  See  Fotfeiture.  And  by- 
executions  levied  on  them.     See  Executions. 

Estates  how  conveyed.  See  Conveyances,  W,  ch.  108  8£c.  Seixin 
and  Disseizin  of,  fyc.,  see  those  heads,  and  iv,  ch.  104  &K.  Estates 
in  mortgage.  See  Mortgage,  and  iv.  ch.  1 12.  Estates  to  uses,  and 
in  trust.    See  Uses  and  Trusts,  iv,  ch.  114. 

V,  cb.  174,  a.  2.  Special  pleadings  of  estates  in  certain  cases. 
ESTOPPELS,  ill,  ch.  91,  a.  4.    If  one  acknowledge  himself 

satisfied  his  bond,  fay  deed,  he  is  estopped,  though  be  receive  nothing, 
18.  .  III.  cb.  101,  a.  4.  12,  13.  &[c. 

1,  ch.  9,  a.  5.  1.  A  Surety  joins  in  a  receipt,  be  is  not  estopped 
to  shew  be  received  none  of  the  money. 

IV,  cb.  121,  a.  2.  Where  the  lessee  is  estopped  or  not,  to  plead 
the  lessor  had  nothing  in  the  premises,  22 ;  cases. 

IV,  ch.  121,  a.  3.  Lessee  is  estopped  to  plead  nil  habuit  in  tene- 
mentis,  when  the  lease  is  by  indenture,  2  to  8.  Estoppel  on  record 
need  not  be  replied  to,  but  may  be  demurred  to,  3,  4.  Assignee 
may  take  advantage  of  it,  5.  If  land  be  called  meadow  in  a  lease, 
a  lessee  b  not  estopped  to  shew  it  is  arahle,  8. 

IV,  cb.  121,  a.  5.  One  is  estopped  by  his  deed,  3.  Covenant  by 
estoppel,  iv,  cb.  121,  a.  1.  12  to  14;  iv,  cb.  123,  a.  3.  5. 

V,  cb,  160,  a.  1.  Plea,  estoppels,  &c.  Doctrine  of  estoppel  ap- 
plies in  all  kind  of  actions,  I.  Is  not  favoured,  1.  As  its  tendency 
IS  to  prevent  the  investigation  of  truth,  1.  Is  where  one  is  pre- 
cluded by  his  own  act  to  sny  the  truth,  1.  The  party  estopping  the 
other,  says  he  ought  not  to  be  a'lowed  to  plead  so  and  so,  I.  Then 
slates  the  reasons,  I.  One  estopped  to  plead  coverture,  tender,  &c. 
after  imparlance ;  rules  and  cases  in  pleading  and  dewing  matter 
of  estoppel,  1.  This  mtilter  may  be  pleaded,  or  be  in  evidence,  or 
fiwnd  by  verdict,  1.  Must  be  relied  on,  1,  2.  Must  be  certain  to 
every  intent,  3.  No  one  is  estopped  to  allege  the  truth,  when  it 
appears  on  the  record,  4.  Nor  is  the  jury  estopped,  b  ;  except  the 
estoppel  bind  the  interest  or  title,  5.  Estoppels  are  by  record  ;  by 
writing ;  by  matter  in  pais,  6.  by  matter  of  record,  6.  By  this 
every  par^  is  estopped  as  by  the  probate  of  a  will,  but  be  oolJ 
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oonfess  and  avoid,  as  be  may  say  the  probate  is  for^,  or  got  bj- 
surprise  be.,  7.  So  by  deed  recorded,  that  nothing  passed,  7. 
Privies  and  parties  how  estopped  or  not.  8.  Afieots  not  strangers,  8. 
Privies  in  bl'>od  and  estate,  how  aSecled,  8, 9.  Where  it  is  a  dls- 
abiltiy,  strangers  take  advantage  of  if,  10.  LI.  One  binds  himself 
by  the  name  of  A,  he  is  estopped  to  say  it  is  B,  11.  Recital  Is 
none  except  of  a  material  fact  as  to  it,  12.  If  I  covenant  to  use  only 
B's  patent  machine,  I  am  not  estopped  to  say  he  is  not  the  iaventor, 
13.  Doings  of  bankrupt  commissioners  estopped,  14.  A  leases 
land,  and  then  acquires  it,  be  is  estopped  &c  ,  16.  How  even  an 
idiot's  act  of  record  estops  his  beira,  17.  A  deed  estops  only  while 
in  force,  16.  A  lease  for  a  year  is  none  after  the  year,  18.  Rea- 
sons, 18.  Estoppels  run  with  the  land,  19.  And  how,  19.  One 
may  admit  and  avoid  his  deed  by  plea,  though  estopped  to  deny  it, 
and  how,  30.  None  by  argument;  reasons,  21.  If  en  interest 
pass  by  indenture,  its  effect ;  may  he  not  to  estop,  22.  The  lessee 
is  not  estopped  to  shew  what  interest  the  lessor  had,  admitting  he 
had  some  ;  and  thai  some  passed,  22.  Public  trustees  not  estopped 
by  their  deed,  as  of  a  toll  gate,  23.  Whatever  consists  with  the 
deed  or  record  is  no  estoppel,  24.  As  many  are  estopped  by  the 
act  done  as  do  it,  35.  One  may  be  estopped  by  what  he  impliedly 
admits,  26.  Wbere  the  condition  of  a  bond  is  general,  the  obligor 
is  not  estopped  Sic.,  27.  Descriptions  of  lands  in  deeds  do  not 
estop,  28.  One  not  able  to  plead  may  be  estopped,  and  cases,  29, 
A  record  corom  non  judice  is  not  estoppel,  nor  is  there  any  in  equity, 
30.  Matter  is  no  estoppel,  if  not  material :  cases,  31.  Where  one 
is  estopped  by  his  bond  impliedly  admitting  the  fact ;  and  cases,  33. 
Manner  of  estoppel ;  cases,  34. 

V,  ch.  160,  a.  2.  Where  a  pajwr  purporting  to  he  a  defeas- 
ance  estops ;  cases,  I.  In  a  writ  of  entry  one  pleads  nul  diueizin, 
is  estopped  to  say  he  is  tenant  at  will,  2.  In  what  cases  towns  are 
estopped  to  deny  pauper  seitleniRnis,  3.  A  party  is  not  estopped 
by  a  judgment  on  a  report  of  referees,  as  to  a  matter  not  laid  before 
them,  though  all  demands  are  submitted.  3.  Where  the  Sute  is 
estopped  by  a  resolve  fixing  its  boundary.  4, 

I,  cb.  20,  a.  7.  21.  Though  the  acceptor  of  a  bill  iseslopped  to 
deny  the  hand  writing  of  (he  drawer,  be  is  not  that  of  the  Brst  en- 
first  endorser,  though  on  it  when  accepted. 

II,  ch.  55,  a.  3.  12.  When  the  lessee  may  shew  the  lessw's  title 
at  an  and.    See  Bills. 

IV,  ch.  119,  a.  3  Estoppels  to  covenants  ;  cases,  I  to  6.  As 
to  the  the  tenant's,  no  denying  his  landlord's  title  ;  indenture  only 
estops  the  party  to  say,  he  took  no  interest  under  it,  3.  Hence  if 
he  admits  he  look  an  interest  under  it,  he  may  shew  it  is  ended,  3. 
What  is  equal  to  nil  hnbuit  &c.,  3.  Other  estoppels  he,  6.  IV,  cb. 
ilO,  a.  2.  4.  One  is  estopped  by  his  grant. 

IV,  ch.  130,  s.  4.  Wife  estopped  by  her  deed  to  clwm  ber 
dower,  76, 
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V,  ch.  144, «.  14.  Party  estopped  by  the  date  of  »  bond,  SO. 

V,  cb.  151,  a.  9.  Several  cases  of  estoppel  as  to  rent.  Lessee 
not  estopped  by  a  deed  poll  to  say  the  lessor  bad  ootbibg  in  tbe 
land,  3.  Not  to  say  noa  demitii,  wben  tbe  rent  is  reserved  bjr 
parol,  3.  Wbere  it  must  be  pleaded  tbe  lessor  bad  notbJag  iic^  8. 
Other  cases,  9,  !0.     V,  ch.  172,  a.  4.  1'2. 

¥,cb.  1 77,  a.  8,  Estoppel,  form  of  pleading  it ;  court  keeps  a  strict 
Jiaod  OD  estoppels.  Where  ooe  arrested  by  a  wrong  name  is  oot 
estopped,  who  puts  io  bail  thus :  A.  B.  genileman,  wbo  was  arrested 
by  tbe  name  of  A.  B.,  clerk,  3.  To  |^esd  in  abatement,  3  Har- 
jog  an  interest  ia  a  part  of  tbe  lands  one  leases,  does  not  exclude 
•tfae  estoppel  as  to  tbe  residue,  4.  Where  one  is  estopped  by  the 
condition  of  bis  bond  to  plead  matter  out  of  it.  4.  Where  a  verdict 
found  on  a  fact  or  title  put  in  issue,  is  an  estoppel,  5.  How  one  is 
•stopped  or  not  in  a  conveyance,  6.  Whether  a  part  of  a  thing 
demised  or  not,  is  a  matter  of  evidence,  and  not  of  estoppel,  7. 
Pit.  replies,  the  deft.  Is  estopped  to  plead  his  plea,  he  may  demaad 
judgment,  8.  IV,  ch.  134,  a.  3.  31.  How  a  void  deed  may  estop, 
30.  VII.  cb.  325,  a.  9.  8.  Estoppel  by  warranty  to  tbe  purposes 
of  an  injunction.  Annuity,  none  to  dower,  ir,  ch.  130,  a.  S.  18. 
By  deed,  iv,  ch.  115,  a-  9-  7,  B,  9. 

ESTOVERS.  See  fVtute.  iii,  ch.  T8,  a.  4  he. ;  and  Botu,  iv, 
ch.  130,  a.  1.  Tenants  for  life  entitled  to  them. 

ESTRAYS,  iii,  ch.  76,  a.  7.  Valuable  animals  fotwd  wandering 
about,  14  inc.  Material  part  of  tbe  laws  as  to  them,  14.  He  who 
finds  one  must  feed  it ;  nor  cm  he  work  it,  14.  But  may  milk  t 
«ow  8£c. ;  tbe  owner  of  one  may  seize  it,  tendering  satisfaction,  14. 
The  finder  baa  a  lien  on  it  til!  paid  kecpbg  it,  14. 

ESTREPEMENT.  See  iii,  ch.  78,  a.  13.  2.  To  prevent  wtwt« ; 
ja  not  in  use  in  Massachusetts.    See  Tt^'unction. 

EVICTION.  See  Entri/  and  Eviction,  iv,  cb.  121>  a.  3.  8. 
V,  cb.  151,  a.  4 ;  V,  ch,  161.  May  be  pleaded  in  debt  for '  rent, 
V,  cb.  I(i0,  a.  1.  6;  or  in  evidence.  A  levy  is,  v,  cb.  136,  a. 
14.  31. 

EVIDENCE,  select  rules  and  cases  io,  iii,  cb.  60  to  100. 

Ill,  ch.  80,  a.  1.  General  maxims  in  evidence  explained  by  cases, 
1  to  80. 

Ill,  cb.  80,  a.  2.  The  grounds  of  evidence ;  public  records ; 
legal  entries  in  corporation  books;  writings,  not  records,  or  con- 
tracts; written  contracts  or  private  writings ;  parol  evidence;  our 
racords,  how  more  authentic  than  in  old  countries ;  divisions  and 
arrangement  of  the  matters  of  evidence,  I  to  10. 

Ill,  ch.  80,  a.  3.  General  principles,  in  a  few  cases.  A  cas* 
staled  in  the  first  trial  of  a  cause,  cannot  be  in  evidence  Jo  impeach 
a  witness  in  a  second  trial  of  it,  1.  If  A  he  defrauded  of  his  goods 
by  B  and  C,  to  prove  it,  he  may  prove  their  after  fraud  in  getting 
goods  of  others  by  frauds,  3.    Where  the  jury  may  infer  their 
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fnudidant  iBteii^oiw  n  to  A,  S-  Ai  to  pubCc  officers,  «iK>iigh  to 
prvre  tb«f  aeted  as  5uc^  wkboiit  proviog  tb«u  appgintaKDt,  3. 
CaotTMts  mutt  be  proved  as  laki,  4  ;  caaes. 

ill,  cb.  60,  a.  4.    Suncliy  ciimiuBl  cases,  I  to  14. 

Ill,  ch.  81.  Boaka  ((ffire  aoris.    See  Booki. 

Ill,  eh.  83.  Certificates  and  copies.   See  CertifieaUa  and  Copiia. 

Ill,  ch.  6&  Coafeasioiit  Bod  admisaioDS.    Se«    Cor^euiortt  and 


III,  idi.  84-  Charactsr  to  bsue  £ec.    See  Ckarttter. 

Ill,  ch.  85.  Danages,  proper  evidence  to  increase,  or  to  miiigat* 
Aea.    See  Damagei. 

Di,  cfa.  86.   Deeds  ud  sealed  iosiruisentS'    See  Dttda  fiie. 

lU.  ch.  67.  DeposiltiNia  and  affidavits.     See  Dtpotitiont  aad 
Jjfidavita. 

Ill,  ch.  88.   Hand  writing.    See  Hand  fVriting. 

Ill,  ch.  89.   Hearsay  and  reputation.    See  Heartay  and  Repu- 
tgtiom. 

Ul.  ch.  90,  a.  1.  Interest  in  witnesses  of  various  descripdofU,  1. 
Geooral  (mnciples ;  every  ooe  is  a  witness,  if  not  interested  in  the 
event  of  tbe  suit ;  of  sufficient  understanding ;  not  an  atheist ;  if 
not  convicted  of  crimen  faUi;  or  if  not  husband  or  wife  to  a  par^ 
IB  ibe  euil,  1.  Material  if  the  witness  offered,  be  so  interested  or 
■Dt,  3.  lotereit  in  geueral ;  interest  of  agents,  attomies,  oonsigaees, 
bail,  corporators,  factors,  heirs,  informers,  tenaitis  in  common, 
Irustees,  tie.  See  below.  Exemptions  from  necessity  be.  in  regard 
to  this  rule  of  interest,  3.  The  least  direct  interest  be.  excludes,  3. 
True  question  j^  on  the  coir  dire,  "  Do  you  expect  to  gain  or  lose 
bf  the  event  of  the  cause,"  itc.,  3.  The  question  involves  loss  and 
gain,  aJso  as  to  future  actions,  3.  A  factor  is  a  go-between  and  a 
Vitness,  4.  A  mere  uustee  is  a  witness,  6.  One  who  thinks  be  is 
Htereated,  though  not,  is  not  a  witness,  7.  Some  exceptions ;  A, 
B,  and  C,  execute  ■  bond,  A  is  sued,  B  and  C  are  witnesses;  in 
•Jl  ereots,  tbey  mu^  pay  their  parts,  8.  Tenant  in  possession  not 
a  witness,  9.  But  see  10.  Samuel  Wilson's  case;  heir  apparent  ' 
is  one,  to  prove  a  title  be.,  but  not  a  remainder-man,  11,  Two 
creditoca  levy  their  executions  severally  on  A's  estate ;  are  wiu 
newes  to  prove  each  others  titles,  13.  Not  so  as  to  commoners  or 
«D(t«rw liters,  13.  A  Is  indicted  for  building  out  his  wharf  be,  B  is 
BOt  a  witness  ibr  A,  if  B  have  his  wharf  in  the  liiie  situation,  13. 
StaUf  if  at  a  diHance,  1 3.  One  tenant  in  common,  not  for  Another ; 
reasons,  14.  Nor  two  claiming  like  interest,  15.  Nor  is  one  whose 
te«ifflony  nay  subject  him  to,  or  exempt  bim  from  an  action,  16, 
17.  Emmersoo  e.  Andrews.  But  A  and  B  bribe  in  an  election, 
•re  witnesses  for  each  other,  17.  Bail  not  ka  the  principal,  17, 
Mariners  in  the  same  ship  witness  for  eacb  other,  16.  As  'iheir 
contracts  .are  several,  16.  If  the  pit.  be  accountable  in  all  events 
fiir  tbe  tbipc  to  A,  he  is  a  witness ;  cases,  19.    So  if  his  interest 
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has  ceased,  20.  As  where  become  not  suable  hy  the  act  of  limitatiot?, 
30.  So  if  bis  interest  is  no  ground  of  action,  31.  A's  receipt  for 
mooies  not  evidence,  if  he  can  be  bad  fof  a  witness ;  cases,  32. 
One  sells  his  interest,  is  the  buyer's  witness,  23.  Deed  taiiea  after 
an  action  sued,  is  oot  evidence,  34 ;  though  provided  for  before,  34. 
Evidence  of  advancement,  not  if  any  money  paid,  35.  Every  pri- 
vate sea)  used  must  be  proved  ;  cases,  36.  How  seals  are  proved, 
26,  A  witness  to  a  fact  cannot  disqualify  himself;  cases,  37.  Two 
are  witnesses,  when  neitber  has  an  interest  in  the  other's  action,  38. 
An  interest  removed  by  a  release  or  lender,  is  none,  29.  Enough 
a  witness  is  not  interested  at  the  time  of  testifying,  29.  Consignee 
sells  goods  as  the  consignor's,  is  bis  witness  in  a  suit  against  the 
buyer,  30.  Warrantee  releases  his  warrantor,  he  is  a  witness  for 
him,  31.  One  clearly  accouolehle  to  ooe  or  the  other  party  is  a 
witness ;  cases,  33. 

Ill,  ch.  90,  a.  3.  Agents.    See  AgatU. 

Ill,  ch.  90,  a.  3.  Atlornies,  counsellors,  and  solicitors.  See  JU- 
tomiet  iic. 

Ill,  ch.  90,  a.  4.  Corporators  at  common  law,  the  least  direct 
interest  disqualified  them  as  witnesses,  1.  A  town  inhabitant  not 
one,  if  th^  town  engage  to  pay  the  costs,  3.  Nor  if  it  has  part  of 
the  penally,  3.  MassachuselU  act  of  February  13,  1793,  making 
town  or  religious  society  members  witnesses,  3.  Extends  itot  to 
individual  claims  of  interent  as  to  sea-weed  &»:.,  3.  Corporator 
witness  is,  if  only  a  nominal  party,  4.  As  m  a  charity  case,  4. 
So  if  they  have  no  private  interest,  5.  Trustees  of  a  corporatioa 
not,  if  liable  to  costs  in  ibe  first  instance,  though  to  be  reimbursed, 
5.  Corporators  not  for  the  corporation,  if  rent  be  reserved  to  it, 
but  always  witnesses  against  it,  6.  Not  those  interested  in  one  en- 
tire custom  for  each  other,  7.  A  very  minute  interest  in  corpora- 
tors does  not  exclude  them,  as  where  the  State  sues  Sic.,  8.  So 
of  charitable  corporations,  8,  9.  So  of  a  society  to  which  property 
is  given  to  support  a  school,  10.  Bond  to  a  parish  to  indemnity  as 
to  a  bastard  child,  an  inhabitant  and  payer  not  a  fit  witness  to  it, 
Dor  can  bis  band  writing  be  proved,  11.  One  rateable  and  not 
rated,  bow  a  witness,  12.  President  of  a  corporation  a  witness  to 
prove  a  vessel  destroyed  at  &c. ;  indictment,  13.  A  corporate 
acted  under  a  bare  authority,  he  is  a  witness  to  prove  the  usage 
under  which  appointed,  14.  One  rateable  to  the  poor,  a  witness 
where  his  town  is  interested,  15.  Captors  witnesses,  vii,  ch.  234, 
a.  9.  20. 

Ill,  ch.  90,  8.  5.  A  factor's  interest.  See  Agent,  1.  Factor  is 
usually  accountable  to  pit.  or  deft. ;  so  then  a  witness  whenever  he 
■o  views  himself;  cases,  3.  So  the  pit.  delivered  three  bonds  to  a 
factor  to  sell,  they  were  stolen  from  him,  and  sold  to  the  deit ;  fac- 
tor a  witness  to  prove  they  were  the  pit's  ;  the  factor  claiming  no 
property  himself,  3.     Secut,  as  to  an  agent  del  credere,  3.     is  the 
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mm  endenes  l^inst  &  (actor  as  against  tfae  principal,  4.  A  broker 
haviog  all  tbe  price  of  indigo  he  sold,  except  2«.  &d.  a  pound,  a 
witness;  cases,  6.  Qu<sre;  a  factor  &c.,  though  he  exceed  his 
authority,  is  a  witness  id  a  suit  between  Vendor  v.  Vendee,  6. 

m,  ch.  90,  a.  6>  Iniereat  of  guardians,  executors,  adminislra- 
Ktts,  and  heirs ;  are  witnesses,  if  merely  trustees,  1.  Not  if  tbey 
bare  any  interest  of  their  owo  in  tbe  event  of  the  suit,  I.  How 
made  so  by  statutes,  1.  Are  such  afler  removed,  2.  No  one  is 
liable  to  costs,  though  to  be  paid,  3.  Given  as  to  guardian  and 
next  friend,  id  our  practice,  3-  Witnesses  when  no  interest  but 
thai  strictly  formal ;  no  personal  benefit  or  loss  by  the  event  of  tbe 
suit,  4.  If  liable  to  costs,  tbe  coun  allows  a  substitute  as  to  then), 
5.  Guardian  released  is  one,  6.  Ph.  declares  on  a  lease,  enougb 
to  prove  one  by  guardian,  6.  Administrators'  and  executors'  oaths 
allowed,  of  tbe  sales,  7.  Presumed  after  twenty  years  so  notice. 
Gray  v.  Gardner,  7.  Heir  not  a  witness  for  the  estate,  but  is  against 
it,  8.  But  of  the  warrantor  is,  if  released  for  tbe  warranty,  9. 
Heir's  expected  interest  does  not  exclude  him,  living  bis  ancestor, 
to.  A,  B,  and  C,  attest  a  will,  A  liable  to  costs,  not  a  witness  to 
prove  its  execution,  but  B  and  C  are,  1 1 .  Executor  or  other,  a 
bare  trustee,  is  ooe  ;  no  objection  one  may  be  liablu  de  aon  tort,  12. 
Qiuere,  why  not,  13. 

Ill,  ch.  90,  a.  7.  Interest  of  husband  and  wife.  Neither  is  a 
witness  where  tbe  other  is  concerned,  except  In  treason,  or  in  cases 
of  personal  violence,  1,  3.  He  swore  the  peace  against  her,  3. 
So  she  against  him,  3.  But  a  woman  illegally  married  to  a  man,  is 
a  witness  itx. ;  cases,  4.  Consent  of  either  does  not  afiect  the 
common  rule,  5.  If  neither  a  party  in  the  actiou,  she  may  be  a 
witness  eventually  to  charge  him,  6,  8.  He  no  witness  to  hiarriage, 
where  she  is  sued,  7.  Her  declaration  cannot  charge  him,  9.  How 
her  declarations  bind  them,  10.  Her  owning  a  receipt  of  money,  is 
no  evidence  against  bim,  10.  A  wife  a  witness  to  prove  her  criminal 
conversation,  (in  a  bastard  case,)  with  tbe  deft,  but  not  her  hus- 
band's non-access,  11.  Four  sued  for  a  trespass,  plea  joint,  wife 
of  one  no  witness  for  either ;  seau,  if  tried  separately,  13.  Except 
this  of  baron  and  feme,  no  degree  of  kindred  excludes  one  as  a 
witness.  13.  If  she  be  the  witness,  fees  must  be  tendered  to  her, 
14.  The  rule  that  forbids  husband  and  wife  to  be  witnesses  for  or 
against  each  other,  is  founded  on  domestic  tranquillity,  1 5.  She 
executes  a  deed  with  him,  she  is  a  witness  to  prove  it  ante-dated,  16. 
Devise  to  either  attesting  a  will  is  void,  and  attestation  good,  16. 
Not  if  divorced,  as  to  transactions  dui^ng  the  marriage,  16.  Where 
bound  by  her  admissions,  17. 

Ill,  ch.  90,  a.  8.  Interests  joint  8k.,  parties  in;  general  principles, 
1.  Underwriters  on  tbe  same  policy  now  witnesses  foreach  other,  2. 
Bents.  Baker,  3.  Reasons,  3.  One  partner  is  sued,  another  is  not  a 
witness,  4, 6.    A  ship's  husband  laid  out  monies  on  her,  and  sued  each 
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owner  for  the  vhole ;  Deiiher  t  witness  for  the  odwr,  6.  OUig«t 
ID  a  prdsate  bond  is  sued,  a  surety  is  s  witness  to  prove  i  lender,  7. 
So  a  creditor  is-one,  7,  One's  causing  a  deposition  to  be  taken, 
does  oot  hold  him  to  admit  ail  it  contains,  8.  One  of  the  bail 
obliged  to  give  evidence,  where  a  subscribing  witness,  9.  So  a* 
attorney  who  witnessed  a  note ;  his  cnent's  interest,  not  bis,  9. 

Ill,  ch.  90,  a.  9.  Interest  of  master  and  serranL  failerest  in  a 
broad  sense,  1.  As  interest  direct,  or  liability  to  a  future  action,  >. 
My  servant  DegJigeotly  hurts  a  boy,  and  I  am  sued,  I  must  reiesae 
my  servant,  to  tnace  him  a  witness,  3.  Same  rule  aa  to  a  turn- 
cock, pilot,  or  stage-driver,  3,  5,  6.  Where  one  may  give  evideocfl, 
is  a  servant  of  another,  Uiough  possibly  discharging  himself  of  « 
future  action,  4.  Underwriters  sued  for  a  loaa  on  a  policy  \rj  the 
master'-  barratry,  he  not  a  witness  for  tbem,  unless  released  b^ 
them,  7.  Master  ones  A  for  beatwg  his  servant,  he  is  a  witness  to 
prove  the  beating,  8.  Same  when  a  fotber  sues  A  {■»■  sedBcing  fab 
daughter,  she  is  a  witness,  9.  Deft,  sned  for  smoggling,  bis  master 
who  smuggled,  is  not  a  witness  for  tbe  deft.,  10.  A  master  of  x 
ship  borrowed  money  for  her  use,  a  witness  to  prove  ber  owoen 
liable,  II.  Owner  overpaid  a  shipper,  master  paid  the  owner,  aW 
sued  the  shipper,  owner  a  vritness  for  the  master,  12.  Ad  agent  « 
witness  of  necessity,  12.  Father  sues  A  for  seducing  his  daughtM, 
she  not  a  witness  to  prove  a  promise  of  marriage,  13.  One  not  a 
witness  solely  on  account  of  future  actions,  14. 

Ill,  ch.  90,  a.  10.  Interest  of  parUes  in  negotiable  contracts ;  m 
bow  witnesses  or  not,  1.  Indorsee  sues  the  acceptor  of  a  Ml,  endonet 
not  a  wiuiess  to  prove  tbe  pit.  holds  it  in  trust  for  him,  13.  En- 
dorser not  a  witness  to  prove  the  band  writing  of  tbe  maker  of  a 
note,  without  a  release  from  the  endorsee,  3.  So  tbe  drawer  of  a 
bill,  4,  Endorser  not  liable,  is  a  witnesiS  to  the  making  of  the  note:, 
6.  Drawer  of  a  bill  a  witness  to  prove  it  a  mere  cover,  7,  6,  9L 
While  negotiable  paper  remains  between  tbe  original  parties,  it  is 
as  DOD-negoliable  paper,  10.  Drawer  of  a  bill  is  sued,  acceptor  is 
a  witness  to  prove  no  efiects  in  his  bands  ;  though  be  avoids  one 
suit,  he  subjects  himself  to  another,  11,  12.  A  is  indicted  for  forging 
a  DOte,  the  endorser  is  not  a  witness,  as  he  has  hat  given  it  credit, 
12.  Seeut,  if  paid,  12.  Endorsee  of  a  bill  sues  the  acceptor,  tfa- 
dorser  a  witness  to  prove  it  void,  13.  Qiuere;  consideration  of  tbe 
note  be.,  how  proved  be,  14.  One  who  puts  his  naiae  to  m 
instrument,  admits  the  names  before  bis,  16.  Where  die  coasidn- 
ation  msy  be  questioned,  16.  Payee  of  a  note  sued  tbe  maker,  be 
allowed  to  prove  it  delivered  as  an  escrow,  17.  So  (he  coattdeva- 
tion  examined  ;  teciu.  between  endorsee  be.;  reasons,  17.  Altee- 
ing  tbe  date  of  a  note  to  make  the  payment  earlier,  destroys  it,  18. 
Confessions  of  endorsers,  the  effect,  20.  A  potseased  a  bill,  add 
endorsed  n  it,  payment  in  a  fictitir.its  name,  acceptor  not  a  wkacss 
to  prove  payment,  without  a  release,  31.     A  note  altered*  an  es- 
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donor  not  liable,  ■  witnus  to  jirore  it,  33.    Pajree  sued  the  tcceptoc 

of  tubill  absolute  on  the  face  of  it,  drawer  admitted  a  witness  to  prove 
it  was  Dot  absoluie,«Dd  the  pit.  ktiew  it,  33.  Wbenerar  a  witness 
appears  to  be  interested,  bis  testimony  may  be  rejected,  d4.  Endor- 
see sues  ibe  first  endorser  of  a  bill,  endorser  not  before  the  pit  Is  not 
a  witness  while  bis  name  is  oo  any  one  of  tbe  set,  25.  Payee  be- 
come eodorser,  and  a  bankrupt,  is  not  a  witness  to  prove  no  consid- 
eration, 26.  A  party  to  a  negotiable  cmtract  cannot  invalidate  it, 
after  he  has  sauetioned  it  by  putting  bis  name  to  it,  27,  '  Rule  con- 
fined  to  negotiable  paper ;  A  grants  land  io  compounding  a  felony, 
be  cannot  avoid  bis  grant,  27.   Maker  not  a  witness,  36. 

Ill,  cb.  90,  a.  11.  Intereit  in  several  cases  in  witnesses ;  pot 
the  bankrupt  or  any  creditor  a  witness  to  increase  bis  eitste,  2 ;  ex- 
cept one  who  has  sold  out,  3.  Petitionmg  creditor  a  witness  to 
prove  his  debt  in  a  suit  between  other  parties,  4.  No  release  inll 
make  tbe  bankrupt  a  wimess  to  prove  bis  act  of  bankruptcy,  6-  N<v 
any  fact  to  support  tbe  commission,  6.  Nor  tm  a  joint  commission, 
7,     But  where  is.  alier  his  allowance  paid,  8. 

Forgeries  &u:.  interest  of  thosp  affected  by  them,  9.  A  is  indict- 
ed far  usury,  tbe  borrower  a  witness  to  prove  it,  9.  Party  injured 
by  a  fofgery,  not  a  witness  in  England,  10;  but  is  here,  11.  One 
injured  by  perjury  is  at  common  law,  10.  A  tike  principle  in  Coa- 
oecticut,  12.  In  gui  itan  the  borrower  on  usury  a  witness,  13. 
Many  cases  in  England  contradictory,  14.  Injured  party  always  a 
witness  in  criminal  suits  for  assaults  be.  15.  So  in  civil  Ste.  if  re- 
leased, 16.  Two  indicted,  and  one  lined  is  a  witness  for  the  other, 
17.  Several  in  criminal  cases,  are  witnesses  of  necesuty,  as  one 
cheated,  17.  GranicH',  where  a  witness  if  released,  17.  Four  in- 
dicted, no  evidence  against  one,  be  is  to  be  a  witness  for  the  others, 
17.  Contractors  answerable,  18.  Warrantee  is  sued,  warrantor 
no  witness  for  him  till  released,  19.  But  a  vendor  who  does  not 
warrant,  is  for  tbe  vendee,  19.  One  a  witness  where  no  fiiture  ver- 
dict can  be  for  or  against  him,  20.  I  am  not  a  witness  for  one  who 
may  sue  ttfe  if  be  lose,  20.  Particept  criminu  is  usually  a  witness 
for  pit.  or  prosecutor,  31.  So  is  <xie  improperly  made  deft.  31. 
Joint  trespasaers  sued  separately,  (uie  a  witness  for  another,  21. 
But  a  party  in  adultery  not  admitted  a  witness,  33.  If  a  pardon  ba 
promised  to  tbe  partitepi  cnmiw,  this  goes  to  his  credit,  33.  Bg(b 
parties  witnesses  in  bribery,  24 ;  cases  of  prisoners,  26.  One  who 
^ve  a  bond  to  be  a  true  one,  a  witness  to  prove  bis  own  voIuiTtsrjr' 
escape,  36,  28 ;  reasons.  Gaol  keeper  be.  a  witness  to  prove  the 
creditor  assented  to  tbe  debtor's  going  out,  37.  Intereatsof  prose- 
cutors and  informers,  39.  Where  witnesses  or  not;  several  cases 
Sic.  a  orders  B  to  impound  cattle,  B  is  sued,  A  is  a  witness  for 
him,  being  released  ;  cases,  30.  Member  of  a  quaker  society,  whea 
a  witness,  31.  A  master  having  goods  in  a  ship,  is  a  witness  for 
others  insured  be.  32,  President  of  an  uisurance  comptDy,  where 
VOL.  vi«.  28 
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one,  33.  Trustees  aaly  held,  so  advsace  costs,  not,  34.  Ad  in- 
tolveot  debtor  a  witness  (o  prove  the  deft  fraT)du1ently,  drev  him 
into  a  parinsrship.  36.  One  interest!  d,  how  proved  not,  36  Can 
one,  tirustee,  or  one  liable  for  costs  make  lumself  a  witness,  37. 
Where  a  cooditioDai  devisee  is  a  witness,  38. 

Ill,  cb.  90,  a.  13.     Interest  in  witnesses  lo  wtl's.  See  WilU. 

Ill,  ch.  Qlj  a.  1.  Issues ;  proper  evidence  on.  See  btMt,  a. 
1  to  10. 

UI,  cb.  92.     Oirster  ;  evidence  on.     See  Outter. 

Ill,  ch.  93.     Parol  evidence.     See  Parol  Evidence. 

UI,  ch.  94,     Presumptive  evidence.   See  Pretumptne  Evidence. 

HI,  ch.  96.     Records.     See  Recordi. 

Ill,  ch.  96.  Verdicts  and  judgments.  See  f^erdiets  and  Jvdg- 
■  wtenU. 

Ill,  ch.  07.     Writings  not  sealed.     See  Wriiingt  not  Sealed. 

in,  ch.  98.     Witnesses.  See  Witnetiei. 

Ill,  ch.  99.  Several  matters  in  evidence ;  public  inqui»tions, 
how  evidence,  s.  I .  Ordinary  inquisitions  by  ihe  sheriff  are  traversa- 
ble ;  cases,  s.  3.  limitations ;  debt  taken  out  of,  by  executors  adver- 
tising for  them,  s.  3.  In  equity,  s.  3 ;  and  at  law,  if  the  testator  direct 
all  his  debts  paid,  s.  3.  So  if  the  debtor  say,  "  I  am  ready  to  account, 
but  nothing  is  due  ;"  act  bars  six  years  after  demand,  s.  4,  6.  So 
prove  I  had  the  goods,  and  I  will  pay,  is  sufficient,  a.  5.  Debtor  must 
acknowledge  he  owes  the  debt,  s-  5.  One  pit  in  the  countr}',  act  be- 
gins to  run,  s.  7.     Other  cases,  s.  8. 

Libel  for  divorce  a  menia  be.  must  be  evidence  of  actual  as- 
sault, s.  8.  Hia  great  neglect  to  provide  for  his  family  not  sufficient 
evidence,  a.  9.  Nor  does  his  mere  second  marriage,  living  his  first 
wife,  prove  adultery,  s.  10.  But  actual  cohabitation  tie.  as  some 
mstances  of  personal  violence,  is  enough,  s.  1 1.  No  divorce  a  vin- 
eido,  if  the  wife  live  with  her  husband  after  she  knows  of  bis  adul- 
tery, «.  11.  So  the  wife,  s.  II.  A  bnsbsud  libelled  for  adultery; 
cannot  gtve  his  wfe's  adultery  in  evidence,  s.  12. 

Seahng  a  will  not  evidence  of  signing,  s.  13.  On  the  issue  in  a 
writ  of  right,  all  is  in  evidence,  but  collateral  warranty  ;  two  heirs, 
being  executors,  released  as  executors  all  right  in  the  land;  held, 
evidence  tfaeir  right  as  heirs  passed,  a.  14.  Where  a  death  must  be 
proved,  B.  15.  One  bound  to  deliver  pioperty  at  time  and  place, 
mnsi  prove  the  property  there  his,  s.  16.  Money  counts,  evidence 
OD,  s.  17.  Bankrupt's  creditor  do  witness  to  prove  him  a  game- 
ster, s.  18.  Baek  usage,  what  evidence  of,  a.  19.  What  is  evi- 
dence of  variance  of  (he  debt  and  the  debtor's  solvency,  when  a 
riteriff  is  sued  for  taking  insufficient  bail.  %■  30.  Second  action  bar- 
xed  by  evidence  rejected  in  the  first,  s.  31.  A  deposits  title  deeds 
with  B,  as  security,  then  A  mortgages  to  C,  A  is  a  witness  to  prove 
'  C  had  notice  of  (he  deposit,  s.  32.  ■  Defts.  in  criminal  cases  sumi 
Bona  their  witnesses,  s.  33.    Objection  to  evidence  waived,  a.  34. 
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Whtt  evidance  proves  od«  bd  officer  &c.  a.  35.  Re-CDter  oImw 
acta,  9.  26.  Adverse  pouesBion,  bow  prnved,  s.  37.  Vexations 
Suit,  what  evidence  in,  s.  38.  Master  and  seamen,  t.  29.  Custom 
of  merchaDts  New  York  itc.  s.  30.  Proof  io  forgeries,  s.  31, 
Other  cases  s.  32  to  35. 

Ill,  cb.  lUO,  a.  J.  DeiDurrer  to  evideace  and  bills  of  exceptions  j 
several  cases  and  rules.  Ooe,  whea  a  party  dtmurs  lo  evidence ;  lie 
admiu  the  whole  efiect  of  it,  3.  Where  a  bill  of  exceptions  is  only 
to  a  single  point,  4,  5.  None,  if  the  judge  refer  the  evidence  to 
the  jury,  6.     See  BUb  of  ETcepttoai. 

As  to  evidence  and  plenidings  in  twenty-one  of  the  preceding 
chapters,  as  in  account  by  executors  iix.,  on  bills  and  notes  by 
guardians  &c.,  as  to  inns,  insurance,  joint  interest,  legacies,  partners, 
deceit,  defamaticHi,  escapes,  fiu;.,  itc.  See  Table  of  Contend,  and 
Ibe  several  heads  in  this  Index. 

EXACTIONS.  AU  in  a  release  equal  to  all  demaods,  v,  oh. 
167,  a.  6. 

EXAMINATION  of  a  burgher  before  a  justice,  read  in  bis  trial, 
Tii,  cb.  213,  a.  9;  iii,  ch.  83,  s.  17. 

EX  ASSENSU  PA'l'HIS.  Anciently  one  of  the  kinds  of  dowet, 
Iv.  ch.  134,  a.  4.  32.     Not  used  here. 

EXCEPTIONS,  iv,  ch.  109,  a.  4.  Material  diSerence  between 
exception  and  reservation ;  exception  is  when  a  part  of  the  thing 
mentioned  is  saved  to  the  lessor  or  ,^raotor,  I.  Is  not  granted  or 
leased,  1-  A  part  cannot  be  accepted  out  of  a  certainty,  as  one 
acre  out  of  twenty,  as  it  is  repugnant,  1.  A  reservation  is  where  a 
thing,  not  before  in  esie  is  to  he  reserved  to  the  grantor  or  lessor,  1. 
Proper  words  are_  reserving,  rendering,  paying,  finding,!.  By  ao 
exception  the  granto;,  or  lessor,  retains  the  thing  excepted,  and 
may  he  by  the  words  reserving,  3  ;  cases,  2.  Exception  must  be 
of  a  part  of  the  thing,  not  of  the  estate,  3.  He  cannot  except  a 
thing  he  cannot  take ;  several  cases,  3.  Nor  can  it  go  to  the  whole 
thing  demised,  4,  S.  Exception  out  of  an  exception  good,  6.  A 
thing  dekori  excepted,  7.  One  cannot  reserve  a  less  estate,  6.  It 
must  be  of  such  a  thing  as  may  be  severed.  9.  Can  only  he  of  a 
part,  10.  And  conformable  to  the  grant,  11.  Grant  of  a  close 
except  the  grass,  is  void ;  other  cases,  11.  How  trees  and  rent 
may  be  excepted,  12,  13,  14.  May  be  out  of  any  part,  15,  16. 
How  the  lessee's  covenants  extend  only  to  the  leased  premises,  17. 
What  is  leased  ;  cases,  17.  VI,  ch.  101,  a.  2.  10,  Cole's  case. 
Exception  or  proviso  in  a  contract,  how  to  he  pleaded,  iv,  ch.  130) 
a.  2.  16.     Exception  in  case  of  a  jointure,  iv,  ch.  130,  a.  6.  13. 

VI,  ch.  196,  a.  3.  Exceptions  in  statutes,  how  construed..  See 
Siatutet. 

V,  cb.  176,  a.  6.     Exceptions  to  the  declaration,  1  to  S., 

V,  ch.  176,  a.  9.     Exceptiotts  to  the  writ ;  several  cases,  1  8cc. 

VII,  ch.  331,  a.  13.  Exceptions  and  provisoes  in  statuies;  case^, 
1  10  3. 
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EXCEPTIOI^,  bills  of,  iii,  ch.  100, 

EXCESSIVE  BAIL  camnt  be  required,  v,  cfa.  160,  a.  3; 
several  cases.     See  Bail  and  Beeegnuaw*. 

EXCESSIVE  DRINKING.     See  DrunkanU. 

EXCHANGE  OF  HORSES.  Where  at  altention  of  th« 
fifoperty,  iii,  ch.  77,  a.  5.  3,  though  uohir ;  and  if  the  deceived 
patij  deliver  his  bone,  his  only  ranedjr  ia  oo  fats  warranty  of  the 
other's. 

IV,  ch.  110,  a.  7.  Exchanges  of  lands  in  rariona  cases,  and  oa 
several  grounds.     Makes  no  diacontinuance,  iv,  cb.  1 14,  a.  30. 

EXCOMMUNICATION.  Ooe  mtder  it  is  bound  to  remove,  vij, 
ch.  £19,  a.  3.  1,  in  order  to  be  qualified  to  execute  an  office  in 
Ei^nd. 

EXCUSE,  matter  of,  may  be  pleaded  or  p*<»  in  evidence  oa 
the  general  iaau^,  ii,  ch.  63.  a.  6.  See  also  PUadimgt,  and  Jwne-; 
end  iii,  ch.  80,  a.  1.  26  ;  and  especially,  v,  cb.  170,  a.  30 ;  v,  ch. 
173,  a-  2  }  a.  6.  3;  and  also,  iii,  ch.  91,  a.  8.  11.  Accidents  and 
sickness  excuse  for  the  time,  iv,  ch.  117,  a.  2.  12  &c. 

EX  DEBETO  JUSTlTWl,  wrn  of  error  is,  v,  ch.  137,  a.  1 ; 
a,  4  3  :  a.  9.  3  ;  V,  ch.  138,  a.  1.  3. 

EKECUTIO  LEGIS  NON  HABET  INJURIAM,  v,  ch. 
168,  s.  7. 

EXECUTED.  Estates,  wben'execaUd  or  not ;  as  an  estate  to 
A  for  life,  and  after  bis  death  to  the  heirs  of  bis  body,  is  an  estate 
vested  and  executed  ;  but  an  estate  to  A,  for  life,  remainder  to  B, 
for  life,  remainder  to  A*s  heirs ;  this  last  remainder  is  vested  but 
not  executed,  iv,  ch.  114,  a.  33.  7,  11.  IS. 

EXECiniON ;  goods  or  a  term  sold  on,  is  good,  though  tbe 
judgment  be  reversed  ;  reason,  i,  ch.  9,  a.  %.  3,  4.  But  not  if  a 
term  be  delivered  to  the  creditor,  id.     Ill,  cb.  7ft,  a.  13, 

I,  ch.  9,  a.  12.  If  an  officer  levy  monies  on  an  execution,  tbe 
pit.  or  his  executors  may  have  iu$umpnt  for  it.  What  is  a  aatisfae- 
tion  of;  cases,  ii,  cb.  fi&,  a.  11. 

Officer  may  return  any  time  the  court  is  silling  on  the  return  day, 
and  may  begin  to  execute  it  any  time  before  returnable,  and  if  so 
bMuD  he  may  complete  it,  iii.  ch.  75,  a,  8.  11. 

II,  ch.  6ft,  a  11.  6.  To  discharge  tbe  body  of  one  of  three 
debtors  in  execution  discharges  all.  Supposes  payment  of  the 
debt. 

in,  ch.  75,  a.  S.  If  an  officer  sell  on  execution,  and  is  sued  by 
a  stranger,  the  officer  must  produce  a  copy  of  the  judgment ;  not  if 
a  party  to  it  sue,  14. 

m,  ch.  76,  a.  3.  An  officer  levies  monies  on,  and  is  sut»t  in  debt 
and  pleads  nil  debet  he  shews  the  matter  in  evidence,  before  the 
execution  is  returned,  but  not  after. 

III,  ch.  75,  a.  3.   OScer  seises  the  debtor's  goodi  oa  ezecutioo, 
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dst  diflcfcar^  htm,  ind  if  die  officer  Delect  to  complete  it,  be  is 
M>Ie  in  cMe,  5. 

ll,!ch'  6&,  a.  11.  Taking  a  second  endorser  on  execution  and 
Aschai^ng  bim,  is  no  discbarge  of  the  third  endorser  sued  in  an- 
elber  action,  6.  Ta^g  the  body  in  execution  is  as  to  that  person 
«  fiaal  satiafactioo.  Bnl  only  to  bis  person,  not  his  (^oods,  after  his 
ileatfa.  If  BD  execotion  be  levied  on  a  dwelling-house  for  debt,  the 
pfficer  nay  break  open  doors  (o  deflver  possession,  7. 

IHi^h.  76,  a.  8.  6.  Massachusetts  act  of  February  36,  1811, 
proncUng  for  eroas-ezecution  and  attorney's  lien.  Constnble  cannot 
serre  any  «xecuttoB  be.  in  a  land  action,  9.  Tools  of  husbandry 
not  ezeiOpt  on  executions,  9.  Nor  are  oxen  &c.  10.  Partnership 
efiects  are  hable  first  on  an  execution  against  it,  10.  Judgment  in 
vne  eoadty  by  consent,  as  of  a  prior  term  in  another,  property  st- 
tached  is  held  on  execution  but  thirty  days  after  such  prior  term, 
11.  All  done  in  executing  an  execution  has  relation  to  the  com- 
meaoenMDt  of  it,  11.  Ripe  and  growing  corn  may  be  taken  on 
neeution,  15.  But  how  not  any  thing  subject  to  decay,  15.  First 
bid  failing,  the  officer  may  sell  again  on  execution,  18.  Officer  is 
not  liable  for  not  serving  a  defectire  execntion,  33.  Where  he  may 
lake  a  diird  person's  note  on,  and  sue  it  &«.  i,  ch.  30,  a.  31.  &9. 

IB,  ch.  75,  a.  12.  An  execution  well  done,  ia  valid,  though  not 
returaed,  3,  3,  4 ;  not,  if  to  be  recorded  as  part  of  the  title,  id.  If 
die  officer  seize  property  enough  on  the  execution  the  judgment 
cannot  be  sued,  10.  Return  of  it  is  valid,  though  judgment  is  re- 
versed, «nd  execution  not  returned,  14,  17  to  27  &c. 

V,  ch.  136,  a.  13.  Efiects  of  the  officer's  seizing  goods  on  exe- 
cution, 1.  Seized  as  a  pledge,  the  debtor  js  not  discharged,  1. 
But  is  if  seiaed  in  execution  to  be  sold,  2  ;  and  the  officer  acquires 
a  special  property  s«  well  as  possession,  2,  But  if  levied  on  land, 
seizin  must  be  given  (ic.  to  give  it  efiect,  3.  If  goods  be  seized  on 
execution  or  attached  as  the  debtor's,  the  officer  may  shew  they  are 
another's,  6  ;  and  on  not  gvilty.  So  a  Stale  officer  may  shew  they 
vere  taken  from  hioi  for  the  debtor's  debt  to  the  United  States, 
where  tbey  have  a  preference,  7,  (v,  ch.  144,  a.  14.  10.)  Officer 
must  sell  on  execution  at  the  end  of  the  four  days ;  reasons,  8. 
How  appraisers  may  be  sworn ;  as  to  a  prior  attachment,  6ve  points 
decided,  9.  How  the  Province  act  as  to  cross-executions  remained 
in  force,  10. 

V,  ch.  136,  a.  19.  Estate  of  eeitui  que  tnat,  1.  For  life,  3. 
But  not  a  mortgagee's  estate,  5  ;  other  cases,  6. 

V,  ch.  136,  a.  14.  Officers'  powers  cm  execution,  1.  And  in 
distraioing  for  fines  and  taxes  by  statute  law,  1.  Fed<'ra]  statutes, 
1,  Massachusetts  act,  October  30,  1784.  prescribing  the  forms  of 
executions,  3.  In  replevm,  June  34,  1789.  In  homttu  replegiando, 
Febroary  l9,  1787  ;  the  matertal  parts  of  them.  Of  the  nature  of 
ezecutioiui,'3.     In  giving  possession  of  lands  the  officer  may  take 
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the  potte  eomiiattu,  and  break  doora  &r. ;  and  the  delivery  of  ■  twig, 
or  turf,  or  ring  of  a  door  in  the  name  of  seizin,  is  enough.  4.  Fiv« 
kinds  of  executions  in  Engl  nd,  4.  Our  form  embraces  all  id  one 
writ,  4.  Exceptions  in  eight  cases,  named  generally  exemptions  of 
the  body,  5  to  13.  Massaclruselts  act  of  February  31,  1784,  as  to 
prisoners  and  liberty  of  the  yard  ;  October  30,  1784,  as  to  thirqr 
days;  March  17,  1784,  as  to  execuiions  generally  in  civil  actiona; 
material  parts  of  these  acts,  13^  14.  How  selling  personal  estate  at 
auction,  and  appraising  real  estate  on  execution  arose,  14.  Applies 
Only  to  a  part  of  the  United  States ;  this  law  traced  througn  the 
Colony,  Province,  be.  Colony  law,  A.  D.  1647  ;  material  pans  of 
it,  15.  So  of  the  Province  law  of  1696,  16;  of  that  of  1712,  17  ; 
of  that  of  1719,  18;  of  that  of  1759,  19;  of  that  of  March  I, 
1799,  20  ;  of  that  of  Alarch  8,  1805  ;  of  that  of  March  13,  1806; 
of  that  of  February  36,  1811,  21  lo  24  ;  of  that  of  February  28, 
1811,  35.  Massachuietis  act,  October  19,  1783,  26.  Massachu- 
setts act,  March  11,  1284,  as  to  dower,  27;  of  June  14,  1786; 
March  7,  1791  ;  Massachusetis  act,  February  16,  1816,  28;  these 
generally  have  subjected  goods,  lands,  and  bodies  to  the  payment 
of  debts  and  taxes  on  execution  Sec.  ;  and  Massachusetts  art  of 
February  28,  1811,  subjects  toll  to  executions  where  corporations 
are  the  judgment  debtors  on  reversions  &c.  30,  33.  Levy  valid, 
though  not  recorded  Sic.  34. 

V,  ch.  136,  a.  15.  Officer's  powers  on  warrants  of  distress,  1. 
Mainly  on  our  statutes  for  levying  fines  and  taxes,  1 .  Massachusetts 
act,  March  IT,  1784.  See  Distrtat,  Massachusetts  act,  June  30, 
1784,  as  to  forcible  entry.  -See  Forcihle  Entry;  and  3. 

V,  ch.  136,  a.  16.  What  may  be  seized  on  execution  or  taken 
on  distress  warrants,  1 .  See  Dittrai ;  also  Atiachment.  How  an 
officer  is  liable  for  his  neglect  in  serving  an  execution,  18,  19. 
Several  points  decided  as  to  cattle  attached ;  keeping  them  Gic.  30. 
Same  principle,  21.  Said,  that  uuripe  wheat  growing  is  liable  to 
be  taken  on  execution,  22  ;  quart.  But  nnt  title  deeds,  or  writings, 
or  bank  notes,  23.  Deft'e-  money  in  his  own  possession  may  be 
seized  on  execution,'33.  Not  money  due  to  bim,  23.  General^ 
neither  money  or  bank  notes  can  be  seized  on  execution,  23.  Nor 
a  mere  equitable  interest  in  a  term  of  years,  24.  Goods  saleable  on 
execution  mtist  be  of  a  tangible  nature,  capable  of  manual  seizure 
and  detention,  24.  Wife's  goods  vested  in  trustees  cannot  be  seized 
on  execution  against  the  husband,  25.  Kor  can  the  testator's  be 
seized  for  the  executor's  own  debt,  26.  Two  writs,  first  executed, 
how  valid,  27.  Here  our  hen  on  the  goods  is  only  from  the  seizure 
of  them,  37.  Officer  must  actually  reize,  but  a  seizure  of  a  p  irt 
in  the  name  of  all  in  a  house,  is  sufficient,  27.  If  an  officer  seise 
a  debtor's  goods  and  Ifiave  them  in  his  possession,  this  is  void,  38. 
Massachusetts  act,  February  16,  1816,  reduced  three  years  to  onej 
Mafsachusetta  act,  February  20,  1819,  on  Mills  lie.  29. 
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V,  i:b.  136,  a.  17.  Executioo  warrant,  when  satisfied,  t.  When 
the  debtor's  body  is  taken  in  execution,  no  other  process  can  be 
sued  against  him,  2.  Bui  by  3t  Jem.  I,  c.  24,  if  he  die  in  execu- 
tion the  creditor  may  sue  one  against  his  estate,  3.  Judgment 
against  A  1^  B,  A  dies,  execution  may  be  against  B,  4,  (i,  ch.  20, 
<^  13.  4.)  Debtor  dying  in  execution,  or  escaping,  is  no  satisfac- 
tion of  the  debt ;  reasons,  Bloomfield's  case,  S.  Execution  of  the 
body  is  only  a  gage  of  the  debt,  6  Three  bring  error,  one  dies, 
execution  may  go  directly  against  the  other  two,  6.  But  heir,  exe- 
cutor, or  administrator  of  the  judgment  creditor  must  brjng  tcire 
JadoM,  6,  A  b  B  recover  judgment,  A  dies,  B  may  lake  out  exe- 
cution directly,  t.  Debtor's  body  cannot  be  taken  twice  on  the 
same  esecution,  or  after  discharged  by  the  creditor,  8,  9,  10.  21 
Jai»  1.  c.  24,  is  adopted  here.  A  debtor  in  prison  is  discharged  on 
new  security  which  fails,  the  judgment,  11, 12,  13,  14,  15.  Judgment 
against  A  &  B,  A  is  taken  in  execution,  and  is  discharged  by  the 
ph.  on  his  agreeing  to  pay  or  surrender  himself,  B  cannot  be  taken, 
16,'  17.  Several  cases  shewing  nhen  an  execution  is  satisfied  or 
not,  l^,  19.  Defects  in  levying  the  execution,  20,  21.  A  levy  on 
land  void,  as  it  was  not  described,  31.  Levy  on  land  not  the  deb- 
tor's, judgment  not  saiisGed,  22.  If  a  third  person  pay  an  execu- 
tion, it  cadnot  be  afterwards  levied  for  his  bene6t ;  on  a  sale  of  per- 
sonal estate  officer's  return  a  part  of  the  title,  23.  A's  goods  are 
attached,  he  died,  after  judgment,  insolvent,  decided  they  could  be 
sold  on  execution,  34 ;  quare.  Officer's  general  return  he  had  ad- 
vertised and  sold  and  equity  of  redemption  is  bud,  25.  Not  to  be 
explained  by  parol,  25.  Enough  land  attached  be  seized  on  exe- 
cution witliin  the  thirty  days,  26.  Return  may  dated  the  day  of  the 
seizure,  36.  Officer's  power  as  to  aid,  27.  Priority  of  execu- 
tion, 28. 

V,  cb.  136,  a.  19.  Several  cases  of  executions,  1  to  26.  See 
Officers. 

IV,  ch.  104,  a.  3.  Gore  v.  Brazier,18.  Levied  on  land  the 
creditor  ia  seized  and  possessed. 

IV,  ch.  108.  Massachusetts  statutes  for  taking  lands,  rents,  &x. 
in  execution  ;  and  iv,  ch.  133,  a.  4.  15. 

IV,  ch.  108,  a.  3.  Prince  v.  Prince,  11.  Levied  on  lands,  most 
be  recorded  in  three  months  from  the  levy  except  as  between  debt- 
or and  creditor.  By  act  of  1759,  could  be  levied  on  lands  of  per- 
sons deceased,  id. 

V,  ch.  146,  a.  8.  Hamilton  v.  Lyman,  where  a  pit.  died  aller 
judgment. 

VI,  cb.  184,  a.  6.7.  Amended.  Criminal  cases,  vi,  cb.  193, 
a.  45. 

V,  cb.  136,  a.  14.  34.  Material  difierence  between  ours  and 
English  execiillons. 
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EXECUTOR  DE  SON  TORT,  i,  ch.  39.     Pleas  in  i 

against  him,  vi,  ch.  154,  e   18. 

EXECUTORS  AND  ADMINISTRATORS,  i,  ch.  29,  «.  t. 
General  principles,  1,3,  3.  31  Ed.  lU.  placed  administrators,  o^ 
ibe  ground  of  executors  nearlji  4.  Administratiaa  ia  void  if  the 
court  granting  it  has  no  jurisdiction,  4,  Adminislrators,  how  ap- 
pointed, 5.  By  HassBchnselts  Colony  law  of  1641,  1657,  1656,  5. 
And  wills  proved,  5.  Material  parts  of  Massacbuaetts  act  of  March 
9,  1784,  8,  10.  As  to  granting  administratioD,  6.  17  Ch.  fl.  said 
not  to  have  been  adopted  here,  7.  How  the  intestate's  widow  i% 
entitled  to  administration,  8.  Ad  ministration  to  a  wropg  person  i« 
but  voidable,  9.  AdministratioD  during  absenee  Stc.  9.  Must  b« 
panted  where  the  intestate  last  had  hia  domicil,  9,  10.  One's  will 
of  personal  estate  mu^  be  be  executed  according  to'tbe  law  ef^the 
place  of  Rucb  domicil,  10.  Who  is  next  of  kin ;  eases,  10,  '!• 
See  Adminulration,  How  ad  ministration  maj  he  granted,  id. 
Massachusetts  act,  Februat?  6.  1784,  as  to  executors  or  adminis- 
trators out  of  the  State,  13,  13.  Feme  <ote  joint  executrix  or  ad- 
ministratnx  ceases  to  be  such  on  her  marrying,  14.  Executor  of  an 
executor  not  executor  of  the  first  testator,  15.  Administratrix  dur- 
ing absence  or  litigation,  16.  AdmioistratioD  in  another  State  of 
DO  force  here,  17. 

I,  ch.  39,  a.  3.  Executors,  how  appointed  Szc.  by  the  testator's 
will.  Is  complete  executor  before  probate  to  all  purposes  hut  bring- 
ing actions,  2.  Probate  relates  back,  3.  A  minor  may  he  appointed 
one,  hut  be  cannot  act  till  twenty  one,  3.  One  oudawed,  or  even  aQ 
alien  enemy,  may  be  one,  3.     Not  idiots  or  persons  trnn  oompot,  3. 

Their  duties  hy  statute  ;  h;  Massachusetts  act,  February  6, 
1784,  executors  to  prove  the  will  &ic.  4.  Executor  in  bis  own 
wrong,  5.  One  hy  our  statute,  5.  Is  one  who  alienates  or  emhez- 
zels  the  deceased's  goods  before  administration,  5.  Executors 
must  give  bonds,  6.  One's  action  against  a  co-execotor  or  co-ad- 
Diinistrator,  7.  Deceased's  goods  cannot  be  taken  for  the  debts  of 
an  executor  or  administrator,  unless  be  treats  them  as  his  own,  8. 
Effect  of  bis  taking  out  administration,  9. 

I,  ch.  39,  a.  3.  Rights  and  duties  of  executors  and  administra- 
tors generally  described  in  our  statutes,  4.  An  executor  who  does 
not  give  bond  he,  cannot  intermeddle,  1.  The  executor  or  ad- 
ministraior  may  retain,  1  ;  and  a  share  in  case  of  an  insolvency,  1. 
No  preference  here,  except  to  the  State,  and  funeral  charges,  and 
debts  incurred  in  the  last  sickness,  be.  1.  By  license  of  court  may 
sell  the  real  estate,  3.  His  neglect,  where  waste,  3.  Need  not  he 
in  possession  of  the  re.il  estate  to  dispose  of  it,  3.  Massachusetts 
act,  February  II,  1789,  as  to  his  power  over  estates  mortgaged  to 
the  deceased,  3.  So  as  to  lands  levied  on  to  pay  debts  to  him,  3. 
(Judgment  against  an  executor  de  ion  tort,  execution  cannot  be 
levied  on  the  deceased's  estate,  i,  ch.  39,  a.  16.)    Executor  or  ad- 
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mimstntor  eanoot  buy  tbe  deceased's  effects,  4.  How  he  may 
possess  ibe  real  estate  of  tbe  deceased,  4.  Sale  by  a  stranger  void, 
4*  Our  statutes  foriD  a  probate  system,  5.  Adaimistraior  cbddoi 
charge  the  support  of  a  minor,  5. 

1,  cb.  29,  a.  4.  Euglisb  autboriiies  adopted  here  be.  Admin- 
istratjon  greeted  in  a  wrong  county,  is  void  ;  to  a  wrong  person, 
Toidabie,  1.  Void  if  to  one  where  tliere  is  an  executor,  2.  No 
privity  betweeen  the  prior  administrator  and  one  de  bonii  non,  2. 
AdiDinistraiioi]  granted  to  tbe  debtor  does  not  discharge  the  debt ;. 
fae  must  account  for  it ;  so  an  executor,  3.  Is  only  a  discharge  of 
the  action ;  the  debt  is  assets,  3  ;  reasons,  id.  Two  executors  re- 
lease a  debt  to  the  teslalor,  one  receives  the  money,  how  liable,  6. 
How  a  temporary  administraior  pleads,  7.  Executor,  before  probate, 
may  release  lands  devised,  8.  As  to  leasehold  estates,  case,  9. 
Assets,  10<  Payments  on  s  forged  will  or  administration  repealed, 
bow  valid  ;  cases,  11.  Heir  is  not  liable  where  the  executor  or 
administrator  is  hable,  12.  How  they  must  he  sued  wilbin  four 
years,  13.  How  retain  to  pay  debts  becoming  due  infuturo,  13. 
Assets,  what ;  emblements  ire  ;  not  trees  or  grass  growing  kc.  13. 
American  cases,  14.  Part  of  the  deceased's  estate  sold  in  due 
form  to  pay  his  debts,  never  after  can  he  liable  for  other  debts,  14. 
How  tbe  survivor  of  two  executors  can  sell,  14.  Where  a  creditor 
discharges  the  old  debt  by  taking  tbe  bond  of  tbe  executor  or  ad- 
mioisualor,  15.  A  tortiously  got  possession  of  an  estate,  and  died, 
ottwnptir  lay  against  his  executor  for  the  proGts,  1 6.  How  execu- 
tors be.  must  defend  in  New  York,  1 7.  Phne  administravit,  bow 
pleadaUe  or  not,  17.  Oii  letters  of  administration  granted  in  a 
foreigD  coufllry,  an  action  cannot  be  brought  here,  18.  Administra- 
tions granted  in  other  States ;  cases,  19.  Naming  a  debtor  execu- 
tor does  Dot  extinguish  the  debt,  20.  Judge  may  remove  one  of 
several  executors,  20.  Executor  cannot  refuse  after  he  has  proved 
tbe  will,  21.  Not  a  witness,  as  be  is  liable  to  costs,  21.  If  one  of 
three  witnesses,  tbe  will  maybe  proved  by  tbe  other  two,  31. 
Where  liable  in  actions,  though  deceased  was  not,  i,  ch.  29,  a.  14. 

I,  ch.  29,  a.  6.  Where  is  the  action  suspended  or  not.  After 
an  executor  bas  refused  he  cannot  come  in,  1.  The  action  is  often 
suspended,  as  wherever  tbe  same  man  is  debtor,  and  executor,  or 
administrator  of  the  creditor ;  or  in  fact,  wherever  he  must  sue  him- 
self severally  or  jointly,  2,  3.  If  the  obligor  make  the  obligee  and 
A  executors,  and  the  obligee  renounce,  he  may  sue  the  otiier  execu- 
tor, 4.  A  covenanted  tbe  deft,  should  have  goods  left  by  B,  de- 
ceased, then  administered,  be  was  hound,  5.  A  stranger  is  made  ex- 
ecuUtt,  and  bas  £50  legacy,  has  not  tlie  reiiduum,  6. 

I,  ch.  29,  a.  6.  Actions  against  an  executor  of  his  own*wrong, 
1.  How  one  above,  1.  Who,  by  the  old  cases,  is  one,  1.  Many 
cases,  1.  The  form  of  his  liability,  I.  As  agaiost  creditors,  is  al- 
lowed payments  made  to  other  creditor,  3  3  and  these  in  mitigation 

Tot.  vni.  29 
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of  damages,  3.  Caonot  retaio  for  his  own  debt,  unless  he  take  ad- 
ministration, 2.  He  rauy  avoid  a  suit  b;  giving  up  the  goods  before 
sued  to  the  administratioD,  3.  So  by  taking  administration  himself, 
3.  May  retain  if  he  pays  the  debt,  3.  If  he  pays  debts  be  is  an- 
swerable only  for  what  he  misapplies,  to  the  legal  executor,  4  One 
is  not  executor  of  his  own  wrong,  for  merely  taking  care  of  the 
property  of  the  deceased,  or  for  doing  mere  acts  of  kuidness,  6. 
See  i,  cb.  29,  a.  16  19  ;  see  iii,  ch.  90,  a.  4.  31.  1,  ch.  39,  a.  6. 
7.     Who  is  eiecutor  de  ion  tort,  8,  9,  10. 

1,  ch.  39,  a.  7.  Pending  suit,  how  and  when  executors  and  ad- 
ministrators come  in,  1.  Uniied  States  act,  September  34,  1789, 
S.ei.  1.  Massachusetts  act,  March  4,  1784.  Pit.  died  after  the  writ 
sued  out,  and  before  the  action  entered,  his  administrate  allowed 
to  come  in ;  Garduke  v.  Grey,  3.  Administrator  de  boni*  non 
could  not  come  in  before  our  act  of  February,  1813,  .7.  No  costs 
(ill  he  comes  in ;  a.  8 ;  and  vi,  ch.  190,  a.  3.  May  plead  payment 
before  sued,  iv,  ch.  112,  a.  5,  33. 

I,  ch.  39,  a.  S.  Several  otlier  caaes  on  American  statutes.  If 
an  administrator  refer,  he  does  not  admit  assets,  1.  And  a  general 
submission  includes  demands  as  administrators,  1.  If  an  executor 
and  residuary  legatee  give  bond  to  pay  debts  and  legacies,  and  lake 
the  personal  estate  into  his  hands,  it  becomes  his,2.  Adminstriaior  pays 
iaterest  on  adisiribuiive  share  on  an  insolvent  estate ;  and  in  declaring 
against  him,  assets  need  not  be  stated,  3.  Attumpnt  lies,  4.  One 
may  be  trustee  by  consent,  b.  Foreign  attachment,  6.  And  ad- 
ministrator may  sell  a  debt  in  substance,  7.  Devisees  to  pay  an 
annuity  must  be  sued  for  it,  and  not  the  executor,  9.  Effect  of  a 
probate  decree,  6.  Contracts  where  there  is  a  trusi,  10.  A  bond 
held  in  trust,  not  assets,  10.  Administrator  where  not  held  to  in- 
ventory real  estate,  11.  Cannot  refer  before  the  judge,  13;  but 
by  statute,  13.  Not  entitled  to  a  continuance  of  course,  13.  Is 
liable  if  he  corruptly  neglect  to  oppose  claims  he.,  14.  One  dies 
without  heirs  here,  his  effects  deposited  in  the  Stele  treasury,  15. 
Administrator  de  honit  non,  cannot  sue  a  judgment  recovered  by  a 
former  administrator,  or  by  an  executor,  17;  but  see  act  of  February, 
1813.  May  have  trover  fur  a  title  deed,  18.  Debt  lies  on  a  pro- 
bate decree,  19.    Art.  16.  22.  And  iti  auter  droit. 

I,  ch.  29,  a.  9.  Power  of  surviving  executor  to  sell  land,  1.  If 
the  testator  order  his  estate  (o  be  sold,  the  surviving  executor  may 
Bell  it,  1.  Administrator  can  be  licensed  to  sell  real  estate  only  to 
pay  such  debts  as  the  intestate  owed,  3.  Court  may  direct  as  to 
what  lands  shall  be  sold  first,  3. 

1,  ch.  39,  a.  10.  Lands  sold  by  executors  to  pay  debts;  the  ef- 
fect, 1.  If  sold  under  the  will,  nut  exempted  from  the  creditor's 
executions,  if  sold  lo  pay  legacies;  aliter,  if  sold  to  pay  debts,  1. 
An  administrator  may  sell  a  term  for  ninety-nine  years  as  personid 
estate,  S. 
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l,cb.S9,a.  11.  Administrator  bow  accouDttble  for  effects  abroad ; 
not  for  a  ehote  in  action  till  recovered,  1.  Nor  for  goods  out  of  the 
reach  of  the  Ian  he  acts  under,  1.  Cannot  recover  them  in  a 
foreign  countrj',  till  he  takea  administration  there,  1.  If  on,G  origin- 
ally take  administration  in  England,  and  then  here,  he  accounts 
there  onlj  for  goods  there,  S  ;  and  not  here  for  goods  there,  »ber« 
a  stranger  has  no  action,  3.  One  of  two  executors  cannot  endorse 
«  Dote  itc^  i,  cb.  30,  a.  10.  See  BUU  kc. 

I,  ch.  39,  a.  13.  Where  an  executor  may  be  sued  &£.  in  his  own 
name,  1.  As  on  his  own  promise  to  pay  the  testator's  debt,  1  So 
for  rent  on  bis  own  possession,  1 .  But  if  charged  in  outer  droit, 
judgment  must  be  so,  1.  A  owes  a  feme  covert  executrix,  and 
promises  her  husband  to  pay  in  consideration  of  forbearance,  he 
only  must  sue,  3.  The  effect  on  administrator  iic.  of  finding  a 
will,  3. 

I,  cb.  39,  a.  13.  Administration  void  or  voidable,  1.  After  twenty 
years  the  probate  judge  has  no  power  to  grant  administration,  and 
if  he  grant  it  after,  it  is  void,  1.  Only  voidable,,  if  he  erroneously 
exercise  his  power,  1.  Other  cases,  1.  Administrator  is  sued^ 
good  plea  in  bar  that  since  sued,  he  has  been  removed,  3,  Judge's 
power  to  grant  admiustration  oa  the  estate  of  an  inhabitant  of  tfae 
State,  is  confined  to  tfae  county  where  be  lived  at  his  death,  3.  As- 
sets i,  cfa.  39,  a.  4.  13. 

I,  cb.  39,  a.  14.  Administrator's  contracts  to  convey  intestate's 
estate,  no  excuse  the  estate  is  iosolveot,  and  sold  ;  nor  that  it  had 
been  covered  with  a  town  way. 

I,  cb.  39,  a.  15.  Executors  and-  administrators  may  retain  for 
their  debts,  wherever  to  sue,  tbey  must  sue  themselves,  1.  May 
distrain  for  rent  due  to  the  deceased,  and  may  have  error  to  reverse 
the  testator's  attainder,  3,  One  devises  lands  to  his  executors  to 
be  sold,  tbey  take  the  profits,  and  must  sell  in  reasonable  time ;  but 
at  any  time  if  the  devise  be,  tbey  sell  his  land,  3. 

1,  ch.  39,  a.  16.  Pleadings  by  executors  and  administrators.  All 
torts  by  or  to  the  deceased  die  with  bim,  except  on  4  Ed.  Ill, ;  but 
all  contracts,  nearly,  by  or  to  him,  go  to  his  executor  or  adminis- 
trator, 1.  General  principles,  1.  Each  executor  has  the  power,  1. 
Probate  can  be  impeached  but  on  oa  appeal.  1.  All  debts  due 
and  inventoried,  are  pritnA  facie  assets,  1.  No  concern  with  the 
real  estate,  1.  What  is  admission  of  assets  or  not;  several  cages,  1. 
4  Ed.  III.  c.  7,  adopted  here,  by  which  the  executor  Sic.  may  re- 
cover the  deceased's  properly,  taken  from  bim  by  torts,  1.  Survir- 
ing  promisee  cannot  join  wiib  the  executor  or  administrator  of  the 
deceased  one,  1.  When  they  must  sue  in  outer  droit  or  not,  1.  See 
Anter  Droit.  Must  all  join  in  suing,  or  if  sued.  3.  Several  cases, 
3.  Only  those  who  administer,  to  be  sued  ;  cases,  4.  If  one  of 
two  or  more  be  omitted,  it  is  only  in  abatement,  5.  If  one  will  not 
sue,  there  may  be  summoos  and  severance,  6.    How  one  must  plead 


.y  Google 


S38  INDEX. 

he  never  was  executor,  7.  One  may  plead  wfaen  sued,  another  wm 
dead,  7.  Pleaofplene  admiaittravit.  and  several  pleas  and  cases,  8. 
Debt  on  judgment  lies  against,  8  ;  retainer,  9.  Acte  of  Umitatioo 
pleaded,  10.  When  the  six  years  file,  cotnmence,  10.  As  to  pro- 
bale  bond,  11.  May  be  trustee  or  sot,  12.  As  to  debet  and  dett^ 
net  &c.,  13-  Executor  fiic.,  aod  not  heir,  liable  on  the  deceased's 
coDtracis,  14.  Plea  never  executor  when,  and  evidence  on  it,  and 
cases,  15.  Judgment  against  A  (executor)  for  his  owo  debt,  hia 
testator's  goods  not  liable,  16.  When  they  become  the  executor's 
16.  P\eas  tisKi  devastavit,  17.  Manner  of  declaring;  and  rules 
and  cases,  17.  See  Deooilavit.  Not  liable  on  his  inaimal  conpw 
iastet  personally,  IS  ;  and  22.  When  executor  must  plead  a  jiidg- 
menl,  19.  Executor  and  sdministrators,  other  pleas,  20.  As  ntil 
tiel  reeord,  payment,  he. ;  as  to  sales,  judgment  against  two,  fac.> 
21-  Where  the  estate  is  insolvent,  execution  is  stayed,  2S.  Feme 
administratrix,  she  and  her  husband  must  sue,  23.  How  the  intes- 
tate's goods  remain  liable  m  be  taken  on  a  creditor's  execution,  34, 
35.  Note  to  two  executors,  one  cannot  endorse  it,  26.  Adminis- 
trator de  bonis  noa,  may  sue  on  a  promise  to  the  first  administFalor, 
S7.  ('ase  on  the  intestate's  promise  and  the  deft's.,  as  administra- 
tor, 28.  Administrator's  bond  does  not  extend  to  the  real  estate, 
39.  Defective  sale  t^  license  of  court,  how  not  to  affect  the  pur- 
chaser, 30.  Plea,  pfetie  adminittravit,  31.  Assets  must  be  fduad, 
31.  How  au  administrator  may  make  bis  own  estate  liable  by  false 
pleading,  33. 

I,  ch.  39,  a.  17.  Wher^  liable  and  eoiilled  to  actions,  liioagh  tbe 
testator  or  intestate  was  not,  1  to  5. 

I,  ch.  29,  a,  18.  Several  matters  where  the  pit.  is  admitted  ex- 
ecutor &CC.,  1,  2.  How  administrator  may  declare,  3.  Acts  of 
limitations,  4.  Proof  of  administration  &£.,  6,  6.  What  jtfene 
adminittrami  admits,  7.     Evidence  of  assets,  8,  9. 

I,  ch.  39,  a.  19.  Concise  view  of  their  poners  and  duties  in  New 
York,  I  to  9.     In  other  Slates,  iv,  cb.  116,  a.  10.  13. 

III,  cb.  87,  a.  3.  What  is  evidence  of  notice  of  one's  appoint- 
ment, 1.  Administrator  may  convey  on  license  of  court,  tbou^ 
there  he  a  disseizin  even  under  the  deceased's  fraudulent  con- 
veyance;  cannot  defend  or  recover  lands,  iv,  cfa.  104,  a.  3.  IS} 
but  see  Gallison  v.  Lee.  Bound  by  covenant,  iv,  cfa.  106,  a.  3, 
or  not. 

IV,  ch.  104,  a.  3.  Siransftrs  and  disseizors  cannot  say  executors 
ttc.  have  not  pursued  their  powers  in  aeUing  lands  by  license  of 
court,  38.  Liable  for  negligence  be,  iv,  cb.  114,  a.  19  II,  13. 
For  interest,  a.  17.  16.  IV.  ch.  115,  a.  10  If  they  warrant  lands 
sold  on  license  of  court,  ihcy  warrant  in  iheir  own  right ;  cases, 
1  &c. 

iV,  ch.  124,  a.  I.  Vouched  to  warrant  lands,  covenant  on  war- 
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nn^  agaiwt  ibem,  iv,  ch.  124,  a.  &.  How  sned  for  the  pfloal^r  for 
Dot  proving  the  will,  v,  ch.  148,  a.  11. 

V,cb.  149.  Debt  00  probate  bonds,  1 ;  cases  relating  to  executors 
and  adoainistrators.  See  Prijbate  Bondi,  v,  ch.  149. 

V,  ch.  167,  fl.  8.  Releases  by  them. 

VII,  ch.  323,  a.  1 7.  2  &u:.  How  granted  tic.  in  each  State ;  bow 
tbey  way  sell  estates,  iv,  cb.  135,  a.  6.  7,  15,  27,  29,  40.  Majr 
have  trespass  dmuum  fregit  Sic.  in  certain  cases,  vii,  cb.  223,  a. 
11.  43.     How  plead  fuDy  administered,  vii,  ch.  223,  a.  11.  48. 

EXECUTORY  DEVISES,  ir,  ch.  114.  Executoty  interest  by, 
cannot  be  destri^ed,  bo  difierent  from  contingent  remainder,  iv,  cb. 
114^  a.  18.  Where  a  case  may  be  a  contingeai  remainder,  or  an 
ezecutoty  devise,  on  a  double  contingency,  iv,  ch.  1 14,  a.  18.  A 
remainder  once  vested,  never  can  be  turned  into  an  executory  de- 
vise. Doe  V.  Fonnereau  ;  reasons,  iv,  ch.  114,  a.  18 ;  end  iv,  cb. 
114,  ft.  22,  r.  9,  In  executory  devises,  the  freehold  and  inherit- 
ance remain  in  the  devisor  and  his  heirs  till  the  event  happens. 
Gore  «.  Gore,  iv,  cb.  114,  a.  18}  and  s.  19. 

iV,  cb.  114,  B.  19.  But  was  not  so  in  conveyances  by  Uvery  of 
seizin,  but  were  in  abeyance  Stc. 

IV,  cb.  114,  a.  21.  Can  be  only  in  wills,  and  respects  personal, 
as  well  as  real  estate ; — wants  no  preceding  estate  to  support  it. 

IV,  ch.  1 14,  a.  25.  A  devise  to  such  son  of  B  as  may  arrive  to 
21  years  of  age,  is  executory,  Stephen's  case.  Sic 

iV,  ch.  125  ;  cases,  a.  5.  Will  descend,  so  will  a  coDtiagent  re- 
mainder. See  Eitatet ;  especially  Pvrchate  ani  lAmilaiion,  iv,  cb* 
130,  ft.  2.  23.  See  also  Devae.  Executory  devise  not  good  after 
ft  devise  to  pay  debt,  iv,  ch.  1 14,  a.  14.     Other  cases. 

EXECUTORY  INTERESTS,  when  they  must  lease,  iv,  cb. 
114,  a.  18,  a.  20,  a.  21. 

EXECUTORY  ESTATES,  summary  remarks  on  tbem,  ir, 
ch.  114,  8.  31.  1  to  38. 

EXECUTORY  CONTRACTS,  not  within  tbe  statutes  of  fntuds 
as  to  goods  of  £10  value  tic.,  i,  ch.  II,  a.  fi.  Other  cases.  See 
Connderaiiotu ;  also  ContraeU  and  AgretwunU ;  also  Frauit. 
Covenants  to  convey,  iv,  cb.  1 14,  a.  27. 

EXEMPUF1CATIOK.  See  Evidence,  iii,  cb.  82,  a.  1.  10, 
11,  be. 

EXEMPTION  FROM  ARRESTS,  ii,  cb.  65,  a.  4;  casei. 
See  Jlrruti. 

EXPATRIATION,  iv,  ch.  131,  a.  6.  1  to  12.  Examined  to 
oonnexion  wiih  naturalizaUon. 

EXPECTANCY.  See  Meyatue,  Estates  and  remainders,  iv, 
eh.  114,  a.  30.  21  ;  and  reversions;  and  iv.  ch.  114,  a.  35. 

EX  POST  FACTO,  ii.  ch.  65,  a.  B.  Call  v.  Hegger,  27.  Doc- 
trine does  not  extend  to  acts  of  limitations,  ill,  ch.  76,  a.  2,  IS. 

EXONERATOR,  v,  cb.  ISO,  a.  2.  16 ;  a.  4.  6,  7,  &c. 
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EXPRESS  CONTRACT  excludes  ao  implifld  one,  i,  cb.  9, 
a.  21.  KaiseiJ  by  Ian,  i,  cfa.  9,  a.  22.  See  Implied,  Ji,  ch.  67,  a 
S.  36.    Express  watred,  i,  cfa.  9,  a.  33. 

EXPRESSUM  facit  cetiare  taciturn^  iv,  cfa.  116,  a.  2.  14  ;  and 
iv,  ch.  135,  a.  2.  16.  ' 

EXPULSION  ;  covenant  for  rents ;  plea,  expulsion,  iv,  ch.  117, 
a.  1.  8,  10;  a.  5  ;  iii,  cb.  lOl.a.  4;  T,ch.  144, a.  13.6.  Where  io 
evidence.  See  Ittae  in  Debt;  and  iii,  ch.  91,  a.  4;  jv,  ch.  131,  a. 
3.  20.  In  debt  for  rent,  expulsion  must  be  specially  pleaded,  v,  cb. 
151,  a.  9.  Reynolds'  case,  r,  ch.  151,  a.  4 ;  iv,  cb.  131,  a.  2.  8. 

EX  QUASI  CONTRACTU,  debt  for  penalties,  v,  ch.  148, 
a.  II  ;  \.  ch.  9,  a.  21  8tc. 

EXTENT.  See  Executiont. 

EXTINGUISHMENT  of  tide  of  contracts  &c.  See  Bettaie, 
iv,  ch.  110,8.5.  Cases  of  coveaaots,  ir,  cb.  119,  a>2;  aitd  T^ 
ah.  146,  a.  5  ;  and  rescinding. 

EXTENDI  FACIAS  is  only  against  the  deft's.  property,  ii,  cfa. 
69,  a.  3.  I. 

EXTORTION,  indictmeot  lor,  in  a  gaoler,  vii,  cb.  204,  a.  11  j 
proceedings  against,  and  punishment  of.  Sheriff  liable  for  that  of 
bis  deputy,  3,  4. 

EXTRA  VIAM.  See  fPiiy.,  iii,  cfa.  79. 

EX  TURPI  CAUSA,  ii,  ch.  49.  Monies  obtaioed  by,  may  be 
recovered  back,  i,  cb.  9,  a.  7;  t,  ch.  144,  a.  IS.  25,  36,  27. 


FABRICATE,  (and  Fabriemit,)  to  alter  or  erase  a  biU,  iii,  cb. 
91,  a.  10.  8. 

FACIT  PER  AUUM,  facit  per  te,  ii,  ch.  47,  a.  1. 1 ;  ii,  ch. 
46,  a.  1 ;  ii,  cb.  47,  a.  3 ;  ii,  ch.  58,  a.  3. 

FACTOR,  where  a  witness.  See  Evidatee,  iii,  ch.  90,  a.  1.  1  ;. 
and  especially  iii,  ch.  90,  a.  5, 

I,  cb.  30,  a.  1.  Is  liable  if  he  exceed  his  commissioD,  or  if  he 
departs  from  it,  1.  His  powers  and  duties ;  and  may  sell  perishabla 
articles  without  instruction,  3.  Not  liable  in  all  cases  as  a  carrier 
is :  but  is  on  the  principles  of  bailment,  3 ;  and  a  witness,  though 
be  receive  it.  io  the  pound  on  the  sales,  3.  A  mere  go-between 
the  parties,  3.  The  nature  of  his  contracts,  3.  If  my  factor  buy 
goods  beyond  sea,  aatvmptit  lies  against  him;  and  if  he  sell  mj 
goods,  he  may  have  aimmprit  in  his  own  name,  4.  Yet  his  sale 
creates  a  contract  between  me  and  the  buyer,  5.  Nor  can  he  pay 
my  factor  after  notice,  6.  I  may  sue  the  buyer,  and  exclude  th« 
&ctor,  6.    Joint  facion  are  answerable  for  each  other,  and  may 
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iraat  each  other,  7.  He  must  do  with  his  principal's  goods,  as  a 
prudent  man  does  with  bis  own,  8.  Is  factor  del  credere  tvben  he 
guataniees  the  buyer's  credit,  B>  May  sell  ou  credit  where  tho 
usage  is  ao,  8. 

I,  cb.  30,  a.  3L  Hii  /ten ; — he  has  a  hen  for  bis  d«nands 
OD  his  principal's  goods,  wbile  in  specie,  1.  Not  subject  to  his 
bankruptcy  wbile  distinguishable,  1.  So  of  a  bill  as  to  both ;  but 
he  must  have  actual  possession,  3.  If  he  lend  money  to  bis  faihng 
principal,  this  is  no  fraud,  3.  His  lien  is  for  commissions  and  items 
of  general  account  with  his  principal,  wbile  his  goods  remain  in  the 
ftcior's  possession,  2.  Factor  must  pay  his  special  acceptances, 
though  a  balauce  is  due  to  him  m  a  running  account,  4.  Lien  ex- 
tended to  the  proceeds  of  goods,  5.  A  dyer  has  it  but  for  dying 
ibe  same  goods,  6. 

I,  cb.  30,  a.  3.  Goodi  in  transitu  be.,  1.  A  factor  has  do  lien 
where  by  his  promise  be  deprives  himself  of  it  j  he  has  no  lien  till 
he  get  possession  ;  conngmies  viewed  as  factors  till  bills  of  the  car- 
go be  endorsed  ;  in  transiln  only  applies  to  vendor  and  vendee ; 
payment  of  part  of  the  freight  is  Aot  getting  possession  of  the  cargo; 
accepting  bills  is  not  paying  for  the  goods,  a.  3. 

T,  ch.  30,  a.  4<  Case  lor  not  making  insurance  fiic. ;  he  is  liable 
lor  not  maldng  it  according  to  order,  1.  If  required  to  do  it  in  the 
usual  course  of  business,  aod  be  gives  no  notice  to  the  contrary,  2. 
If  the  merchant  have  effects  in  hit  bands,  3.  If  be  sends  bills  of 
lading,  and  the  factor  accepts  them,  1,  2,  &lc. 

I,  cb.  30,  a.  5.  Factor  is  answerable  when  be  saves  his  own  debt. 
It  is  a  fraud  in  my  factor  to  neglect  my  debt,  when  he  collects  his 
mm ; — is  liable  if  he  nin  bis  principal's  goods,  or  makes  a  false 
entry. 

I,  ch.  30,  a.  6.  Where  Uable  or  not  on  account  of  duties  saved. 
If  my  factor  forfeit  my  goods  by  saving  the  duties  without  my 

frivity,  be  is  liable,  1.  So  if  be  lose  my  debt  by  his  taking  usury,  1. 
f  be  save  the  duties  abroad,  and  no  loss  to  me,  the  saving  is  his,  2. 
If  he  run  goods  abroad,  and  forfeit  tbem.  he  i3  liable,  exoepi,  3;  he 
conforms  to  the  laws  of  the  place ;  or,  3d,  b  specially  authorized 
so  to  do  by  his  principal ;  or,  3d,  The  property  cannot  be  other* 
wise  managedj  and  this  fact  known  to  him  when  he  made  the  as- 
signmeni,  4.  How  one  is  bound  by  his  contract.  One  not  liable 
to  the  factor,  after  accounting  with  the  prinaipal,  B. 

1,  ch.  30,  a.  7.  A  factor  cannot  pawn  for  bis  own  debt  his  prin- 
cipal's goods,  1.  His  power  is  only  to  sell;  sundry  cases,  1,2. 
Nor  by  pledging  the  bill  of  lading,  3. 

I,  cb.  30,  a.  8.  Where  the  price  of  goods  sold  is  the  factor's  or 
the  principal's. — Is  his  where  it  can  be  specifically  followed,  and 
the  goods  are  his  as  long  as  kept  distinct  from  the  factor's.  I .  But 
money  has  no  ear  mark,  1.  And  the  factor's  set-off  witb  the  buyer 
is  as  payment  of  money  to  him  ;  he  has  no  lien  for  debts  due  to 
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him  before  he  became  tactor,  1.  Billi  remtlied  ta  heionwbSU 
unpaid,  sre  as  goods  unsold  ;  if  they  fail,  niust  be  returned  to  tbe 
principal,  2.  Subject  to  the  factor's  lien,  2,  8t  &.  If  taj  factor 
abroad  exceed  tny  price,  but  I  receive  the  goods  as  mine,  1  coafirm 
his  purchase,  3.  A  factor  del  credere,  sells  goods  as  bis  owd,  prin- 
cipal not  known,  buyer  may  off-set  with  the  factor,  3.  Has  a  liea 
on  the  price  in  tlie  buyer's  hands,  and  may  recover  it  in  fais  own 
name,  6,  The  principal  can  sue  the  buyer  idr  the  price  only  whMi 
nothing  is  due  to  the  foctor,  €.  My  factor  sella  my  goods  to  A,  and 
misapplies  the  price  received,  A  is  not  liable  to  me,  7.  But  At/ore 
A  pays  him,  if  I  require  A  to  pay  me,  he  must  do  it,  7.  Not  ma- 
terial whether  A  pay  the  money  to  my  factor,  or  make  an  off-set 
with  him,  7.  But  if  A  merely  pass  tbem  to  his  credit,  A  shall  pay 
me,  and  may  take  back  his  credit,  7,  A  factor  a  witness,  7. 
Buyer  cannot  set-off  with  the  factor,  kDOviog  the  goods  are  the 
jxincipal's,  7. 

I,  ch.  30,  a.  9.  Where  a  factor  will  be  deemed  to  act  on  his  ow« 
account.— As  if  he  buy  above  tbe  price  set,  or  net  the  kind  oT 
goods  Ate.  nor  quantity,  or  ships  then  them  to  a  wrrmg  ^ce,  1,  2. 
So  if  he  take  advantage  of  a  change  of  price,  3.  So  it  he  sell  to 
one  discredited,  4.  Is  to  sell  for  ready  money,  anless  tbe  usage  of 
the  place  be  otherwise,  4  &  5.  If  he  sell  unidet  price,  the  buyer 
is  not  affected,  6. 

I,  ch.  30,  a.  10.  Account  lies  against  a  bctor. — He  has  his  rea- 
sonable allowance,  I.  Good  excuse  he  was  robbed  without  his 
fault,  !■     Several  other  cases,  3,  3. 

I,  ch>  30,  a.  LI.  Further  American  cases. — A  sends  tickets  to  B 
to  sell,  and  to  entrust  in  bands  he  thinks  safe  ;  this  is  no  power  to  sell 
on  credit,  I.  On  an  express  promise  to  pay  tlie  factor  of  A  to  his 
use,  the  factor  may  sue,  3.  Where  not  fiable  for  not  getting  in- 
surance, 3.  Factor  not  liable  if  be  sell  on  credit,  and  take  s  nego- 
tiable note,  though  it  is  payment,  if  according  to  the  usage  of  the 
place,  4.  And  iu  such  case  the  factor  receives  the  note  in  trust  for 
the  principal,  4.  But  tbe  factor  must  seasonably  ccdiect  or  assign 
it,  4.  And  not  dispose  of  it,  4.  Factor's  sale  creates  a  contract 
between  the  buyer  and  owner,  6.  After  notice  &£.,  except  he  sell 
dtl  credere,  or  to  his  creditors,  5.  Cannot  sell  on  credit  without  a 
usage,  6.  Principal  where  bound,  if  he  accept  the  goods  &«.,  7. 
Factor  is  always  liable  for  his  due  diligence  in  selling  on  credit,  8, 
If  a  factor  place  himself  in  the  vendee's  shoes,  he  has  his  defence, 
and  is  liable  as  he  would  be ;  is  liable  for  negligently  settling  a 
policy,  9.  Having  a  lien  on  goods,  may  convey  them  to  preserve 
it,  10.  Principal  not  bound  be.,  11.  Principal  gives  written  in- 
structions to  his  factor ;  may  vary  from  them  by  orders  from  • 
general  agent,  12.  If  not  specially  instructed  is  not  liable,  if  he  act' 
faithfully,  13.  What  is  a  good  remittance  to  several  merchants  by 
a  fector,  14. 
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Factories,  exMatioos  how  lened  OD  parts  thereof,  r,  cb. 

136,  a.  14.37;  i.  ch.  33.  s.  50. 

Facts,  sialement  of,  error  lies  not  thereon.    See  Error,  v,  cfa. 

137,  a.  4.  6.  Where  officers  may  state  a  case  instead  of  pleading 
specially.  See  Officer;  iii,  ch.  75,  a.  18.  15.  Facts,  juries  decide, 
¥i,  ch.  182,  a.  5.  6. 

FAILURE  OF  ISSUE,  not  indefinite,  iv,  ch.  130,  a.  6.  8,  9, 
13,  16,  but  limited  and  definite.  Of  record,  see  AW  TU  Record. 
or  consideration,  i,  ch-  9,  a.  S.  11. 

FAIR,  and  Market  it,  cfa.  45.  See  Markett  Sfc 

FALSE  AFFIRMATION.  See  Affirmation,  and  Deceit,  ii,  ch. 
63,  cases. 

FALSE  PLEA.  See  vi,  ch.  180.  a.  13  ;  and  Sham  Pita;  sev- 
eral cases,  1  to  4. 

FALSE  IMPRISONMENT,  v,  ch.  172,  a.  9.  What  is  personal 
liberi),  I-  Remedies  for  illegal  detention,  includes  battery,  and 
so  assault ;  to  constitute  it  must  be  detention  of  the  person,  and 
that  unlawful,  1.  May  be  in  several  ways,  3,  3,  4.  Pit.  and  bis 
attorney  caused  an  administratrix  to  be  arrested  for  the  intestate's 
debt ;  as  to  both  trespass  lies,  4  Lies  for  arresting  one  not  liable 
at  all,  5.  But  otherwise  one  pilvileged,  5.  Lies  for  an  arrest  on 
Sunday,  6.  Not  against  a  judge  of  record,  7.  Baron  and  feme 
liable  for  her  debt  on  execution,  she  not  on  mesne  process,  8.  He 
finds  bail  for  both,  8.  Lies  not  for  an  illegal  capture,  as  prize  at 
sea,  Le  Caux  v.  Edin,  9.  Lies  if  an  officer  have  a  writ  to  arrest 
A,  and  by  mistake  srresu  B,  10;  though  B  call  himself  A,  10, 
Pit.  liable  and  the  officrr  not,  for  arresting  one  oa  irregular  process, 
11.  Pit.  liable  if  the  court  keeps  not  within  its  jurisdiction  j  any 
,  power  to  commit  must  be  strictly  pursued,  12,  LJes  Bgaiost  a 
magistrate  having  power,  but  proceeding  irregularly ;  cases,  13. 
Lies  for  any  oppression  after  a  lawful  arrest,  13.  So  lies  against  A 
for  influencing  B*s  imprisonment,  illegally ;  cases,  14.  '  Laes  for 
imprisoning  under  a  by-law;  cases,  15.  Lies  If  the  officer  detain 
one  after  discharged  by  the  ph.,  or  r.lter  a  tuptraedetu  received,  16. 
Only  the  husband  can  be  taken  in  execution  for  his  wife's  act  during 
coverture,  17.  Lies  against  A,  (baving  oxen  stolen  from  him,)  for 
arresting  B  on  suspicion,  without  warrant,  18  ;  not  reasonable  cause 
to  suspect  B,  18.  Where  lies  not  for  arrestiog  a  debtor  a  second 
lime,  19.  Lies  not  against  peace  officers  for  arresting  suspected 
felons,  30.  What  officers,  21.  Lies  ,not  against  a  peace  officer 
for  an  arrest  for  a  breach  of  the  peace  in  bis  presence,  by  parol,  31. 
Not  in  bis  absence,  31,  May  stop  a  riot  by  previous  arrests;  lies 
for  arresting  one  on  suspicion,  no  breach  of  the  peace  committed, 
32.  Constable  may  arrest  to  prevent  sn  aSray  flic. ;  not  after  it  is 
past,  23.  Bound  to  arrest  if  a  felony  Sic.,  23.  Arrests  may  be  by 
private  persons  without  warrant,  in  many  cases  named,  33.  What 
is  a  breach  of  the  peace,  34,  36.     How  commit  for  contempt,  26. 

Toi„  rui.  30 
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Armtt  when  legaljjf  mtde  ia  the  ttmy  or  navy,  37.  Lies  lor  iKe 
officer*!  battery  of  one  who  does  Dot  resist,  28.  Mayhem,  39. 
When  false  irnprisoDinent  to  qrresi  a  clergyman,  30.  Is  if  the 
'ufiicfl's  warrant  meniioDS  not  the  crime,  31.  Sheriff  &ic.  must  see 
ia  narrant  is  legal,  31,  Does  not  lie  for  arrest  on  eD  illegal  war* 
not,  if  Uie  parly  voluntarily  goes  to  the  justice,  33.  Remedy  by 
habeat  eorpiu.  33.    See  Haktai  Corpvt. 

FALSE  JUDGMENTS.    See  Writ  of  Error,  v,  ch.  137. 

FALSE  MEASURES.  See  FaUe  Tokeiu,  ii,  ch.  63,  a.  2.  6; 
ii,  ch.  63.  a.  3.  6 :  vi,  ch.  303,  a.  3.  1 .  The  King  v.  Wheatly  b  al. 

FALSE  NEWS  SPREADING,  vii,  ch.  309,  a.  14.  16. 

FALSE  PRETENCES,  and  false    tokens,   above,  the   same  - 
cases;  and  false  weights,  id. ;  and  vii,  cb.  314,  a.  II ;  vi,  cb.  303, 
a.  6,  cases;  see  Cheating,  a.  7. 

FALSE  RETURN,  action  for,  must  be  where  the  officer  makes 
it,  or  wbere  the  record  is,  ii,  ch.  66,  a.  9. 

II,  ch.  65,  a.  9.  False  return,  action  for,  is  transitory,  ].  Debt 
for  the  whole  debt  is  recovered,  3.  Officer's  return  is  not  travers- 
able, but  he  may  be  liable  for  a  false  return,  3.  If  it  appear  to  be 
regular,  no  remedy  but  an  action  for  false  return,  3.  Pit.  stales 
the  return,  and  then  one  or  more  pans  in  it  as  false,  4.  And  shews 
how  false,  4.  Is  a  tort  that  dies  with  ihe  deceased  on  mesne  pro- 
cess, not  on  execution  ;  reasons,  S.     Lies  for  suppressing  the  Uuth, 

6.  Not  if  true  in  substance,  6.  If  en  officer  can  serve  an  execu- 
tion, and  returns  nulla  bona,  or  non  ett  inventut,  it  is  a  false  return, 

7.  Officer's  return  cannot  be  denied  but  in  this  action,  6.  He 
attaches  estate  after  he  has  arrested  the  body  on  mesne  process; 
hia  return  of  the  attachment  is  Ealse,  9.  His  return  ia  not  alterable, 
10.     False  returns,  ii,  ch.  65,  a.  13.  6,  7,  8,  9,  10,  11. 

ni,  ch.  75,  a.  8.  Pierce  e.  Jackson,  case  against  a  deputy-sheriff 
for  a  false  return  as  to  partnership  effects. 

IV,  ch.  130,  a.  4.  86.  Officer  liable  for  a  false  return  in  dower, 
and  this  false  return  conclusive. 

FALSE  REPRESENTATIONS,  ii,  cb.  40,  a.  19.  See  /n- 
auraace. 

FALSE  VERDICT.    See  Verdwt. 

FAMILY  BIBLES,  entries  in  ;  see  iU,  ch.  81,  a.  5.  1,  3. 

FAMILY,  where  it  means  heir,  ij,  ch.  137,  «.  14.  16.  Family 
bibles ;  see  Bibles.  Of  paupera ;  see  Poor,  ii,  ch.  63.  Meaning 
of  the  vori,  family. 

FAHCE,  how  forbidden  and  punished,  vii,  ch.  306,  a.  6.  3. 

FARM-j  the  word  of  itself  in  a  will  does  not  convey  e  fee,  ir, 
ch.  138,  a.  3.    May  include  leasehold  estates,  iv,  cb.  137,  a.  15-  8. 

FARO-BANK,  illegal  play  io  Virginia  &c.,  vii,  ch.  333,  a.  18. 4. 

FATHER,  where  heir,  iv,  ch.  136,  a.  1.  Ia  next  of  kin  to  his 
child,  it  having  no  issue.  See  Partnt  m4  ChSdf  it,  cb.  SI.  St* 
PooTf  Uf  cb.  6?- 


.y  Google 


INDEX.  '^6 

FEAR  OF  CAPTURE,  maksB  no  loss  on  a  policy  against 
captures,  li,  ch.  40,  t.  lit;  a.  7.  36.  See  dbanderanent  mtd 
Sloekade. 

FEDERAL  DISTRICTS,  as  to  crimes,  rotes,  he.  in  theoi ; 
retailing  Uc.  in  them,  rii,  ch.  206,  a.  T.  State  coarts  cannot  take 
cognizance  of  offences  in  them,  a.  7.  lohabitanls  in  them  cannot 
exercise  any  State  privileges,  or  be  su^eet  to  any  State  burdens, 
a.  7.  Federal  courts,  vi,  ch.  187.  Powers  and  duties.  See 
Courte. 

FEDERAL  JURISDICTION,  ri,  ch.  187.  See  Statt  ^hit, 
JuritdictioH,  fac.  

FEE  SIMPLE  ESTATES,  descended,  it,  ch.  136,  a.  3.  See 
Ertatet,  and  DtKcnii  and  Dvoiae. 

IV,  cb.  128,  8.  1.  Words  that  pn  a  fee  simple;  general  obser- 
vations, 1,  2. 

IV,  ch.  12S,  a.  S.  Words  paying  &c.,  when  a  fee  or  act ; — rule 
a  devise  to  a  man  paying  a  certain  sum,  legacy,  be.,  is  a  fee,  if  by 
any  posnbility  he  may  be  a  loser,  if  he  take  but  a  life  estate,  1. 
Reasons,  1.  Not  a  fee  if  he  is  tt)  pay  out  of  the  rents  and  profits* 
1 ;  cases,  3  to  6.  Paying  debts  &c.,  devisee  has  only  such  interest 
as  the  purpose  requires,  7,  8.  And  no  interest  if  that  be  answered 
otherwise,  8.  Where  as  much  of  it  aa  was  ooi  so  wanted,  feH  into 
the  retiduum,  8. 

Other  cases ;  the  devisee  paying  certain  snms,  give  a  fee,  9  to 
14.  Devise  of  wild  landr  carries  a  fee  mthoui  words  of  inherit- 
ance, 15.  Hay  be  proved  to  be  wild  land  by  parol,  16.  A  fee  by 
reason  of  paying  bc.^  16. 

IV,  ch.  126,  a.  p.  Words,  estate,  intemt,  when  a  fee  or  not; 
rules  and  cases,  1  to  38.  Often  connected  with  the  words,  "  aU 
my  estate,"  or  "  all  my  temporal  estate,"  in  the  introHuctioa  of  tiM 
will,  iv.ch.  114,a.  24.  8. 

IV,  ch.  128,  a.  4.  Oiber  words  that  ^ve  a  fee,  1.  A  power  to 
dispose  of,  gives  a  fee,  1.  Trustee's  estate  is  in'  fee,  if  the  cetfttt 
que  tnufs  be  bo,  2.  A  fee  conditional,  and  Pells  v.  Brown,  3. 
So  the  devisee  to  have  the  inheritance,  if  the  law  will  allow  it,  4. 
Other  cases,  5  to  11.  As  to  localities,  12.  Special  intent  to  ex- 
clude a  person  gives  a  fee  ;  cases,  13. 

IV,  cb.  126,  a,  6.  American  cases. — Children  conslrntfd  words 
of  purchase  in  fee,  Grover  v.  Pew,  I .  Same  principle,  Rictmrdscm 
tt,  ux.  in  errdr  «.  Nuyes,  3.  Word,  estate.  Bates  b  ui,  v.  Webb,  3. 
Testator  devised  all  bis  property  to  bis  children,  to  be  divided  be. ; 
but  if  one  or  more  of  them  Hied  before  twentyone,  or  without  issue 
over,  they  toolc  a  fee  by  executory  devise,  4.  Or  construed  and, 
4.     A  fee  merely  by  construction  of  the  whale  will,  6  b  7. 

FEE  CONDITIONAL.  See  Condition,  iv,  ch.  Ill,  a.  6. 
IV,  ch.  1 14,  a.  22.  7,  Spaulding  e.  Spaulding.     Pells  v.  Brown  b 
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al.,  examined,  17,  c'h.  114,  a.  31.  See  Fee  3W,  ir,  ch.  129,  «.  J. 
1,  3,      Slc.     Before  the  siataie  dt  donii,  3. 

FEE  FARM  RENT,  ii,  ch.  &5,  a.  4.  See  ilen^  r,  ch.  151, 
the  nature  of  fltc. . 

FEE  TAIL,  ir,  ch.  139.  What  words  Sic.  make  a  fee  tul. 
See  TaU  EitaU,  it,  ch.  129. 

FEES,  i,  ch.  9,  a.  6  ;  aod  ii,  ch.  49,  ».  10.  One  receives  fees 
pretending  a  right  lo  them,  but  bavinj;  none,  is  held  tu  refund  thecn. 
'  I,  ch.  31.  Quantum  meruit  lies  for  fees  for  one  appointed  a 
commissioDer  on  the  deft's.  nomination,  a.  I .  Oll'icer  cannot  demand 
hia  fee  before  he  baa  perfocmed  hia  service,  a.  2.  But  may  after  done, 
though  the  process  be  erroneous ;  is  entitled  to  his  fees  on  execution, 
though  the  parties  compromise  after  the  goods  are  seited  and  before 
aold.  How  found  in.EoglaDd,  a.  3.  The  principle  in  England  as  to 
counsellors  and  physicians  does  not  apply  here,  s.  5,  6.  Our  fees, 
bow  fixed  by  fee  bill,  s.  7.  Not  as  to  phyucians  or  attoraiea,  as  be- 
tween them  and  their  clients,  a.  7.  Attomiea'  lien  for  their  fees.  See 
.  lAen  and  Set-off,  v.  ch.  168,  a.  6  &c.,  a.  8.  Fees  paid  aa  a  mere 
gratuity  cannot  be  recovered  back,  a.  9.  Fees  created  anew,  after 
depudes  are  appointed,  belong  (o  the  principal,  s.  10.  One  having 
covenant  for  them  cannot  have  oMum/mf ,  a.  10.  Depu^  takes  extra 
fee,  case  lies  against  tbesherifil  a.  11.  Not  entitled  to  poundage  dU 
the  goods  are  sold,  s.  1 1.  Nor  to  any,  if  the  judgment  be  erroneous, 
E.  11.  How  liable  for  taking  too  large  fees,  14.  Entitled  to  fees 
earned  before  he  goes  out  of  office,  though  he  leaves  the  busineas 
unfinished,  s.  15.  Attorney  liable  for  the  officer's  poundage  on  exe- 
cution,  s.  16  to  24.  Honorary  Pilot's  contract  for  extra  fees;  and 
a.  25, 

n,  ch.  49,  Shed's  case.  If  an  officer  take  too  large  fees  by  mift* 
take  or  supposing  he  is  entitled,  he  is  not  indictable,  but  ia  liable  in 
atnmpsit,  s.  14.     IH,  ch.  75,  a.  7,  exorbitant  fees. 

V,  ch.  144,  a.  3.  2.  If  the  sheriff  take  a  bond  for  his  fees  it  is 
void. 

V,  ch.  144,  a.  15,  Debt  for  fees  of  officers  in  several  cases;  as 
for  fees  on  executing  en  elegit  and  other  executions,  7,  8.  At  com- 
mon law  officers  were  paid  by  the  king,  9.  Deputy-sbeiiff  recov- 
ered his  fees  in  debt  on  execution,  10  Debt  for  atiornies'  fees,  10. 
No  objection,  the  writ  is  erroneous,  10,  May  sue  in  debt  for  all 
fees  established  by  statute,  II.  If  by  cuatom.  it  must  be  reasona- 
ble, 11.  Fee  bill,  13.  Fee  follows  the  service.  14.  Cobny  and 
Province  iiiwa  as  to  fees,  1 5.  Mnteriiil  pacts  of  Mas^iachusetts  fee 
bill  of  February  13,  1796,  No  usage  as  to,  can  avail  against  an 
expresa  statute,  18.  Thirty  centa  cannot  be  taken  in  addition  to 
poundage,  20.  .  But  ^a  there  had  been  a  usage  to  take  the  thirty 
cents,  held  Shed  was  not  indictable  ;  reasons,  20.  Fees  are  barred 
by  the  acts  of  limitation,  21.  If  the  debtor  swear  out  Sic.  the  offi- 
cer has  hia  action  for  his  travel  and  poundage  against  the  judgment 


.y  Google 


INDEX.  39T 

creditor,  32.  Debt  on  the  fe«  bill  for  ^SOpeoally,  eg&inst  deft,  for 
exloning  illegal  fees,  23.  Sheriff  can  receive  of  bis  deputy  but 
OD9  quarter  of  tbe  fees,  35.  Crier's  fees,  a.  16.  30.  A  negotiable 
note  taken  by  an  officer  for  bis  illegal  fees  is  void,  and  offence  not 
indictable,  36.  He  does  not  incur  the  penally  if  he  take  loo  large 
fees  from  a  party  not  liable  to  pay  them,  27. 

FEIGNED  ISSUE,  ii,  ch.  66.  a.  3.  3;  vii,  cb.  318,  a.  15.  3. 
An  officer  is  indictable  for  taking  too  Urge  fees. 

FELONIOUS  intent  in  larceny  aod  robbery,  bow  understood, 
vii,  ch.  214  }  especially  a.  11,  a.  13. 

FELONY,  vi,  ch.  200,  a.  1 .  What  is  felony  by  our  laws ;  is  at 
commoo  law,  and  on  statute  ;  once  included  treason,  1.  Geoeral 
principle,  3.  Ancient  felonies,  2.  Modern  felony,  3-  How  under- 
stood, 3.  Trespass  is  merged  by  being  turned  into  a  felony,  4. 
Every  man  is  bound  to  pursue  a  feloay,  5.  A  staiuie  making  an 
offence  a  felony  incidentally  gives  it  all  tbe  properties  of  a  felony 
at  common  law,  6.  How  tbe  notion  of  a  felony  begun  in  the 
camp  as  to  property,  7  ;  and  why  not  felony  to  take  away  parts  of 
Uie  freehold  or  real  estate,  7.  The  thiDga  taken  must  be  of  some 
value  to  tliemselves,  8.  Hence,  no  felony  to  take  charters,  or  an 
infant  in  ward,  8.  Nor  beasts /er«  natvra  unfit  for  food,  8,  as  dogs, 
cats,  bears,  foxes,  tuc.  If  A  steal  the  goods  of  B  of  the  least  value, 
it  is  felony,  9.  English  notions  of  felony  seem  to  have  arisen,  1st 
From  forfeitures  of  estates  :  2.  Death  or  a  crime  punished  with  it : 
3.  The  ancieol  camp  s^rit  and  discipline,  10.  How  grounds  of 
felony  in  England  have  hardly  existed  here,  1 0,  Word  felonjf 
vaguely  used  in  tbe  act  of  Congress,  11.  Coke's  definition  of  felo- 
ny ;  piracy  a  felony,  bui  not  by  tbe  common  law,  1).  Felony  now 
has  no  definite  meaning,  12.  How  a  conapirary  or  misdemeanour 
is  merged  in  a  felony,  13.  Sevbra,l  enier.ng  a  dwelling-bouse  to 
cut  off  an  ear  of  an  inhabitant,  is  not  a  felony,  14.  Maybem  neyer 
ivas  a  fekmy  here,  14.  ■ 

VI,  ch.  200,  a.  3.  Coins  and  current  money ;  counterfeiting  Szc. 
crfns  inc.  See  Cotn*.  VI,  cb.  300,  a.  3,  debasing  coins.  See 
Coin*. 

VI,  ch.  200,  a.  4.  Bank  bills  counterfeiting.  See  Bani  Bilh  ke. 

Piracy,  homicide,  arson,  burglary,  forgery,  larceny,  and  robbery, 
murder,  and  manslaughter,  rape,  and  sodomy.  See  those  heads, 
and  Table  of  Contents,  vi,  ch   200  to  vii,  cb.  2l6. 

V,  ch.  I36.     ForfiiJture  for ;  and  for  other  crimes,  a.  I,  a.  3. 

VI,  ch,  186,  a.r5.     Felony  committed  on  the  high  seas. 
FEME  COVERT.     See  Baron  and  Feme,  and  Husband  tmS. 

Wife.  Her  note  is  void,  and  no  conaideraiioii,  i,  ch.  1,  a.  29.  II, 
cb.  36,  a.  8.  Her  deed  is  void,  and  she  may  plead  non  eitfacr- 
ftun,  11 

111,  cb-  101,  a.  3-  But  covenant  lies  against  her  on  her  cove- 
nut  in  a  fine,  30.    IV,  cb.  106,  a-  4.  3. 
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IV,  eh.  127,  a.  14.  3.    Where  she  may  make  a  will  or  not. 

VI,  ch.  133,8.6.  May  be  guilty  of  a  Torcible  eotry;  or  of 
-  keeping;  a  batrdy-house.  See  Bawdy-Hoa$e }  see  Baron  and 
Femt,  mA  HuMband  Wife. 

FEME  SOLE,  i,  ch.  29,  a.  1.  K  she  be  joint  executrix  or  ad- 
minislratrix,  and  merries,  her  power  ceases,  14. 

FENCES,]!,  ch.  66,  a.  1.  General  prlDcipIe ;  modem  law 
requires  the  owner  or  occupier  to  fence,  1.  Erroneous  decision 
that  the  deft,  was  bound  to  feuce  gainst  cattle,  trespassers  in  the 
adjoining  land. 

In  Star  v.  Rookesby,  four  points  decided.  Dt-ft.  used  dme  out 
of  mind  to  repair,  and  did  not,  so  his  caitle  came  into  the  pit's,  dote  : 
decided,  1st,  Case  or  trespass  lay ;  reasons ;  S.  Charge  to  repair  it 
against  common  right :  3.  On  such  charge  the  pit.  must  make  a 
good  title,  and  possession  ia  good  against  a  wrongdoer  :  4.  Shewing 
the  deft,  is  bound  by  preKription  is  sufficient,  2.  Such  prescriptive 
obiigalton  may  exist  here,  3,  3.  If  K  bs  bound  to  repair  and  do 
not,  and  thereby  my  cattle  escape  and  fall  into  a  pit,  I  may  hare 
case  against  him,  4.  Occupier  must  repair,  4.  If  deftV  cattle 
get  into  the  pit's,  land  by  defects  in  his  fences,  he  has  no  action ; 
but  has  if  through  any  other  fence,  6.  If  A  put  his  cattle  illegalhr 
into  black  acre,  and  ihey  get  into  my  land  for  want  of  fences,  i 
may  have  an  action  against  him,  even  if  my  fence  be  bad ;  Baker 
ti.  Andrews,  6,  7. 

II,  ch.  66,  a.  2.  Massachusetts  statute  respecting  fences  &c- 
Case  for  not  building  fences,  1 ;  and  declaration.  Division  and  ac- 
count of  expense  must  be  in  Writing,  1.  Material  parts  of  Massa- 
chosetts  acts  of  February  21,  17S6 ;  of  Province  act  of  1693,  3  ; 
of  February  24,  1766,  as  to  common  fields;  novel  principle  in  it, 
3;  of  June  27,  1785,  as  to  nusances,  4;  of  February  27,  1787, 
as-  to  buildings  and  fences  on  highways,  5.  Any  written  agreement 
a#  to  fences  valid,  7.  At  common  law  one  may  have  curia  elaudeA- 
da  to  compel  making  fences  ;  and  a  quia  timet,  6.  Massachusetts 
act  of  February  14,  1789,  material  parts  of  it,  9. 

II,  ch.  66,  a.  9.  Cases,  English  and  American  ;  important  case, 
Rust  V.  Low  &  al.  1  ;  and  in  it  many  English  cases  cited.  Points 
bur  court  decided  :  I.  That  onu  is  not  bound  to  fence  at  all  against 
cattle  trespassing  in  the  adjoining  land  :  3.  By  the  old  common  law 
every  one  was  bound  to  keep  his  cattle :  3.  Prescription  to  fence  ia 
allowed  at  common  law :  4.  Our  country  has  been  settled  long 
enough  for  prescription,  1.     Other  cases,  2  to  ?. 

III,  ch.  76,  a.  8.  33.  Fences  standing,  go  to  the  heir  as  a  part  of 
the  inheritance.  IV,  ch.  133,  a.  3.  3.  And  even  materials  for 
fences,  id. 

Ill,  cli.  78,  a.  6.     Waste  in  fencea  or  not ;  several  cases. 
Ill,  ch-  79,  a.  3.  1.     Prescriptive  right  to  have  fences  repaired. 
'  V,  ch.  171,  a.  13.     Pleas  in  replevin  as  to  fences. 
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V.  ch.  ITS,  a.  11.  11.  IS.  Special  pleadings  id  tretpass  as  to 
fences  b;  prescription  Ulc.  Defecti  io,  may  be  pleaded,  iii,  ch.  91, 
a.  a.  12.     So  a  rigl^l  to  cut  down  pit's.  14. 

V,  cb.  172,  a.  5.  2.  Law  against  leaving  fences  open  or  tbrow- 
iig  fence  down.     Art.  7.  24,  every  close  fenced  in  law. 

VII,  cb.  211,  a.  9,  9.  Deft,  indicted  for  throwing  down  fence 
in  I  he  nwht  time 

FEOFFMENT.  Where  our  deed  with  liveiy  of  seizin  on  the- 
land,  may  be  construed  a  feoffment,  iv,  cb.  104.  a.  3,  Our  deed 
recorded  without  such  livery,  but  with  ibe  grantee's  entry  under  it, 
baa  the  effect  of  a  feoffment,  iv,  ch.  104,  a-  3;  point  9,  10,  11, 
Manhstl  D-  Fish.  Registry  had  no  effect  till  livery  of  seizin  made, 
id.  Ezamined,  id.,  13,  14.  Effect  of,  at  common  law,  30.  With 
it  our  deed  recorded  compared,  vi,  ch.  109,  8.  13. 

FER£  NATURE,  iii,  ch.  72,  a.  1.  9.  Doves.  See  Dova. 
Conies.  See  Coniet,  See  J)eeoif  Pond.  Case  lies  for  mischief 
done  by  them,  16. 

m,  cb.  76,  a.  9.  Oaoeral  principles  ;  one  has  absolute  pri^rtj 
in  animals  lame  by  nature,  1.  Aa  in  cattle,  poultry,  1.  But  only 
qualified  in  those  wild  by  nature,  by  making  them  tame,  2  ;  1^ 
reason  of  their  weakness,  4  ;  reasons,  4,  5.  This  qualified  property 
continues  as  long  as  they  have  a  disposition  to  return,  as  in  doves, 
rabbits,  be.  6.  Continues  in  swarms  of  bees  as  long  as  the  owner 
pursues  and  can  keep  sight  of  them,  6.  So  cootinues  as  long  as 
the  owner  has  the  animals  in  bis  power,  as  fish  confined  in  bis  pond, 
and  the  young  of  birds  tu.  in  tbeir  nests  in  his  land,  7  ;  and  as  long 
as  tbey  continue  in  bis  land,  8.  One  may  have  property  in  a  mon- 
key or  parrot,  8.  Every  man  may  seize  a  wild  beast,  fowl,  fish,  or 
insect,  not  seized  by  another,  while  so  seized  be  has  this  qualified 
property  while  alive,  and  absolute  when  dead,  10.  Cases  explain- 
ing these  principles,  II  to  19.     When  they  may  be  killed  or  not. 

IV,  ch,  133,  a.  3.     Several  cases,  and  grounds  of  tbem,  10. 

V,  cb.  171,  a.  3.  Replevin  does  not  lie  for  these  animals,  2.  As 
to  larcetvy,  vii,  cb.  214,  a.  1.  3. 

FERRIES,  ii,  ch.  67,  a.  1.  General  principles.  Are  parts  of 
the  highway,  1.  One  who  has  a  ferry  is  bound  to  keep  it  up  in 
order,  1.  He  must  have  a  reasonable  compensation,  1.  Hence  it 
becomes  proper^,  1.     An  incorporeal  hereditament,  1. 

0,  cb.  67,  a.  2.  Ferries  established  by  statute  law.  Material 
parts  of  the  statutes  of  the  Colony,  of  the  Province,  and  State,  of 
February  14,  1697. 

II,  ch.  67,  a.  3.  Actions  against  ferrymen  by  passengers.  One 
for  not  keeping  a  boat  in  repair,  1.  Information  against  a  feny- 
tiian  for  taking  more  than  ancient  toll,  3.  Owner  o^  cantmt  take  it 
away  and  build  a  bridge,  1.  Case  for  refusing  to  carry  a  passenger, 
and  special  damages,  3.  If  no  special  damages,  only  as  indictment 
lies,  3. 
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II,  cb.  67,  a.  4.  Case  by  a  ferrymao  against  odo  iarading  bb 
rights,  1.  Manner  of  declarUig  against  a  wrongdoeE  who  sets  up  « 
ferry  near  by  Stc.,  1.  As  on  possession  be.,  1.  Case  against  one 
for  carrying  passengers  near  the  pit's,  ferry,  3.  On  possessira. 
Trip  0.  Frank,  2.  Mere  question  as  to  place,  2.  As  far  only  as 
the  ferryman  is  compellable  to  cany  passengers,  he  can  claim  a 
right,  3.  A  ferryman  brought  case  against  the  proprietors  of  t 
bridge  buih  near  where  his  was,  stated  his  seizin  he. ;  Massachu- 
setts act,  incorporating  them,  authorized  the  bridge,  and  provided  a 
special  mode  to  ascertain  the  pit's,  damages  ; — this  did  not  deprive 
him  of  bis  common  right  to  try  bis  cause  by  a  jury  tic.  in  a  cm\ 
action,  3.  His  seizin,  proved  by  eighty  years*  possession,  did  not 
state  a  disseizin  by  bis  loss  of  toll  by  the  erection  of  the  bridge,  3 
to  T.  Lilce  action  by  a  town  against  A.  B.  for  carrying  passengers 
near  tn  their  ferry,  8.  Seizin  in  demesne  stated  their  toll  established 
by  the  Sessions,  8.  Our  ferries  are  often  private  property,  estates  in 
fee,  9.  And  not  viewed  as  appendent  to  any  corporeal  estate,  9. 
Mode  of  declaring,  10.  Penalty  given  for  dislori>tng  a  ferry  mtist 
be  sued  for.  II. 

Vn,  cb.  SOS,  a.  6.  Offences  iii  not  keeiung  well.  It  is  a  nusaoc* 
ne^genlly  to  keep  one. 

FEUDS.  FEODA.  Principles  of,  l»-iefly  examined,  iv,  cb.  104, 
and  iv,  cb.  114,  a.  36;  iv,  cb.  136,  a.  1.  10.  Feudal  contract 
while  it  continued,  never  charged  the  person,  but  only  the  land,  v, 
ch.  151,  a.  3.  2. 

FICTION,  of  law,  by  it  every  act  in  a  term  is  deemed'to  be  tbe 
first  day  of  it ;  but  this  may  be  contradicted  in  several  cases ;  if  a 
deed  be  enrolled  in  it,  tbe  true  day  of  the  enrolling  it  may  be  aver- 
red, V,  cb.  166,  a.  3.  3.  4.    See  Jttcord,  iii,  cb.  93,  a.  2.  6. 

VI,  ch.  193,  a.  3.  No  fictions  of  law  in  criminal  cases. 

I,  ch.  30,  a^14.  Fictitious  bills,  or  bills  drawn  in  favour  of 
payees  that  do  not  exist. 

Ill,  ch.  S3,  a.  3.  6 ;  end  v,  ch.  160,  a.  3.  3.  Such  fiction  may  be 
contradicted  for  every  purpose  but  thai  which  for  it  was  introduced 
as  tlie  true  day  a  writ  is  sued  nut,  though  by  such  &ciion  it  is  the 
last  day  of  the  term,  id.  So  the  uue  day  a  judgment  is  signed, 
though  by  fiction  it  relates  to  tbe  first  day  of  the  lerm,  id.  Never 
prevuils  against  the  truth  of  tbe  fact,  to  defeat  tbe  ends  of  justice,  id. 
In  JKtione  juru  temper  aquitat  exiatei,  iv,  ch.  133,  a.  8.  II.  Last 
day  of  tbe  term,  v,  ch.  146,  a.  3.  15. 

FIDDLERS,  vii,  ch.  306,  a.  4.  3.  How  restruned  and  treated, 
punished,  be. 

FIDEI  COMMISSUM.    See  Uia  and  TnuU,  iT,.cb.  114. 

FIDUCIARY  POSSESSION,  vi,  eh.  179,  a.  19.  38. 

FIEF.    See  Feud. 

FIERI,  proceedings  in,  vii,  ch.  331,  a.  8.  3. 

FIERI  FACIAS,  ii,  ch.  69,  a.  3.  Is  an  execution  in  Ei^land 
against  the  debtor's  goods  only.    If  satisfied,  need  not  be  re(urDed> 
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ii,  cb.  76, 1. 13.  Where  ootbing  mora  is  to  be  dtme  id  the  sait ; 
goods  sold  00,^1  cb.  136,  a.  14.  Exectitioa  %a  Virginia,  r,  cb. 
136,8.  19.33. 

FIELDS,  common  and  general,  and  field-drirers.  See  Fencet^ 
ii,  cb.  66,  a.  2.    Massaehusetis  statutes  on  the  subject. 

FIFTY-SIX,  the  rule  of,  vii,  cb.:j24,  a.  11.  9,  10,  It ;  and  vii, 
cb.  227. 

FILING  ACCOUNTS.  See  Bookt  of  AccounU,  lAmitationt, 
and  Sef-cf. 

FINAL  DECREE.  See  Admiralty,  and  Pnobate.  Final  juris- 
dtctioo ;  see  JuriidicUon.  Final  judgment ;  see  Judgment  and  Ap- 
ptal,  r,  cb.  14o,  a.  4.  4. 

FINDING  GOODS.  See  BaUment ;  and  i,  cb.  17,  a.  2;  and 
IVoWT,  iii,  cb.  77 ;  and  iii,  cb.  76,  a.  7. 

FINE  AND  IMPRISONING,  how  evidence  of  a  court  of 
record,  t,  cb.  137  ;  v,  ch.  138. 

FINES,  are  sued  for  in  civil  actions,  iii,  cb.  75,  a.  6.  14,  1-5  ; 
and  distrained  for  by  statute,  t,  cb.  136,  a.  14.  Warrants  of  distress 
for,  a.  1  &.  Where  sued  for  by  an  officer  or  his  successor.  See 
Suceetnon,  iii,  ch.  76,  a  10  ;  cases.  I^ominal  only,  vi,  cb.  301,  a. 
5.11,  Assessed  by  judges,  vii,  cb.  222,  a.  1 6,  for  various  crimes. 
See  each  Crime.  Dell,  fined,  a  witness,  iii,  ch.  90,  a.  11.  17,  for 
another.     In  Columbia,  vii.  cb.  323,  a.  16.  5. 

FINES  AND  RECOVERIES.  See  Reeoveria;  and  vii,  ch. 
233,  a.  7.  6,  9. 

FINGER.    See.^a;Aem. 

FIRE-ARMS.  See  ^mt ;  or  arms,  see  Attachment,  JOittreit, 
Bxeetttion,  vi,  ch.  203,  a.  7.  B. 

FIRE,  insurance  against,  ii,  40,  a.  26,  17,  21 ;  cases.  See  In- 
turanee.  Loss  by,  where  the  tenant  must  pay  rent,  Fowler  &  al. 
V.  Bott.  Where  do  right  of  action,  i,  ch.  4  ;  iv,  cb.  1 17  ;  cases, 
T,  cb,  173,  a.  t ;  iv,  ch.  133.  Negligently  keeping,  V,  ch.  173, 
a.  1.  8  be. 

Where,  in  a  fire,  houses  may  be  pulled  down,  iv,  cb.  126,  a.  1.  9. 

FIRE-BOTE.  See  Ettovert,  Watte,  iii,  cb.  76 ;  and  Botet, 
iv,  cb.  130,  e.  1. 

FIRE-WORKS,  and  fire,  vii,  cb.  208,  a.  3,  a.  7.  Fire  engines, 
vii,  cb.  208,  a.  7.     Fire-wood,  vi,  ch.  203,  a.  7.  8. 

FISH  at  large  in  a  pond  go  to  the  heir,  iv,  ch.  125,  a.  6.  3 ; 
those  caught,  go  to  the  executor  or  administrator,  being  severed,  ir, 
cb.  133,  a.  3.  2;  and  iii,  ch.  76,  a.  8.  Fish  acts,  vH,  ch.  308. 
Waste  in  fish-ponds,  iii,  cb.  78,  a-  8. 

FISHERY  :  a  fishermao  in  a  vessel  of  30  tons  or  more,  is  ex- 
empted from  militia  duty,  t,  ch.  137,  a.  4.  6.  Fishing,  v,  ch.  146, 
a.  8.  10 ;  acts  to  regulate,  are  public  acts.  . 

n,  ch.  68,  a..l.  As  to  fisberies,  flau,  and  rivers.  General  prin- 
tiptes.    Tbe  right  to  take  fiah  is  conmoB  with  others,  or  teiveral,  1. 

TOfc.  Tin.  31 
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Hence  a  cMimon  fishery,  or  a  stoeral  fithtry,  1.  A  several  fishery 
is  the  exclusive  right  to  fish  in  a  navigahle  river^  or  arm  of  the 
sea,  1.  So  is  a  free  fisher}-,  1.  Both  are  by  prescriplioo,  t.  Sev- 
eral cao  be  claimed  but  by  tlie  owner  of  the  adjoining  land,  I.  In 
one,  may  be  subject  to  limited  rights  in  others,  1  ;  a.  2,  7.  Subject 
has  a  right  to  fish  in  all  navigable  rivers,  1  ;  as  he  has  in  the  arms 
of  the  sea,  1.     Three  kinds  of  j  separate,  free,  and  commao,  1. 

II,  ch.  &8,  a.  2.  When  a  conamoo  fishery,  1 .  Every  one  was  once 
common,  1.  How  a  fishery  may  become  exclusive  to  the  United 
States,  1.  Our  right  by  treaty,  1 .  Diflereni  States  make  no  difier- 
eoce  as  to  ibe  bank  and  sea  fisheries,  2.  Our  river  fisheries  are 
under  the  control  of  each  Smte,  2.  By  the  king's  charters,  how 
all  his  subjects  had  a  right  to  fish,  2.  French  rule,  3  Si  4.  Fish- 
eries he.  may  be  appurtenant  to  land,  4.  So  ilata  to  a  wharf,  4. 
Primd  facie,  every  subject  has  a  right  to  fish  in  an  arm  of  the  sea  i 
but  this  right  may  yield  to  a  prescriptive  right  in  some,  5.  Id  a 
common  fishery  no  one  has  a  right  to  the  fish  till  caught,  5.  But 
in  a  pond  enclosed  has  &k.,  S.  One  may  grant  his  water,  aitd  the 
-  fish  in  it  pass,  5.  Every  man  may  fish  in  the  sea,  of  common 
right,  6.  So  every  subject  in  a  navigable  river,  tJll  the  law  order 
otherwise,  6.  One  cannot  prescribe  in  that  which  of  right  the  law 
gives  a  common  right,  6.  In  rivers  not  navigahle,  the  proprielors 
of  lands  on  each  side  have  the  right  of  fishing,  7.  But  not  so  in 
navigahle  rivers,  7,  There,  if  any  one  claim  an  exclusive  right,  he 
must  shew  title  by  prescription,  or  otherwise,  7.  And  act  of  Con* 
gress.  May  18,  1796,  6.  An  arm  of  the  sea  is  where  it  flows 
and  reflows ;  is  th^  same  as  the  sea  itself,  ^.  Is  the  king's.  A 
grant  of  a  separate  fishery,  does  not  pass  the  soil  or  water,  9.  But 
afva  passes  the  fisb,  and  water,  but  not  the  soil.  Constable's  case, 
9.  Neither  free  o  cocnmon  fishery  oan  exclude  the  owners  of  the 
soil,  9, 

Rivera  navigable,  10.  See  Jtiuerj.  The  great  fresh  water  rivers 
in  Pennsylvania  have  been  viewed  as  navigable,  7,  A  right  lo  fish 
gives  no  right  to  any  of  the  soil,  even  to  track  or  tow.  10.  Once 
faeld,  otherwise,  10,  11.  Sea  kc.  belongs  to  the  public,  12,  14. 
Pleadings  on  the  ground  the  English  law  is  adopted  here,  13. 

11,  ch.  68,  a.  3.  Statutes  of  Massachusetts ; — material  parts  of 
them  Colony  acts  1641  6ic.,  as  to  the  fisheries  common  to  the 
householders  in  great  poods,  bays,  coves,  and  rivers  in  the  town 
where  the  tide  ebbed  and  flowed,  1.  Property  to  low  water  mark, 
where  allowed  fac.   See  Fowling ;  see  FiaU,     This  old  law,  how 

firactised  on,  2.  This  act  bow  it  materially  altered  the  common 
aw  as  to  flats,  great  poods,  as  paths  to  such  ponds,  3,  4,  5.  See 
Mill-Danu,  Colony  confined  fishing  and  fowling  to  householders 
living  in  the  town  ;  the  practice  otherwise,  id.  How  our  legislature 
has  regulated  mill-dants,  and  fisheries  in  rivers  not  navigable,  6. 
U,  ch.  68,  a.  4.  Cases  on  this  Colony  law.    Common  right  to 
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ps.ss  oo  ntvigflble  waters  not  affected  by  a  town  rote,  1.  Other- 
wise, if  the  tide  do  not  ebb  and  flow,  2.^  Owoe'r  of  the  adjoitiiDg 
lands  owns '  the  stream,  3.  Navigable  waters  and  commoi*  high- 
ways, and  how  wharves  may  be  built,  Pierce's  case,  3.  Crowning* 
shield's  case,  4.  So  Adams  o.  Frothingh'am,  fi.  Store r  ».  Free- 
man, &,  8.  Austen  tr.  Carter,  6.  All  as  to  building  on  6ats ;  flats 
tnay  pass  as  appurtenant  to  a  wharf,  7.     Oiber  cases,  9,  10. 

II,  cb.  68,  a.  5.  Common  law  right  to  pass  another  man's  land 
to  fi^b  &c..  White's  case,  3.  Where  the  middle  of  a  river  is  tba 
dividing  line,  3.  Where  the  law  of  1641  did  not  annex  the  flats  to 
the  adjoining  upland,  4. 

11,  ch.  68,  a.  6.  Massachusetts  acts  as  to  river  fisheries.  The 
construction  of  tbeui ;  are  public  aC\s ;  material  parts  of  tbem, 
1  to  9. 

II,  cb.  68,  a.  7.  Remedy.  Five  points  decided  in  Stougfaton  v. 
Baker,  5,  Several  points  in  Adams  v.  Frothingham,  1.  Six  points 
in  Cooltdge  e.  Williams,  4.  Several  points  in  Burnham  t>.  Web- 
ster, 6.  Commonwealth  «.  M'Curdy,  7  ;  all  these  as  to  flats  and 
fisheries. 

II,  cb.  6S,  a.  8.  Cod  and  sea  fisheries  regulated.  'Material  part* 
of  HassacbuseUs  Colony  laws,  A.  D.  1646  he.,  and  1668  ;  and  of 
the  ProviMCfl  law  of  16^ ;  and  of  the  act  of  Congress  of  February 
16,  i792;,and  February  18,  1793. 

'II,  ch.-68,  a.  9.  Fisheries  among  the  several  States  ;  traced  and 
considered. 

II,  ch.  66,  a.  10.  Construction  of  Massachusetts  statutes'  as  to 
river  fishing ;  several  cases,  1,  3,  3. 

FLAG,  how  sailing  under  an  enemy's  flag  makes  one  an  enetnj, 
vii,«h.  227,  s.  63. 

FLATS,  as  to,  added  by  said  Colony  law  of  1641,  flats  not  ez- 
-ceeding  100  rods  belong  to  the  owner  of  the  adjoining  uplands,  but 
not  the  channel,  &.  A  deed  of  flats  extending  indefinitely  lowards 
hw  water  mar):,  construed  to  extend  to  it  inc.,  but  not  below  it,  d. 
No  flats  belong  to  an  upland  lot  expressly  bounded  by  high  water 
mark,  ii,  ch.  68,  a.  4.  Owner  of  the  adjoining  upland  has  the  ex- 
clusive right  to  low  water  mark,  Austin  v.  Carler,  6.  And  maj 
build  and  obstruct  thereto  when  he  pleases.  6.  ^lere,  as  to  sa 
buitding ;  and  see  Storer  v.  Freeman,  5.  Flats  may  pass  as  ap- 
purtenant to  a  wharf,  7.  The  shore  is  the  land  between  high 
and  low  water  mark,  Storer's  case,  6.  Points  decided  as  to  the. 
rights  of  towns  be. ;  as  to  flats  and  fishing  &c. ;  Coolidge's  case, 
7.  Flats,  ground  bow  included  in  the  royal  charter,  iii,  ch.  76,  a. 
7.  19.    Included  in  a  deed  or  not,  ii,  ch.  68.  a   6.  4. 

FIXTURES  iii,  ch.  76,  a.  8.  Property  incident  as  heir-tooms, 
fixtures,  trees,  Uc.  General  principles,  1.  Are  a  special  kind  of 
property  incident,  appendent,  or  appurtenant  to  land  ;  as  lime-fcilns, 
mill-stones,  fish  in  poDds>  doves  in  dove-bouses,  deer  in  parks,  keys, 
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deeds,  and  chests ;  pumps,  chimney  pieces,  glass,  stoves,  and  fun- 
Dels  Sk.,  are  a  part  of  the  land,  though  in  themselves  personal 
property,  1 .  The  thing  annexed  must  be  fit  in  its  nature,  as  tur- 
bary to  a  house,  not  to  land,  2.  So  (b«y  must  agree  in  their  na- 
ture and  quality,  2.  BVit  a  thing  incorporeal  may  he  iacideot  to  one 
corporeal,  as  common  to  a  house,  2.  And  so  land  to  an  office,  3. 
But  not  land  to  land,  2.  Nor  meadow  to  pasture,  nor  one  office  to 
anoiber,  3.  In  a  gram  of  lands,  fish  in  a  pood,  mill-stones,  though 
taken  off  to  be  picked,  and  other  things  above,  fixed  tables,  bench- 
es, wainscot,  work  fixed,  pass,  Lidbrd's  case,  4,  5.  A  garden  and 
curtilage  may  be  incident  to  a  messuage,  6.  So  flats  to  a  wharf,  7. 
A  lime-kiln  may  be  so  or  not,  6.  As  to  trees,  see  Tree*.  If  a  tenant 
erect  a  barn  on  blocks  on  the  land  not  fixed,  it  is  no  part  of  the 
,  land,  21.  But  vats  and  other  things  as  above  ;  and  coppers  fixed 
by  ihe  tenanl  during  bib  term  for  his  trade,  he  may  remove  during 
it,  22.  Old  rule  holds  between  executor  and  heir,— hangings, 
tapestry,  and  iron  bucks  to  chimneys  belong  to  the  eiecntor,  23. 
Tenant  at  his  expense  erecfd  for  the  use  of  the  farm,  a  beast 
house,  carpenter's  shop,  a  fuel-house,  cart-house,  pump-house,  and 
fold-yard,  wall  of  brick,  &u:.,  and  let  into  the  ground  12  or  18 
tncbes ;  held,  he  could  not  remove  them,  even  during  the  term,  24, 
A  stove  on  its  feet,  and  funnel  fixed  loose  into  the  chimney,  are 
not  fixtures,  25.  But  are,  if  well  fixed  in,  Goddard  v.  Chase,  26. 
If  a  mortgagee  in  possession  erect  a  ham  on  the  land,  do  cellar 
under  it  &u:.,  he  may  remove  it,  27,  28.  Standing  fences  are  fix- 
tures; lo  salt-pans  go  to  the  heir,  33.  Pales,  posts,  and  rails,  go 
to  the  heir,  33,  Pictur<!s,  and  glasses  fixed  instead  of  wainscot,  are 
fixtures;  not  a  cider-mill,  33.  So  a  wooden  building  erected  on 
a  brick  foundation  by  the  tenant,  for  his  trade,  a  chattel,  remo^ 
able  after  the  term  expired,  he  continuing  in  possession,  35.  Things 
not  ponderous,  as  jewels  &;c.,  not  heir-looms,  36.  Nor  is  a  stone 
fixed  in  a  bark-mill,  37.  Remarks  as  to  fixtures,  69.  Machines 
in  manufactories,  39, 

IV,  ch.  1 14,  a.  15,  Codagan's  case.  Said,  furniture  suited  to  a 
bonie,  and  used  with  it,  is  an  heir-loom.  Ill,  ch.  7.8,  a.  15.  5.  6. 

IV,  ch.  133,  a.  3.  2.  £1000  a  year  granted  out  of  the  Barba- 
does  duties,  merely  personal.     Tombstone  goes  to  the  heir,  id. 

FLAXSEED.  Flax,  when  an  emblement,  iv,  ch.  133,  a.  3. 
Sutute  as  to,  vi,  ch.  208,  a.  7.  8. 

FLORIN,  equal  to  thirty-nioe  cents.  See  Tender,  v,  ch.  170, 
a.  5 ,  and  see  Moniei. 

FLOTSAM.  Goods  remaining  on  the  sea  ;  these,  and  jetsam 
and  i^an,  are  not  wreck,  iii,  ch.  76,  a.  7.  9,  10,  ] !.  Are  subject 
to  the  admiralty.  FloUam,  floating  on  the  surfiice  ;  jettam,  sunk 
under  water ;  ligan,  sunk,  but  tied  to  someliiing ;  tlerelict,  and  the 
king's,  only  when  no  owner  appears. 
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VI,  cb.  186,  a.  S.  10.  To  these  the  United  States  hare  suc- 
ceeded when  no  owner  appears,  iii,  ch.  76,  s.  7.  21. 

FLOWING  LANDS,  iii,  ch.  71.  See  MiOt,  LatuUfiov)ed,iic. 
itt,  cb.  74,  a.  3.  6. 

FOOT  RACE,  is  a  game  within  the  words  other  game  «r  games, 
T,  ch.  145,  s.  8. 

FOR.   See  Pro. 

FORBEARANCE,  a  consideration  of  a  promise  or  not ;  to  be 
good,  it  must  be  of  a  just  debt,  for  some  reawoable  time,  i,  cb.  1, 
a.  26, 1  to  3. 

FORCE,  is  actual ;  also  io  law.  What  is  each,  i,  ch.  2,  a.  I.  3. 
And  how  considered  whenever  the  deft,  justifies  using  it,  be  must 
show  he  used  no  more  than  was  necessary. 

FORCIBLE  ENTRY,  iv,  ch  132,  a.  6.  Material  part  of 
Massachusetts  act  of  June,  30,  1784,  as  to,  1.  Of  the  Province 
act  of  1700;  of  the  Colony.  One  may  be  indicted  for  an  entry 
iDto  laeds  mtmv  forte,  though  be  has  a  right  of  entry,  and  restitution 
is  made,  4.  Secut,  if  three  years  in  quiet  possession  immediately 
before  &tc.  4.  One  indicted  for,  5.  But  cannot  be  if  a  mere  ues- 
pasfl,  5.  Not  restraiDed  at  common  law  efiectually,  6.  5  R.  II.  7, 
first  direct  statute,  7.  How  adopted  here,  7.  Ancient  English 
statutes  the  foundation  of  ours,  8.  Estahhsbed  tvo  principles  :  1. 
A  right  of  entry  to  be  asserted,  but  in  a  penceable  and  easy  man- 
ner :  2.  Restitution  on  certain  facts,  9.  What  is  an  entry  in  siicb 
manner  or  not;  several  cases,  and  the  ground  of  them,  10  to  18. 
Ill,  ch.  80,  a.  1.  57,  title  is  not  in  evidence  to  prevent  restitution. 

V,  ch.  136,  a.  15,  3.  Costs  in,  are  levied  of  goods,  lands,  or 
body.     No  appeal  in,  vi,  ch.  188,  a.  3.  10. 

Vljrb.  204,  a.  12.  Forcible  entry  is  an  indictable  offence  at 
oommon  law,  and  on  the  statute,  I.  Is  an  offence  against  the  peace, 
1.  Is  a  violent  taking  possession  with  menaces.  I.  May  he,  ihough 
there  is  a  right  of  entry.  1.  Material  parts  of  an  indictment,  3. 
What  is  or  not,  2.  Must  be  actual  force  ;  not  such  to  draw  a  latch 
and  enter  a  house,  3.  Is  to  enter  a  cbu|ph  with  violence,  4.  May- 
be by  one  alone,  an  infant  or  feme  covert,  4.  Several  other  cases, 
4.  Forcible  detainer  ;  described,  5.  Indictment  must  be  certain, 
6,  American  cases ;  no  Federal  statute  8»:.  8.  Massachusetts 
act,  rarely  practised  on,  9.  Indictment  at  common  law  usually  the 
best,  9.  Different  Stales,  10  Pennsylvania,  11,  12,  13,  14,  15; 
several  paints  decided.  New  York  ;  several  indictments  and  points 
decided  there,  16  to  20.  Qutere,  if  one  can  be  removed  who  bad 
a  right  of  entry,  entered  peaceably,  but  holds  by  force,31.  Justice 
judges  not  of  the  right,  but  only  of  the  possession,  21.  This  que»- 
tion  examined,  22,  23. 

FOREIGN  CONTRACTS,  how  construed,  iii,  cb.  101,  a.  5. 
51 ;  vi,  ch.  179,  a.  19.  16,  17;  i,  cb.  30,  a.  20.  41. 

FOREIGN  ATTACHMENT.     See   Tnuiee  Proem,  vi,  ch. 
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193;  vi,  ch.  146,  a.  7.  30,  31,  32.  Neither  ih«  judgmeDt 
debtor,  or  officer  is  trustee,  so  long  as  othernise  liable  and  canntrt 
plead  his  other  liability. 

FOREIGN  CONDEMNATION  ;  as  prize,  vii,  ch.  227,  s.  23. 

FOREIGN  JUDGMENTS,  how  proved,  iii,  cb.  83,  a.  5.  3f 
(ii,  cb.  67.  a.  1.  3  ;  iii,  ch.  96,  a.  4.  16 ;  ir,  ch.  146,  a.  1. 16. 

FOREIGN  VESSEL,  vii,  ch.  224,  a.  .9.  1. 

Decisions,  vii.  ch.  327,  a.  19,  Brown  t.  Reed ;  how  final  m  tht 
admirahy  and  not  at  law,  v,  ch.  149,  a.  3.  26 ;  vi,  cb,  186,  a.  7,  a. 
9  ;  or  seotences,  v,  ch.  146,  s.  6.  7  ;  iii,  ch.  96,  a.  4.  19 ;  ii,  cb. 
40,  a.  1 7 ;  vii,  ch.  234,  a.  11.5;  vii,  cb.  226,  a.  6.  20. 

■■  .—  Judgment,  not  a  plea  in  bar.  See  Judgment,  v,  cb.  146,  a. 
1.16. 

Honey,  v,  ch.  144,  a.  II.  3  Sic.,  how  payment.     Note  in 

foreign  money  sued  by  endorsee  ;  Sanger  «.  Simpaoa,  i,  cb.  30,  a. 
10.  44.     Sovereignty,  vii,  ch.  236,  a.  fi.  29. 

Laws,  ii,  cb.  40,  a.  6.  12  tic.     How  noticed  by  our  courts; 

cases.  Insurance,  knowingly  made,  to  violate  them,  is  valid ;  Maoshac's 
case.  V,  ch.  174,  s.  27 ;  cases,  37.  Are  proved  as  facts.  VI,  cb. 
186,  a.  9.  11,  any  act  justifiable  abroad  where  done,  is  here,  whera 
tried.     lU,  ch.  93,  a.  3.  •)3,  how  proved,  aod  by  whom. 

Registry  ;  copy  of  one  iu  Holland,  evidence  here,  iii,  ch.  77,  a. 
11.22. 

Public  ship  of  war,  when  not  subject  to  our  jurisdiction,  iii,  cb. 
186,  a.  6. 

Service,  entering  into,  bow  forbidden  and  puaishfld,  vi,  cb. 
200,  n.  6. 

Issue.     See/MHe;  see  Mttnicipal  Law. 

FOREIGNERS.  See  Client.-  Ciiizen  of  another  State  not 
one  in  this,  iii,  ch   76,  a.  4.  13. 

FORECLOSURE.  See  Egvity  of  Redemption  ;  and  Mort- 
gages, iv,  ch.  1 12  ;  and  especially,  a.  5-  49 :  a.  6. 3 ;  a.  7.  6,  8. 

FORESTALLING,  vii,  ch.  205,  a.  2.  Is  an  oSence  at  coob- 
mon  law,  1  ;  described  4  &c  6  Ed.  VI.  c.  14.  Is  buying  or  con- 
tracting for  merchandise  or  victuals  coming  (o  market,  or  dissuading 
persons  from  bringing  them  there  ;  or  persuading  them  to  enhance 
the  price,  3.  This  act  ciled,  2.  As  lo  forestallers  ;  as  to  regra- 
tors,  3.  As  to  engrossers,  4.  31  Ed.  L  c.  15  ;  25  Ed.  IU.  3,  6  ; 
the  great  case,  the  King  n.  Waddington  ;  information  for  spreading 
lumours  with  intent  to  enhance  the  price  of  hops.  In  these  respects 
twenty  offences  were  decided  to  be  such  at  common  law,  7  to  37  ; 
other  cases,  27,  28. 

VII,  cb.  305,  a.  3.  Int^rossing  also  an  offence  at  common  law ; 
this  defined,  and  cases.     See  Ingroainp. 

Vii,  ch.  205;  a.  4.  Regrating,  an  offence  at  common  law ;  also 
•ee  said  statute,  5  and  6  of  Ed  VI.  See  Regratmg.  We  htrve 
adopted  the  common  punishment.  2.   General  principles  Sic.  3, 4^  S. 

VII,  ch.  205,  a.  &      Monopolies.     See  Monopoltei. 
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Vn,  ch.  305,  a.  6.  These  laws  io  the  United  StBles  ;  ivell  un- 
derstood, but  not  well  executed  ;  the  reason-  Absurd  attempts  to 
regulate  prices.  Prices  set  shew  bow  cheap  things  were  understood 
to  be ;  some  remarks. 

FOREVER,  ir,  cb.  129,  a.  3,  Davis  v.  Stephens.  This  word 
ia  a  will  Sic.  makes  no  difierence. 

FORESWORN,  ii,  ch.  63,  a.  4.  1  Ut.  Not  actionable  Jisiially 
va  say  to  oue,  be  is  foresnorn.  See  Perjury  (tc.  vii,  cb.  210  ;  and 
a.  2.  6. 

FORFEITURES,  v,  cb.  136,  a.  I.  Estates  by  forfeilure  i 
general  principles;  may  be,  1  at.  For  crimes:  2.  By  alienations 
contrary  to  law:  3.  By. not  peiforming  condition:  4.  By  waste* 
How  the  common  law  punished  treason  or  felony. 

V,  cb.  136,  a.  2.  Except  discretionary  6nes  at  common  law  for 
crimes  and  offences,  1.  We  have  no  forfeitures  of  estates  for  crimes 
by  any  general  law,  I.  But  all  by  particular  statutes,  and  how,  1, 
May  be  a  forfeiture  and  no  corruption  of  blood,  2.  Cases  of  foi^ 
feilures  for  crimes,  3.  Of  goods  in  England  from  the  time  of  the 
conviction,  3.  Of  lands  from  the  time  of  the  offence,  3.  Our 
Colony  law  of  1641,  before  cited,  precluded  alt  general' forfeitures, 
4.  Practice  ever  on  its  principles,  4.  To  what  time  the  forfeitures 
for  crimes  relates,  5.  Massachusetts  act  as  to  outlawry,  6.  'For- 
feitures on  it,  7.  One's  property  in  his  own  right,  7.  Tenant  at 
will  has  nothing  to  forfeit,  7.  Lands  of  one  atuinted,  and  his  blood 
corrupted,  do  not  descend,  7.  What  one  forfeits  under  the  des- 
criptiiMi  of  his  personal  estate,  8. 

V,  ch.  136,B.  3.  Forfeitures  by  alienation  6ic.  English  cases 
examined.  The  panicular  tenant  forfeits  often  by  alienation,  1.  If 
tenant  for  life,  alien  in  fee,  he  forfeits  his  estaie  to  him  in  reversion, 
2.  There  is  a  breach  of  trust,  2.  This  forfeiture  of  the  life  es- 
tate does  not  destroy  an  executory  devise  to  another,  3.  This  for- 
feiture of  a  particular  estaie  by  matter  in  pait,  is  of  things  lying  in 
livery,  when  a  greater  estate  passes  than  the  tenant  can  lawfully 
n»ke,  4.  Whereby  fhe  remainder  he.  is  devested,  4  ;  reasons  of  the 
forfeiture,  5.  No  more  passes  by  release  or  confirmation  than  law- 
fully may,  6.  So  by  lease  and  release,  id.  If  tenant  for  hfe  con- 
vey in  fee  by  deed  recorded,  he  forfeits,  7.  So  by  recovery,  8.  So 
if  lessee  for  years  convey  to  one  for  life  with  livery,  9.  So  any  one 
lor  life  conveying  with  livery,  JO.  Several  cases,  10, 11.  A  for- 
feiture for  lessee  to  underlet  in  breach  of  his  covenant,  12.  Unless 
waived  by  the  lessor,  13;  cases,  13.  Where  not  forfeited,  14.  A 
conveyance  by  a  particular  tenant  is  no  forfeiture  if  the  reversion  or 
remainder  be  not  devested,  1 5  ;  cases,  as  grants  of  things  in  grant.  1 6. 
So  not  if  be  only  bargain  and  sell,  16.  But  not  if  be  join  even  in 
>  a  feoffment  with  him  in  remainder  or  reversion  in  fee,  17.  Nor  if 
the  particular  tenant  conveys  only  what  he  has,  18.  Entry  for  the 
forfeiture  is  by  him  next  in  remainder  or  reversion,  19.  Other  cases, 
20  to  24. 
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V,  cb.  136,  a,  4.  American  cmcs.  Subject  examined  under 
seven  heads,  1.  Forfeiture  here  on  slienatioa  is  in  but  one  case  ; 
that  of  a  deed  of  conreyance  by  tenant  for  years,  for  life,  or  in  tail, 
of  a  larger  estate,  lying  in  livery,  then  be  has,  2.  We  have  no 
feoffinent  with  livery,  but  our  deed  delivered  on  the  land,  3.  On 
the  whole,  our  deed  executed,  acknowledged  and  recorded,  of  an 
estate  in  livery,  and  grantee's  entry  under  it,  has  the  effect  of  s 
feotTment ;  reasons,  4  to  7.  By  escheat  dying  without  beirst  8. 
Question  about  forfeiture,  9.  Teuant  during  pleasure  forfeits  by 
selling,  10. 

III,  ch.  96,  a.  3.  1,  Condemnalion  of  goods  forfeited  in  the  ex- 
chequer is  conclusive  ;  reasons  ;  hut  not .  before  coinmiBsiooers  of 
excise,  6. 

I,  ch.  3,  a.  2.  How  forfeitures  of  estates  are  limited  in  many 
cases  in  the  United  States,  1  to  16. 

II,  ch.  40,  a.  3,  Dalraedy's  case.  If  a  subject  send  goods  to  an 
enemy,  he  forfeits  them,  1. 

IV,  ch.  11 0,  a.  3.  No  grant  by  deed  can  forfeit  things  lying  >n 
grant,  as  the  grantor  can  grant  only  what  he  has.  How  an  alien  or 
one  attainted  of  treason  may  be  grantee.  Nona  by  a  lessc  or  re- 
lease, v,ch.  110,  a.  5.  34;  or  bargain  and  sale,  iv,  ch.  113,  a.  1. 1. 

IV,  ch.  114,  a.  30,  sundry  cases-  Can  never  convey  more  than 
his  own,  but  by  livery  of  seizin,  or  by  some  conveyance  having  the 
efiect  of  liver)'  of  seizin.     See  a.  31.  33, 

V,  ch.  148,  a.  9.  Forfeiture  of  penalties ;  how  limited  in  trea- 
son, 1.  Ground  of  forfeitures  of  property;  derived  from  society 
as  a  civil  right ;  reasoning,  3.  Common  law  never  fixes  the  amount 
of  the  fine  or  forfeiture,  2.  Yet  how  limited,  2.  Words  of  (be 
Colony  law  of  1641,  as  to  forfeitures  and  feudal  burdens ;  forfeitures 
or  fines  ;  we  must  look  into  particular  statutes  as  to  each  offence  id 
near  three  hundred  different  cases,  2  to  6.  Other  cases  \a  this 
State,  V,  ch.  148-     Massachusetts  act  of  February  22,  1794,  7. 

VII,  ch.  320.  Forfeitures  in  outlawry.  See  Oudawry.  Municipal 
yields  to  the  right  of  capture,  vii,  ch.  224,  a.  II .  1.  How  a  forfeiture 
affects  an  innocent  purchaser,  vii,  ch. 324,  a.  Il>2,3, 4  }  vii, ch.  224, 

a.  2.  S.  How  fixed  by  seisure,  vii,  ch.  224,  a.  12.  22.  Forfeitures 
in  the  District  of  Columbia,  how  recovered  6lc.  vii,  ch.  223,  a.  18. 

b.  When  an  American  ship  forfeits,  or  not,  her  American  privileges, 
vii,  ch.  334,  a.  13.  3,  3.  For  not  paying  taxes,  vi,  ch.  176,  a. 
11.30. 

IV,  ch.  Ill,  a.  4.  1.  Where  tenant  for  life  remains  subject  to 
,lhe  forfeiture,  though  he  enter  for  condition  broken. 

FORGED  BILLS  Sic.  Payments  on,  may  be  recovered  back, 
i,  ch.  9  ;  cases ;  and  see  Counierfeiting.  But  i,  ch.  9,  a.  14.  3, 
if  A  sell  a  forged  mortgage,  and  receives  the  price  from  B,  he  caa- 
not  recover  it  back.  So  see  Price  e.  Neal,  i,  ch.  9,  a.  14.  8,  deft 
retained  monies  be  received  for  s  forged  bill  he  innocently  sold  the 
pit.     See  Counterfeiting. 
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F0R6ERT,  iri,  cb.  84,  a.  3,  FtirSeld's  case.  Pirty  injured  b^ 
it  19  «  witness  on  an  indictment  of  it,  5. 

Ill,  cb.  90,  a.  II.  Snell'scase,  11.  Where  an  Instrument  forged 
b  secreted  to  protect  the  former,  a  copy  may  be  proved.  Party  in- 
jured, a  witness;  reasons, iii, cb.  90, a.  11.  9.  JO,  11,  13,  13,  14,  16. 

Ill,  cb.  90,  a.  10.  Barnes  tr.  Ball,  3-  Indictment  for  forging  a 
note,  an  endorser  not  a  witness  before  paid.  Indictment  for  usury, 
borrower  a  witness,  Frost's  case,  iii,  cb.  90,  a.  11.  9;  a.  11. 
13.  14. 

VII,  cb.  313,  a.  1.  Forgery,  crimeror.  Is  a  crime  at  commcHi 
law  and  by  statutes. 

Vli,  cb.  313,  a.  13.  What  is  forgery  or  not :  is  the  fraudulent 
making  or  altering  a  writing  to  the  prejudice  of  another  man's 
right,  I.  A  forgery  to  alter  a  note  3s  to  the  sum,  2.  Not  for  one 
to  alter  a  paper  to  bis  own  injury,  only  as  for  the  obligee  to  lessen 
the  sum,  3.  Bill  is  made  to  one  A,  another  A  indorses  it,  this  is  a 
forgery,  4.  A  possibility  of  sucb  prejudice  is  enough,  5  j  cases  ( 
reasons,  5.  Date  of  a  bill  altered  from  March  26  to  March  20,  a 
fbi^ry,  6.  Is  a  forgery  to  draw  be.  a  bill  in  a  Gctilious  name,  7. 
So  to  erase  words  from  a  deed,  or  deposition,  kc.  6.  Not  to  write 
a  will  for  one  non  sane,  and  give  it  to  him,  8.  ladictment  for  forg- 
ing a  leirtfadai  at  common  law,  9.  Forgery,  privately  to  insert 
legacies  in  a  will  not  directed,  10.  So  to  write  a  nole  orer  a  name 
signed  to  a  letter,  10.  Maybe  by  making  a  mark  in  another's 
name,  II.  A  gives  a  deed  to  B,  July  1,  and  July  he  giVes  a  deed 
to  C,  of  the  same  land,  but  dates  it  in  June  prior,  said  this  is  a  for* 
gery,  13;  cases,  13  to  33. 

VII,  cb.  213,  a.  3.  What  is  forgery  or  not  by  the  act  of  Coo- 
gresess,  April  30,  1769  ; — material  parts  of  it,  I.  Act  of  Decenk- 
ber  31,  1793,  3,  4.  Of  February  18,  1793,  6,  6,  7.  Of  June 
30,  1812,  8.  Worded  generally  in  tbe  language  of  the  commou 
law  9. 

VII,  cb.  2I3,  a.  4.  What  is  forgery  or  not  on  Massachusetts  stat- 
ntes  ^— matetial  parts  thereof,  I  to-S.  As  this  Slate  as  early  as  1646, 
passed' statutes  against  forgery,  no  English  statutes  were  adopted 
here  fiic.,  7, 

VII,  ch.  313,  a.  5.  American  decisions  as  to  forgery  on  these 
statutes  &c. ;— <ases  referred  to  ;  several  cases  stated,  1  to  7. 

VII,  cb.  213,  a.  6.  Indictment  and  evidence.  First  indictment 
bad  for  variance  from  tbe  evidence,  the  grand  jury  found  a  second,  1. 
Indictment  for  forging  a  certificate  to  exempt  one  from  taxes  tic. ; 
points  decided,  2.  Indictment  for  uttering  a  forged  bill  of  a  certain 
bank;  how  each  bill  must  be  recited  Slc.,  3.  Indictment  for  tot- 
gery  for  altering  tix,  in  a  bond,  to  tight ;  what  no  variance,  4.  Word 
tetwr,  binds  to  a  strict  recital ;  what  words  or  figures  no  part  of  a 
bank  bill,  S.  Indictment  for  forging  a  note,  it  need  not  state  the 
mdorsement,  diougfa  forged,  6.     Sundry  objeciions  overruled  to  an 

VOL.  VIII.  33 
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iDdiclmenI,  t.  One  for  forgery  must  state  the  forged  instminent  in 
words  and  figures,  8.  But  enough  to  state  the  receipt  at  the  foot 
of  an  account,  9.  Necessary  to  describe  the  forged  bills  in  the 
indictment,  10.  Several  other  indictments  for  forgery,  English  and 
American,  and  points  decided,  11  to  23. 

FORM,  V,  ch.  137,  a.  6.  4  fiic.  Only  matter  t^  form  amendable, 
not  substance. 

IV,  cli.  120,  a.  2.  I  to  32.  Sundry  matters  of  form  in  assigning 
breaches  of  covenant 

V,  cb.  174,  a.  1.  12  Several  cases  of  matters  of  form  io  plead- 
ing double ;  argumentative  8ic.  pieas ;  i,  ch.  26,  a.  6.  3 ;  vi,  cb. 
1B4,  a.  4.  9. 

VI,  cb.  180,  a.  9.  Want  of  form  can  be  taken  advantage  of  but 
on  special  demurrer,  1.  Is  waived  by  pleading  over,  1.  Several 
case^,  matter  of  form,  I.  Act  of  Congress  of  September  29, 17^9, 
as  to  matter  of  substance  and  matter  of  foriD,  2.  Many  matters  of 
substance  staled,  3  ;  vi,  ch.  181. 

VI,  ch.  184 ;  vi,  ch.  185,  As  to  ameodmenis  ;  many  matters  of 
form  and  of  substance ;  defects  in  form  hotv  aided,  or  amendable, 
especially  vi,  ch.  185,  a.  9.  7  &c. '  Where  ad  damnum  iptoruM 
form,  V,  ch.  173,  a.  I.  9.     T^i  et  armii  form,  13. 

FORMA  PAUPERIS,  a  manner  of  suing  in  England,  vi,  ch. 
17S;  not  used  here  except  in  a  few  States. 

FORMEDON,  recovery  in,  is  no  bar  la  mort  d'ancettor,  vi,  ch. 
178,  a.  22.  3. 

VI,  ch.  178,  a.  31.  This  writ  is  by  the  13  Ed.  1.  c.  1,  in  the 
nature  of  a  writ  of  right,  13.  When  it  lies  Su.  13.  For  whom, 
13.  Against  whom,  and  in  what  form,  13.  General  issue,  ne  do- 
nas pat ;  hotv  an  estate  tail  must  always  be  derived  out  of  the  fee 
simple,  14.  By  acts  of  the  parties,  M.  Never  by  act  of  law,  14. 
How  the  principles  of  pleading  particular  estates,  and  of  estates  in 
descender,  remainder,  and  reverter,  are  few  and  simple,  14,  15. 

VI,  ch.  178,  a.  22.  Pleas  of  former  judgments  in  bar;  among 
these  several  cases  in  formedon,  2,  3,  9,  |3.  VI,  cb.  178,  a.  S.  3. 
Cases  of  formedon,  3  to  8.  See  Kent  c.  Kent,  vi,  ch.  178,  a.. 
31.  16. 

IV,  ch.  114,  a.  21.  A  remainder  vested  in  five  sons,  one  died, 
his  issue  recovered  tis  fifth  part  \a  formedon ;  could  in  this  only 
recover  what  descended  to  them  from  liim  ;  not  what  descended  to 
them  from  an  uncle. 

IV,  cli.  114,  an  30.  1  to  16.  Some  cases  of  formedons  connected 
with  discontinuances ;  bow  one  kiod  bars  not  another,  v,  ch.  166, 
a.  5.  I. 

IV,  ch.  108,  a.  5.  J  8.  Soule  v.  Soule.  VI,  ch.  129,  a.  3.  Dud- 
ley's case,  1.     VI,  ch-  185,  a.  5.  Amendments  in. 

FORMER  JUDGMENTS,  i.  ch.  29,  a.  16.  Against  an  admin- 
isiralor  is  a  bar  ia  an  actioo  against  an  executor,  15.     Pleaded  ia 
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tnr  in  aundfy  eases  ;  Cabot's  case,  iv,  121,  a.  3. 35.  Several  cases, 
T,  ch.  146;  V,  ch.  148,  a.  I.  Rule  is,  that  no  man  shall  be  twice 
vexed  or  sued  on  ibe  nuriu  for  the  ssnie  thing.  See  Formedon. 
In  another  State,  vii,  ch.  192,  a.  6.  16;  ii,  ch.  63,  a.  6.  22. 

V,  cb.  1 46,  a.  5.  Judgment  in  trespass  no  bar  to  an  action  of 
trover,  except  both  on  the  same  evidence,  6.  How  a  foreign  sen- 
tence on  a  bill  bars,  7,  Judgment  erroneous  bars  till  reversed,  8- 
How  irregular  till  set  aside,  8.     If  coram  nonjudice,  is  void,  6. 

V,  cb.  166,  a.  5.  One  barred  bj  as  administrator,  may  sue  as 
executor,  1.  So  in  formedon  in  descender,  may  sue  fnrmedan  in 
remainder,  I.  General  principles  as  to  personal  and  real  actions,  2. 
Settled  rule  is,  the  same  evidence  shall  not  be  used  twice,  3.  If 
the  plt-'mislake  his  action  and  fail,  he  miiy  sue  again,  4.  A  stranger 
to  a  judgment  may  avoid  it  by  plea,  5.  Judgment  in  debt  may  bar 
an  action  of  assumpsit,  and  vice  vena,  6.  So  a  former  judgment 
for  $—-~,  7.  In  qai  tarn,  or  action  for  a  penalty,  how  one  aclion 
is  to  be  pleaded  in  bar  of  another,  8.  Joint  and  several  debtors, 
or  drawer  and  endorser ;  judgment  against  one  no  bar  to  an  action 
against  another,  1 0. 

V,  ch.  166,  a.  6.  Manner  of  pleading  a  former  judgment ;  cases, 
I  to  4.     At  law  a  bar  in  equity,  vii,  ch.  226,  a.  16.  12. 

VI,  ch.  178,  a.  22  Pleas  of  former  judgments  in  bar  ;  actions  of 
the  same  grade,  1.  Principle,  none  to  be  twice  vexed;  that  is, 
one  barred  by  evidence,  shall  not  have  another  action  on  the  same 
evidence,  2.  But  au  inferior  real  nciioo,  no  bar  to  one  of  a  higher 
grade,  2.  Former  judgment  to  be  a  bar,  must  be  on  the  merits 
and  right,  3.  The  point  tried  or  confessed,  the  party  came  again 
to  trj',  2  Sc  3.  Judgment  against  one  trespass,  bars  an  action  against 
another,  4.  Npl  if  the  Grst  fait  for  want  of  form,  4.  How  plead- 
ed, 5.  First  judgment,  reducing  uncertain  damages  to  ret  adjttdi- 
cala.  often  a  bar  ftic.,  6.  So  determining  the  contract,  6 ;  of  a 
higher  degree,  makes  uo  difference,  if  for  the  same  thing,  7.  Tres- 
pass bars  mayhem,  7.  Assize  bars  assize;  not  mort  d' ancestor ;' 
nor  this  a  writ  of  right,  8.  Assize  may  bar  entry  in  nature  of 
assize,  9.  Sundry  other  cases,  9.  Wife  barred  in  assize  may  have 
dower,  10,  So  one,  an  action,  having  against  hitnonly  a  judgment 
on  his  writ,  II.  Nor  if  he  mistake  his  first  action,  12.  Not  bar- 
red if  he  lose  for  defect  of  venue  or  form,  1.  Or  lands  difierent, 
13.  Trne  principle  resulting  from  the  cases,  14.  Peculiar  reasons 
for  disregarding  names  in  our  practice,  15.  Jurisdiction  to  the 
lower  court,  1 6.  How  judgment  in  one  personal  aclion  bars  an- 
other, 17.     So  if  the  first  be  informal,  18.     Persons  bound  by  a 

^adgment  as  to  boundaries,  though  not  parties  to  it,  19.  VI,  ch. 
179,  a.  9.  Sundiy  cases,  1  to  20 ;  vi,  ch.  178,  a.  28,  1  to  8.  Sev- 
eral cases  ;  see  LatuJ  Attions,  iii,  cb.  96.  Cases  of  former  judg- 
ments. See  V^erdicti  and  Judgments.  See  ii,  ch.  B3,  a.  2.  II. 
Sbeehy's  ease,  i  cb.  20,  a.  15.  6, 
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FORMS.  Various  forms  of  declaratioDS,  pleas,  bc^  nferred  ta 
often  at  tha  eiids  of  cbepters,  be  well  as  sometiaies  in  the  n)«r|;iu. 

FORNICATION,  a  coDtractto  live  in,  ia  void,  iii,  cb.  101,  a.  3. 
Low  ti.  Peers,  8 ;  aod  other  cases. 

VI,  cb.  198,  a.  9.  ^  Jkc.  What  is,  aad  bow  puaiahed  ;  indict- 
Dteot  be. 

FORTIFICATIONS  ;  pubUc  has  a  right  to  erect  then)  |br  pub- 
lic defence.    See  Fortt. 

FORTS,  and  castles,  ii,  ch.  69,  a,  3.  7.  Public  o^ets  may 
lawfully  erect  forts  in  my  land  against  a  public  enemy. 

FORTHCOMING  bond  id  Virgiuia,  t,  ch  136^  a..  19.  S3.  33. 
No  appeal,  vi,  ch.  188,  a.  6.  5. 

FORTUNE-TELLERS,  vii,  ch-  306,  a.  4.  3.  How  noticed 
and  punished  by  law. 

FOUND ;  property  found,  iii,  cb.  76,  a.  7 ;  includiqg  ihin^ 
dtrelict,  wrecks,  jiottamy  jetfopt,  ligan,  iretuure  trove,  eatraya, 
goods  waired,  salvage,  or  vessels  found  deserted  at  sea  6ic ;  Mf> 
each  head  ;  and  goods  lost,  or  lost  goods. 

FOUR  rules  of  law  which  cannot  be  violated  in  ooDveyiog,  itt 
ch.  114,  a.  31.  1. 

FOWLS,  tame,  are  goods  or  properly,  iv,  cb.  ^33,  a.  8.  Not  i( 
BOt  reclaimed,  10. 

FOWUNG,  where  and  how  allowed.    See  Fithtriet,  ii,  ch.  68. 

Fool  paths  allowed  in  fishing  and  fowling,  except  over  meadow 
land  and  com,  ii,  ch.  68,  a.  3. 

FRANCE,  our  treaty  wiih,  of  1778.  Some  matertal  articles  ia 
it,  i,  ch.  3,  ft.  2.     Consuls  of,  tlieJr  powers,  vi,  ch.  186,  a.  9. 

FRANCHISE,  mandamut  to  restore  to;  several  cases,  vi,  ch. 
186,  a.  2.  13  &1C. 

.  FRANGENTIBUS  PRISONAM,  sututa  of.  cHed,  vii,  cb.  309, 
0,3.4. 

FRANK  MARRIAGE,  a  species  of  tenure  in  England,  not  i^ 
tfie  United  Slates. 

FRANK  PLEDGE,  a  term  in  English  law,  sot  used  ber*.    Sq 

FRANK  TENEMENT.    See  Freehold. 

FRATERNITY,  an  association  in  trade,  vi,  ch.  t86,  a.  2.  3;. 
^or  business,  r,  ch.  143,  a.  1.  6. 

FRAUDS,  i,  cb.  9.  a.  1.  A  fraud  may  he  averred  against  % 
deed,  4.  As  a  consideration  was  not  ia  fact  paid,  though  stated  in 
it  to  have  been  paid,  4.  Fine  levied  by,  is  void,  4.  Marks  of,  the. 
aamfl  in  law  as  equity,  4.  Deed  is  fraudulent,  intended  by  boA 
parties  to  defraud  creditors,  fi.  Avoids  every  kind  of  act,  6.  Agftit's, 
ts  that  of  his  principars,  6.  So.  a  fraud  if  A  buy  land,  knowing  B 
has  a  deed  of  it  not  recorded,  6. 

I,  ch.  1 1,  a-  4.  Writings  where  necessary  to  wpport  an  action  oa 
agreements.    Statute  of  frauds  as  to  personal  estue,  is,.  I^ii,  As  to 
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^l^acvtoH  vti  admiDislntvrs  i  3d,  A»  to  pacing  atwther's  debt : 
94,  As  lo  maniages :  4tb,  Agreemeuts  not  to  be  performed  in 
9fie  y^w  :  Qtb,  CoDtrwti  for  ihe  s«le  of  goods  <^  ^10  vslue  &»., 
qwterial  puis  of  th^  aou,  1>  Same  words  nearly,  several  States  2* 
Aa  to  executors  he.,  3.  E>ebt  of  anolber,  3.  Marriages,  3.  Debts 
Vitb^n  a  year,  4.     IT  en  a  coBliDgeDoy  thai  may  happen  witbin  a 

SeaTi  pot  witbin  tbe  staWe,  4,  5.  6.  A  letter  is  a  good  memoran- 
um,  7<  Fifib  braoel^  a)  to  selUng  goods  fcc.  of  £10  value  be.,  8. 
I/Vonla  of  the  9fit  in  order— ne  coMracl  for  tht  tale.  Piflerence 
between  contraGli  ttsacutorjf  and  exeeuttd,  explained  ;  rules  and 
cases,  8,  9,  10.  Several  cases  witbin  ibe  act  and  not,  10.  Ok 
tbe  abQve  words,  p»  eontrnct  lie.  Next  words,  except  lie  purckoMr 
thall  t^cctft  part  c/the  giml*  ««  toU  fee.,  explained,  by  several 
cases,  10.  Next  words,  or  giv4  mmething  i*  eamett  t»  bind  tk* 
bargaim,  explained ;  cases  be.,  10.  Next  words,  jome  nvie  er 
memorenditm  im  wr**i*g  of  the  bargain^  explained,  by  cases,  10. 
ProBaisee  need  not  sign,  but  viust  be  named  be.';  casts,  10,  Wbal 
is  signing,  bow,  where,  be ;  several  cases,  10.  Form  of  tbe  nols 
at  menwranduiB  explained;  cases,  ICt  No  parol  evidence  caa 
vary  «  writing  be. ;  cases,  10.  Next  words,  »r  tmne  oUker  ptrtcok 
auti»rizedi  cases,  JO.  Sales  u  auciioa,  Simoo  v.  Uotivos,  and 
oitber cases,  II,  12,  13. 

I,  cb.  11,  a.  ^  Patoi  agreements  cannot  control  deeds  be.,  cov- 
enant to  build  be.,  1,  2.  As  to  being  absent  from  tbe  theatre  be., 
3,  As  lo  letting  land,  4.  In  these  cases  beld  parol  agreements 
cannot  -nrj  deeds  or  writings,  1,  3,  3,  4. 

I,  ch.  11,  a.  6.  PanJ  agreements  as  to  lands.  Contracts  con- 
fessed or  pan  performed,  tbe  affiact,  1.  How  the  vendor  is  trustee 
to  th«  venttee,  2-  Where  tbe  pit.  is  lo  receive  monies  on  delivery, 
he  must  shew  his  rigbt  to  detivw,  3.  Material  parts  of  Massachu- 
setu  act,  March  10,  1784,  as  to  ftauds,  4,  fi,  6,  7.  How  worded,  8. 
Several  cooslructions  ihereon,  9  to  16. 

I,  ch.  11,  a,  7.  The  mode  of  signing  writings  required  by  this 
statue. 

I,  cb.  II, 'a.  8.  How  a  letter  in  eqeity  will  amount  to  an  agree- 
ment wilbin  the  ad,  2. 

1,  ch.  II,  a.  d.  Parel  agKements  aa  to  lands  in  equity,  and  how 
executed  be. ;  oases,  1  to  5. 

1,  oh.  1 1,  a.  l(K  How  far  parol s^eem«ila  can  affect  written  ones; 
ewes,  1,  3,  3. 

I,  oh.  U,  a.  11.  Agreemeats  waived;  eases,  I  to  6. 

I,  cb   11,  a.  13.  Agreements  partly  performed,  the  eiects. 

I,  cb.  11,  a.  13.  Promises  not  within  the  act  as  to  lands;  several 
casesi  1  to  5.  Static  tbe  coBHderalioa  in  wridng  to  pay  another's 
delit;  several  cases;  and  oase  of  Hunt,  admioiMrator  v.  Adams, 
axaoviaed,  6,  7. 

l,cb.£f^8. 1.  Ftat)d|i  geBflraUy.     Gesaral  principles.     Several 
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ancient  English  statutes  referred  to  tac.,  !■  Fraud  ftToids  ererj  act| 
and  what  ftinounls  to  it  is  a  question  of  law,  3.  Seme  power  aod' 
conitniction  in  law  and  equity,  3.  Even  a  judgment  obtained  b;,  is' 
void,  3.  It  iiiralidates  as  much  in  law  as  equity,  4;  13  El.  as  to 
creditors;  27  El.  as  to  purchasers,  adopted  here,  6.  If  a  creditor 
secretly  agree  with  a  bankrupt  to  have  his  whole  debt,  it  is  %  fraud 
en  the  other  creditors  7,  8.  A  gives  his  note  to  promote  a  match, 
not  meaning  to  pay  it,  and  deceives  B,  is  void  as  to  him,  hut  valid 
as  to  A,  9.  If  one  solvent  pretends  he  is  insolvent,  and  so  gets  a 
debt  abated,  it  is  a  fraud  in  equity,  10.  A  mortgagee  must  take 
possession  of  goods  movable,  and  thont  in  aeiion,  as  far  as  praeti- 
cahie.  and  bow  delivered,  11.  If  a  creditor  agree  whh  his  debtor 
to  take  bi.  in  the  pound  on  false  assurances  his  other  credit- 
ors will  do  so,  this  is  void,  for  fraud,  12.  Is  a  fraud  for  the  ad- 
ministrator to  attempt  to  save  part  of  the  debt  to  his  own  use,  II. 
Several  usual  marks  of  fraud  as  stated  in  Twyne's  ease,  13.  Though 
a  grantor's  act  may  he  void  as  against  creditors  and  those  deceived, 
it  is  good  against  himself  and  his  representatives,  14.  What  is  a 
fraudulent  nwrtgage  of  a  term,  16.  A  mortgage  is  a  purchase 
within  27  £1.,  Ifi.  Possession  of  goods  and  chattels  must  accom- 
pany the  deed ;  reasoDs,  1 7,  Exception  as  to  a  public  sale  by  a 
sheriff,  1 7.  But  i(  is  consistent  with  the  sale  for  the  vendor  to  remain 
in  possession  till  a  condition  be  performed  ;  (see  a.  3.  2,  3.)  Ad 
assig'mdnt  to  trustee,  17.  A  contract  may  be  void  for  fraud,  though 
B  vahiable  consideration  be  given  and  possession  delivered,  18. 
Buyer  must  be  a  party  in  the  fraudulent  intention,  19.  (But  37 
El.  iv,  ch.  109,  a.  9.)  One  to  object  to  a  fraudulent  deed  must  he 
a  creditor  at  the  lime  of  ii,  20.  Who  is  one,  SO.  Fraudulent  sale 
of  A's  goods  to  B,  makes  him  executor  dt  $on  tort  of  A,  after  his 
death,  31.  37  El.  is  not  against  any  bond  Jide  transaction  :  so  is 
the  common  law,  and  if  not  bond  Jide,  a  valuable  consideration  does 
not  take  the  case  out  of  the  act,  nor  does  possession  given,  32.  The 
question  in  every  caSe,  is,  if  the  act  done  is  to  cheat  creditors,  33. 
Possession  in  the  vendor  is  not  evidence  of  fraud  when  part  of  a 
fair  trust  or  contract,  23.  34.  A  volnniary  settlement  not  void  wiihio 
27  El.  if  not  covinous,  35 j  (iv,'  ch,  109,  a.  9.)  Ajudgraent  appa- 
rently fraudulent  may  be  explained  to  be  by  mistake  and  so  valid, 
26.  What  is  a  /raudulent  preference  to  a  creditor.  37.  A  pur- 
chase for  a  full  price  is  fraudulent  if  made  to  cheat  a  third  person, 
38.  But  no  fraud  for  a  creditor  to  secure  bis  honest  debt,  30,  31. 
How  a  bankrupt  may  prefer  a  creditor.  See  Bankrvpt,  3S,  33. 
Grantor's  remaining  in  possession  is  not  fraudulent  where  satisfacto- 
rily explained,  34. 

I,  ch.  33,  a.  3.  Voluntary  and  fraudulent  conveyances,  bow  af- 
fected by  an  after  sale.  A  voluntarily  conveyed  land  to  his  son  B, 
so  fraudulent  as  to  creditors.  B  entered  and  possessed  five  years, 
and  &on^  jUesold  to  the  deft. ;  thu  last  sale  valid,  I.     Same  pria- 
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f  % 
oiple,  SulloD  V.  Lord,  3.  Same,  3,  4,  6.  Partners  by  deed  assign 
theit  effects  to  trustees  for  ibelr  creditors,  frauduleoi  as  some  sepa- 
rate creditors  do  not  assent,  6.  If  I  knowiegly  let  A  buy  my  estal* 
of  B,  and  give  no  notice,  it  ts  fraud.  7. 

I,  ch.  32,  a.  3.  Conditional  sales.  Sale  of  a  ship  at  sea  is  valid, 
if  possession  be  taken  on  her  arrival,  3.  Where  a  fair  possessJoH 
of  goods  in  the  vendor  is  do  frand ;  not  with  a  view  to  deleat  credi- 
tors. Lord  MoQtfort's  case,  1.  Not  if  according  to  the  course  of 
business,  1.  Nor  if  in  the  vendor  fairly  by  tbe  deed,  2.  Vessel  at 
sea,  4.  5,  6,  7. 

1,  cb.  33,  a.  4.  The  clontractor  to  avoid  a  sale  &c.  for  the  con- 
tractee's  fraud  fiic.  must  return  all  received,  3.  None  but  a  fair 
creditor  can  object,  4.  (Whore  a  bankrupt's  Mt  is  fraudulent  or  not. 
See  Banknipi.)  Any  creditor  aSected  by  a  judgment  got  by  fraud 
may  shew  il,  and  how,  6.  MassDchuseils  Colony  laws  against  fraud, 
Vendor's  possession  of  goods  after  sale  is  only  prima  facie  evidence 
of  fraud,  7-  Parol  promise  to  pay  for  improvemenis  of  land  not 
within  tbe  statute  of  frauds,  8.  Mortgage  of  a  vessel  in  a  port 
seven  miles  distant,  on  the  same  principle  as  one  at  sea,  9.  Debtor 
conveys  his  goods  in  the  actual  possession  of  a  third  person  to  a  fair 
creditor,  valid  without  delivery,  10.  Debtor's  fraudulent  conveyance 
to  his  sons,  II.  Who  creditors  to  object  to  fraudulent  conveyance, 
13.  Process  obtained  by  fraud  is  void,  13.  A  father  in  good  cir- 
cumstances may  convey  to  bis  son  for  love  and  affection ;  several  ^ 
points  decided,  14.  Where  the  law  raises  the  promise  the  case'is 
not  within  tbe  statute  of  frauds,  15.  Debtor  remained  in  possession 
to  some  purposes,  the  effect,  16.  Tbe  intruder's  case  on  land, 
owner's  promise  to  pay  liim  for  his  improvements,  not  nithio  tbe 
statute  of  frauds,  1?.  Past  consideratinii,  18.  Promise  by  parol 
to  save  one  harmless  for  eniering  on  land,  is  valid,  19.  When  « 
purchaser  may  rescind  &lc.  20.  Where  one  may  waive  the  fraud, 
21.  Fraud  consists  in  an  intention  to  deceive,  22.  A  blank  with 
hand  and  seal  affixed,  is  not  a  memorandum  be.  23. 

I,  ch.  33,  a.  5.  Statute  of  frauds  as  to  paying  another's  debts 
be.,  as  in  i,  cb.  9,  a.  20. 

I,  ch.  33,  a  6.  As  to  executors  and  administrators.  If  an  ad- 
ministrator in  writing  promise  to  pay  the  intestate's  debts  must  be  a 
consideration,  as  forbearance  be.  1.  If  tbe  promise  be  in  writing 
it  need  not  be  stated  in  pleading,  ipiare  as  to  the  consideration,  3. 
I,  cb.  33,  a.  7.  For  the  debt  or  default  of  another.  See  Deht 
of  Another  ;  and  i,  ch.  9,  a.  30. 

,  1,  cb.  32,  a.  8.  As  to  mutual  promises  to  marry.  Are  not  within 
the  statute  law,  but, only  those  in  consideration  of  marriage. 

1,  cb.  32,  a.  9.  As  m  sales  of  lands  and  interest  in  and  concern- 
ing them,  1.  Grass  growing  in  an  interest  in  land,  and  a  sale  of  it 
must  be  in  writing,  1.  To  pay  half  tbe  produce  by  way  of  renf, 
concerns  lands ;  but  not  if  tbe  parties  get  tbe  half  appraised,  3 ;  »ni 
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emblemeDts  pass  b;  parol.  1.  A  right  to  stack  coals  oa  my  hnd  ik 
an  eaaement  and  an  interest  in  my  laod,  2.  Contract  to  deliTor 
possession  and  improTements  of  land  must  be  in  writing,  S.  A 
lease  once  at  nil)  is  now  usually  deemed  from  year  to  year,  3.  Cao 
it  be  one  on  our  statute  of  1764.  to  dig  rocks,  v,  oh.  172,  a.  4.  3. 

I,  ch.  32,  a.  10.  Goods  to  the  value  of  £10  Sic.  A  contract  to 
make  a  carriage,  is  not  within  the  act,  1.  A  sold  a  stack  of  hay  to 
B,  both  being  on  the  spot ;  B  sold  a  part  to  C,  wbo  took  it  away ; 
this  was  a  delivery  to  B,  and  valid,  2.  Deft,  gave  an  aider  on  B 
&  Co.  to  deliver  twenty  barrels  of  the  deft's.  rice  to  ibe  pit.  for  17t. 
a  hundred  ;  here  was  a  delivery,  3.  So*  a  simple  delivered  and 
accepted  as  part  of  the  commodity  sold,  makes  a  delivery  of  it,  4. 
If  ibe  same  agreement  be  void  as  to  lands,  it  is  as  to  goods,  6.  How 
the  seller  of  land  may  stale  his  offer  to  convey  Sec.  when  be  sue* 
for  the  purchase  money,  6.  Surrender  of  a  leasehold  estate  is  valid, 
though  not  in  wriiioK,  7.  Contracts  as  to  land,  not  in  writing,  bow 
made  good,  6,  9.  Law  aids  one  to  anmil  a  fraudulent  contract,  10. 
Trust  estates  to  defraud  creditors  maybe  proved  by  parol,  11. 
Form  of  the  note  in  writing  required  by  the  statute,  is  not  material, 
12.     An  entire  contract  void  for  part  by  the  act,  is  for  all,  13- 

I  ch.  32,  H.  1 1.  Voluntary  conveyance  for  love  and  affection  by 
racB  not  embarrassed,  valid  against  after  creditors,  1.  No  trust  can 
be  proved  by  parol,  2.  But  anotber  case,  2.  Like  principle,  3. 
A  takes  an  absolute  deed,  and  by  parol  promises  to  make  it  a  mort" 
gage,  void  within  the  statute  of  frauds,  4,  5.  What  a  fraudulent 
conveyance  to  defect  creditors,  6.  The  fraudulent  intentioos  of  the 
grantor  do  not  affect  the  honest  grantee,  6.  Deed  is  delivered  when 
accepted  by  bim,  and  a  defeasance  then  made  is  good,  6.  How 
this  may  be  deliverei)  back,  6.  An  agreement  void  by  the  statute, 
may  be  made  good  by  after  act,  7.  Fraud  in  point  of  law,  8.  As 
want  of  possession  on  an  absolute  bill  of  sale,  6.  Fraud  consists  in 
intention;  and  how  to  be  averred.  9.  Inferences,  10.  What  a 
valid  deed,  11.     A  sale  of  goods,  12. 

I,  ch.  32,  a.  12.  Evidence  of  fraud  in  equity  &c.  As  a  very 
inadequate  price,  1,2.  How  one  insolvent  may  remain  in  possesnim 
after  asngning  for  his  creditor's  benefit,  3.  Four  kinds  of  fraud 
described,  4.  What  the  consequence  of  n>y  silently  letting  A  build 
on  my  land,  5.  How  a  second  purchase  is  a  fraud,  6.  Wbera 
fraud  is  pracosed  ;  several  cases  of  fraud,  8.  Frauds  in  policies, 
ii,  ch.  40,  a.  16.-    9ee  Ituuraace, 

U,  ch.  39,  a.  5,  Stephens'  case.     Presumption  of,  how  rebutted. 

II,  cb.  43,  a.  3.  A  seller  makes  a  fraudulent  assertion  to  two 
buyers  of  a  thing,  the  injury  is  several. 

II,  ch.  58,  a.  3^  For  any  act  of  fraud  case  only  lies,  as  fw  rid- 
iog  a  borrowed  horse  too  far. 

III,  oh.  77,  a.  10.  What  b  a  fair  nie  of  bey  to  tf  surety  by  an 
insolvent  debtor,  )  ;  a.  7.  5.  PonesBiOB  to  a  special  purpose  aot 
fraudulent,  a.  10.  2. 
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IV,  cfa.  10B,  a.  3.  C0I007  laws  making  fraudoteat  deeds  void  i 
ud  deeds  not  ia  writing,  Massachusetts  acts,  1693,  and  March  10, 
1784. 

IV,  ch.  108,  a.  3  and  B,  as  to  liceases  of  court,  estatea  mort- 
gaged aod  taken  ia  eiecuticm  file. 

IV,  cb.  136,  a.  1.  Estates  fraudulently  conveyed,  liable  ior 
debts. 

IV,  ch.  109,  a.  9.  Fraudulent  conveyances  of  lands  as  to  credi- 
tors and  purchasers ;  tbe  13  El.  and  27  £1.  cited.  See  Convey- 
ance*. 

IV,  ch.  109,  a.  10.  Second  purchase  or  deed  fraudulent  Sic. 
is  void,  if  ibe  second  purchaser  clearly  have  notice  tif  tbe  first,  1. 
If  the  purchaser  has  lost  his  deed  tnit  is  in  possession,  and  the  sed- 
er's creditor  haa  beard  of  the  deed,  he  cannot  take  tbe  estate  in 
execution  as  bis,  3,  3.  A  bondjide  deeded  land  to  B,  and  was 
indebted  to  C  and  D,  C  knows  of  tbe  deed, — C  and  D  get  judg- 
ment against  A,  C  and  D  cannot  levy  their  executioD  on  the  land 
as  A's,  though  in  possession,  but  to  B's  use,  bis  deed  not  recorded 
and  two  years  old,  4 ;  and  oiher  CMes. 

III,  ch.  86,  a.  3.     Several  cases.     See  Deedi. 

IV,  ch.  116,  a.  6.  2.  Kind  of  notice  lo  purchasers  which  does 
•r  does  not  make  conveyances  fraudulent,  or  trusts,  in  equity. 

I,  ch.  33,  a-  13.     Frauds  in  equity,  1  to  12.     See  Equity. 

V,  cb.  167,  a.  9.  A,  knoiving  B  has  a  void  deed  of  land,  may 
take  one  of  it  Attaching  officer  may  prove  a  sale  void,  v,  ch. 
171,  a.  13. 

Vll,  cb.  235.     Cases  of  fraud;  principles  and  cases  in  equity. 

VJI.  ch.  226.  Pleadings  in  equity.  See  Particulars;  head, 
Equity ;  and  a.  6.  8.  If  B  has  no  title  to  land,  A  may  buy  it,  with 
notice,  vii,  cb.  233,  a.  15.  2. 

What  part  performance  of  a  parol  agreement  takes  ihe '  case  out 
of  the  staiuteof  frauds,  iii,  cb.  93,  a.  3.  41. 

No  fraud  for  a  bona  fide  creditor  to  get  an  assignment  of  a  mort- 
gage, though  be  knows  the  mortgagor  means  to  assign  it  to  another, 
iv,  cb.  1 12.  a.  6. 57. 

U,  ch.  39,  a.  9.  Where  it  may  be,  in  one  insolvent  securing  his 
sureties,  endorsers  &c. 

FREE,  jOM.     See  Liberty  and  Frandiiae. 

FREE  FISHERY.     See  Fiiheri»z,  ii,  cb.  68. 

FREE  OP  AVERAGE,  unless  general ;  that  is,  not  subject  to 
partial  average,  ii,  cli.  40,  a.  9.  13  Ne^it's  case. 

FREE  SHIPS  FREE  GOODS,  vii,  ch.  337,  s.  17,  34,  &«, 
63,  how  considered. 

FREKHOLD,  may  be  given  in  evidence  in  trespass.  See  Ea* 
tele*,  and  iii,  ch.  91,  a.  6.  7  ;  iv,  ch.  130,  a.  I.  13.  What  is,  iv, 
cb.  130,  a.  5  ;  v,  cb.  173,  a.  3.  10.  On  feudal  principles  must  evs^ 
ba  a  tenant  of,  to  every  purpose  ;  reasons,  iv,  cb.  1 14,  a.  36., 

v»i«  viii.  33 


.y  Google 


SfiS  INDEX. 

IV,  oh.  125, 1. 1.    Why  the  freehold  QSUM  is  so  iutporUDt. 
IV,  ch.  130,  a.  1.3.     May  merge  io  the  inheritance.     It  caniMt 
pass  in  future  by  livery  or  other  conveyance  of  its  oaturs,  3,  5. 
See  Estate,  and  Xf/e  Estate. 

IV,  ch.  135,  a.  4.  The  freehold  miui  be  disposed  of;  1  to  6 ; 
oases ;  re&sona.  Must  ever  be  a  tenant  of  it  tu  possession.  It 
cannot  be  in  abeyance. 

rRt!:iGnT,  i,  ch.  33,  a.  1.  Frmgbi;  general  grinciples ;  the 
safety  of  the  ship  is  the  mother  of  freight,  1.  No  freight  earned* 
no  wages,  1.  Is  the  hire  of  a  ship  &c. ;  is  a  lien  oo  the  goods,  1. 
If  one  hire  a  ship,  he  is  entitled  to  all  she  earns ;  and  twelve  rules 
as  to  freight,  1.  lasurance  on.  See  Ituuraner,  ii,  ch.  40,  a.  16.  A 
carries  monies  for  B  to  India  on  half  profits,  as  freight  Sic. ;  part 
is  lost,  proQt  on  the  other  part,  no  profit  on  the  whole  ;  ship  owner 
has  no  freight  or  frrofit,  7.  After  a  division  of  the  profits,  each 
one  btars  the  loss  on  his  part,  7.  Wages  depending  on,  ii,  cb.  57, 
a.  &■  11  be 

Freight  in  proportion ;  if  the  ship  be  disabled,  the  master's  op- 
tion &c.  8  Ntihing  to  the  master  the  goods  are  spoiled,  if  tbs 
irej|ht€r  take  them,  9, 

The  mortgagee  of  a  ship  is  not  liable  to  expenses,  nor  entitled  to 
friegbt  till  be  takes  possession,  13.  Freight  on  enemy's  goods  set- 
tled in  the  admiralty,  14.  The  master  cannot  have  his  lien  longer 
than  he  keeps  possession,  1 5.  How  freight  is  paid,  1 6.  Whea  en- 
titled to  part  of  the  freight.  18.  No  freight,  though  an  enemy  pre- 
vent the  dehvery  of  the  goods,  19. 

I.  ch.  33,  a.  3.  Cases  8ec.  ;  on  one  entire  contract,  no  freight  in 
part,  ],  3.  Massachusetts  Colony  laws  of  1672,  3.  Ship  owners 
Hable  for  their  master's  neglect  on  account  of  their  freight,  5. 
Freight  pro  rata  itinerii,  6,  7.  Where  an  agent  is  not  liable  to  pay 
freight,  6.  A,  the  owner,  got  bit  freight  insured  by  B,  ship  detained 
in  Russia  ;  A  abandoned  and  received  the  loss.  Aftw  she  earoed 
Iter  freight,  A  received  it ;  B  recovered  it  of  him,  9.  No  freight 
can  be  received  while  the  ship  is  on  trial  on  capture ;  if  condemned, 
captors  have  it,  10.  Master  keeps  his  Iti^n  on  the  goods  for  his 
whole  freight,  though  he  delivers  part  of  ihem,  II.  Underwriters 
on  freight,  who  pay  the  loss,  are  entitled  to  salvage,  and  that  is  what 
is  leA  of  the  subject  matter  after  pnyment  of  the  expenses  of  saving 
it,  13.  Seven  items  of  charges,  13.  Freight  out  and  home  may 
commence  ia  (be  foreign  port,  on  return  goods  befure  shipped,  13. 
Freight  generally  commences  on  the  ship's  breaking  ground,  14, 16. 
Gttodi  freighted  not  liable  for  a  general  balance,  15.  Contract  for 
freight  and  demurrage  by  deed,  this  must  be  declared  on,  17. 
Quisre,  as  to  freights,  goods  prohibited,  1 8.  A  Swede  cannot  recover 
freight,  prevented  sailing  by  a  British  embargo,  laid  as  an  act  of 
hostility  against  bis  nation,  19.  Master  liable  for  leaving  part  of 
the  freighter's  goods,  though  he  sailed  to  avoid  an  embargo  he  rea- 
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aombly  expected,  30.  A  valid  assignmeirt  of  fnughi  befwe  earned, 
21.  No  demuiraga  where  frei^t  id  lieu  of  it,  33.  Pra  rata  freight 
exists  an\y  whea  the  owner  of  the  goods  accepts  tbem  at  some  in* 
lermediale  place,  33.  Pan  of  cbe  go^tds  lost,  freight  npportioned, 
S3.  No  freight  where  the  port  is  blockaded  and  vessel  turned  awajr, 
34.  Full  freight  due  if  the  goods  be  d^ivered,  though  spoiled,  3S. 
Underwriter  after  an  abandonment  accepted,  is  entitled  to  the  freight, 
26.  Insurance  on  it  not  recoverable  where  not  earned,  37,  Where 
extra  freight  must  be  paid  by  the  underwriter  on  goods  captured 
and  restored,  38.  Freight  is  earned  where  goods  are  carried  to  the 
destined  port,  but  by  law  forbidden  to  be  landed,  and  are  brought 
back,  39.  Underwriters  on  it  liable  for  seamen's  wages  and  pro- 
visions during  an  embargo,  30.  Where  liable  for  a  total  loss  of 
freight,  31.  To  insure  frieght  one  must  disclose  bis  true  interest  in 
the  ship,  33,  Freight  agreed  for  is  not  transferred  when  the  vessel 
IS  sold,  33.  The  frieghter  may  waive  the  tort,  and  recover  the 
proceeds  of  his  goods  sold  withwit  orders,  34. 

V,  ch,  172,  a.  4.  5.  The  master  may  detain  the  goods  for  freight. 
See  AiMTdMe,  ii,  ch.  40,  a.  16.  Is  the  master's,  not  the  owner's, 
vi,  di.  193,  a.  4.  10 ;  vii,  ch.  337,  s.  6ft, 

See  cases  of  frngbt,  charter-party,  iii,  ch.  103,  a.  4. 

FRENCH  LAWS  as  to  bailments,  i,  ch.  17,  a.  17 ;  eases.  A* 
to  eoatracts,  see  Contraeti  &e.  As  to  gaining  tic.,  i,  cb.  34,  a.  3. 
15.  As  to  bastards,  ii,  ch.  60,  a.  d.  As  to  crimes,  vi,  ch.  197,  a. 
11.  Ministers  of  religion,  ii,  ch.  48,  s.  40.  In  Louisiana;  see 
Zjouinana. 

FRESH  SUIT,  or  pursuit,  is  evidence  on  nil  debet ;  but  v,  ch. 
144,  a.  14,  a.  16.  5, 6  ;  and  see  E$etipet,  what  is  fresh  suit,  ii,  cb.  65, 
a.  6  ;  cases,  a.  7.  14  ;  and  where  it  may  be  pleaded,  v,  136,  a.  18, 
Jones  V.  Pope,  Must  be  pleaded,  8,  10,  11,  14;  and  v,  ch.  144, 
a.  14.     V,  ch.  154.  Is  evidence  on  ail  debtt. 

FRIVOLOUS  DEMURRER.  See  Demurrer,  iii,  cb.  100,  a. 
3.  10.  To  evidence  not  aDowed. 

FRIVOLOUS  PLEAS,  vi.  ch.  180,  a.  6.  4, 

FRUIT,  vn,  ch.  311,  a.  9.  9.  Complaint  for  seeredy  taUi^  it 
from  8  garden,  and  oMh  and  warrant.  On  trees  be. ;  see  FueOatt, 
iu,  ch.  76,  a.  8 ;  iv,  cb,  133,  i.  3.  FruiMrees ;  see  IVatie,  m, 
78,  a.  4  kc. 

FUEL ;  where  waste  or  not  to  cnt  trees  fbr  fuel.  See  /Tasfe, 
ni,  cb.  78,  a.  4.  10  be. 

FUGmVES  Btotn  justice  from  one  State  to  another,  vii,  (A. 
904,  a,  9,  9,  10.  Statntes  as  to  Federal  and  State.  One  stole  a 
horse  in  Vermont,  and  Sei  with  bira  into  New  Tork,  sent  beck  to 
Vermont  to  be  tried,  11. 

FULLY  ADBONISTERED.  plet  of,  vi,  cb.  1?9,  a.  15.  How 
^eaded,  I.  Does  not  apply  in  rtiis  State  iic. ;  nveooa,  3.  See 
Pfoie  Mmiaittraint. 
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FUNDAMENTAL  LAWS.  See  Loin;  i\ao  Maximt  of  Lai§, 

FUNERAb  CHARGES,  how  paid  ia  cues  of  iDsolveDcy,  ii, 
cb.  39.&.  6.  1. 

FUNNEL,  where  a  6i(tira  or  oot,  iii,  cb.  76,  a.  B,  1,  35,  26. 

FURIOUS  act  in  uespass  bc>,  how  it  makes  trespass  hc„  Dtj 
V.  Edwards,  ii,  ch.  58,  a.  3.  7. 

FURNACES,  where  fixtures  or  part  of  (be  real  estate,  iv,  cb. 
133,  a.  3.  3. 

FURNITURE  of  houses  is  a  chattel,  iv,  ch.  133,  a  3 ;  except 
ID  special  cases ;  Lord  Monlfort's  case,  i,  cb.  32,  a.  3.  I.  How 
on  execution,  t,  ch.  136,  a.  14.  33,  exempted  tic.  Of  a  ship  in- 
cludes provisions  Etc.,  ii,  ch.  40,  a.  9.  31. 

FURTHER  ASSURANCE,  coTCDaot  of,  runs  with  the  land, 
ir,  cb.  106,  a.  5.  7.  When  claimed  ;  good  plea,  not  requested,  ir, 
cb.  131,  a.  3.  S3.  Ot  that  it  includes  other  lands,  23.  VI,  ch. 
179,  a.  3.  &.  Declaration  on,  bar  not  demanded. 

FUTURE  STATE,  disbelief  in,  how  it  aSects  one's  teanimony, 
iii,  ch.  98,  s.  3. 

FUTURO ;  no  freehold  can  be  conveyed  to  commence  in  fit- 
two  by  livery  Stc.,  iv,  ch.  104,  a.  3.  6.  The  reasons,  6.  IV,  cb. 
130,  a.  1.  3,  S.  Where  it  lies  in  livery,  3,  But  by  devise  it  n)ay,*3. 
So  a  use  may  pass  to  commence  for  life  be.  tn  futwo,  iv,  ch.  114, 
a  10  ;  iv,  cb.  114,  a.  19.  21,  33,  fiic.  Cases  as  to  devises  and 
uses,  iv,  ch.  134,  a.  1.  fi.  Lease  for  years  may  be  m. 


G. 


GALLOWS,  punishment  by,  how  commuted.    See  Ptttory. 

GAJUING,  action  on,  the  statute  against  it,  i,  cb.  34.  State 
govemmenls  only  punish  it.  Material  parts  of  Massachusetts  act 
of  March  4,  1786,  nearly  in  the  words  of  the  9tfa  of  Anne. 

I,  ch.  34,  a.  3.  Questions  and  cases  on  said  act,  1.  Horse 
racing  is  a  game  witbin  9  of  Anne,  1.  Comes  within  the  words^ 
other  game  or  gawut,  1.  So  is  a  foot  race,  2.  So  if  against  time, 
and  by  one  only  ;  but  a  wager,  as  to  the  right  manner  of  playing,  is 
not,  3.  General  assumpsit  lies  not  for  money  won  at  play,  4 ;  but 
lies  against  him  who  holds  the  wager,  4.  But  special  assump«t  Ues 
for  money  won  at  play,  4,  Betting  at  a  horse  race  above  £10,  is 
within  9  of  Anne  ;  if  illegal  one  side,  and  legal  the  other,  neither 
can  recover,  5.  Act  makes  only  the  security,  and  not  the  contract, 
void. 

T,  ch.  34,  a.  3.  Points  decided,  Robinson  e.  Bland,  1  to  8.  Tos- 
sing up  in  exchanging  horses  is  gaming.  An  innocent  indorsee 
caanot  recover  on  a  gaming  note,  9,  10.    A  and  B  gamed  ;  and 
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tosaed  up  for  fire  guineas  at  a  time,  and  A  lent  B  ten  guiaeas  at  a 
time  to  play  with  &c. ;  A  woo,  and  recovered  od  tbe  contract,  I  h 
On  special  mutual  promises,  assumpsit  lies  for  monies  won  at  play, 
12.  Both  at  play  are  io  pari  delicto,  and  tbe  rule  mdior  See.  ap> 
pliea,  13.  Monies  paid  on  b  gaming  policy  cannot  be  recovered 
back,  14.  French  law  against,  is  good,  and  what,  15.  Assumpsit 
OS  to  running  a  horse,  16.  Leave  to  compound,  17.  The  action 
is  on  tbe  ground  of  eontraci,  18. 

Vn,  cb.  145,  8.  1  to  18,  Debt  on  the  statute  against  gaming  ; — 
bow  the  pit.  may  declare,  s>  1.  In  assumpsit,  debt,  or  (rover,  Szc., 
s.  3.  Debt  on  the  provincial  act  of  1742,  s.  3.  Massachusetts 
act,  June  27,  1798,  forbidding  billiard  ubies,  cards,  dice,  kc,  in 
public  or  licensed  bouses,  s.  4,  5.  Or  any  person  to  keep  them 
itc.  for  hire,  s.  5.  Cricket,  a  game,  s.  6,  8.  Special  pleadings,  a.  8. 
English  cases  as  to  small  sums  do  not  apply  here,  s.  7.  Playing 
at  uioe-pins  unlawful,  s.  8.  So  a  horse-race,  s.  8.  If  any  part 
of  tbe  money  secured  by  tbe  bond  is  won  at  play,  it  is  void,  s.  9. 
In  debt  on  a  bond,  ibe  act  must  be  pleaded,  s.  10.  No  action  as 
to  a  wager  about  ibe  mode  of  playing,  s.  11.  .  Special  pleadingtf* 
replication  may  conclude,  hoe  parattu,  or  to  the  country,  s.  13. 
Judgment  for  tbe  penalty  affirmed  ;  for  damages  and  costs  reversed, 
s.  13.  Act  not  penal  as  to  the  party  losing  &c.,  s.  14.  One  may 
plead  specially,  though  be  may  give  the  maner  in  evidence,  when 
lo  avoid  by  matter  of  law,  s.  ]5>  So  as  to  a/eme  covert,  s.  15. 
Third  person's  bond  for  money  won  at  play,  is  void,  s.  16.  Con- 
tracts as  well  as  securities  for  money  so  won,  void,  s.  17.  Laws  as 
to,  in  Louisiana,  s.  18. 

VII,  ch.  306,  a.  2.  Gaming  eriminaliter  ; — laws  against,  how  far 
an  offence  at  common  law,  1.  Massachusetts  acts,  material  parts 
of  them,  1  to  5. 

GAMING-HOUSES,  laws  agunst,  vii,  eh.  306,  a.  2.  1  to  5. 
See  Gaming.  The  several  kinds  of  games  forbidden,  and  how 
prosecuted  and  punished.  Virginia  law  against  gaming,  vii,  ch.  223, 
a.  18.  S. 

GAMING  POLICY.  See  Gaming,  i,  ch.  34,  a.  3.  14. 

GAOLS.  See  JGieope,  ii,  cb.  65  be. :  and  iii,  ch.  75,  a.  T ; 
and  Priion.  A  militia  man  may  swear  out  of,  v,  ch.  144,  a.  17.  7. 
The  gaoler  is  a  mbiess  to  the  creditors  assent  to  liberate  tbe  prison- 
er, V,  ch.  157 ;  iii,  cb.  90,  a.  11.  27. 

VII,  ch.  309.  Breaking  gaol,  laws  as  to.  See  Breach  of  Prison, 
and  Priton. 

GARDEN,  may  pass  as  incident  to  a  messuage.  See  Fia:ture$, 
iii,  cb.  76.  a.  8.  6. 

GARNISHMENT.  See  Foreign  Attachment,  and  Truttee,  vi, 
ch.  193,  a.  I,and8. 

GATES,  erecting  of,  pleaded  in  covenant ;  any  one  may  remove 
one  put  on  l^e  Ugbway,  itl,  cb,  74,  a.  7.  1 ;  iv,  ch.  1 16,  a.  2.  7. 


.y  Google 


382  INDEX. 

ill,  ch.  77.' a.  9.  17.  Hooghion'B  case,  in  trover;  plea,  b 
bow  removed  and  laid  avny,  iii,  cb.  79,  a.  11.  34.  Gate  io  ibe 
highway,  bow  justified  ;  poiots  decided. 

III.  ch,  173,  a.  fi.  2.  Offence  of  learing  gates  open  ttc,  ^  bow 
punished,  kc. 

GAVELKIND,  a  use  granted  out  of  land  ia  gmeikini  follows 
the  kind  of  estate,  ir,  cb.  114,  a.  8,  and  13. 

IV,  ch.  125,  a.  5.  A  devise  to  sons  in,  tbey  take  b^  purcbase ; 
word,  heirt,  in  gavelkind,  is  as  the  word  A«tr,  in  other  cases  in  Eng- 
land, 14.  rV,  125,  a.  4.7,  Lands  desceaded  in  before  the  coaquest.' 
So  in  Rome. 

IV,  cb.  1 32,  a.  3.  Entry  by  one  heir  in,  is  the  entry  of  aH,  10. 

IV,  ch.  115,  a.  4.  3.  Heirs'  sons  in,  bound  in  pn^)ortien  by  their 
ancestor's  warranty  ;  and  by  his  bond ;  and  all  must  be  sued. 

ly,  cb.  125,  a.  5.  33.  By  devise  take  as  jwnt  tenants ;  so  as 
purchasers ;  by  the  custom  they  take  as  parcener?.  This  kind  of 
tenure  has  never  existed  in  the  United  States.  Some  of  its  priaci- 
ples  apply. 

GAZETTE,  iii,  ch.  97,  a.  2.  3,  4.  The  Gazette  of  the  govera- 
ment  is  evidence  of  any  act  of  state  usually  aanouoced  in  it ;  as 
the  government  proclamatioDs,  and  addresses  to  the  aoveriMieiit. 
So  articles  of  war  printed  by  the  government  prtBter.  How  Gaaette 
notice  concludes  a  bankrupt,  4.  Editor  of,  bow  liable,  ii,  cb.  63, 
a.  7.  20. 

GELDINGS,  where  distrainable.    See  Beastt  eftkt  Plough. 

GENERAL  COURTS ;  grants  of  lands  by,  bow  eonstrued 
tenancies  in  common,  iii,  cb.  lOl,  a.  5,  a.  36 ;  vi,  ch.  187,  a.  20 } 
and  see  Coffin  v.  Coffin. 

GENERAL  INTENT  in  devises  prevails  over  particular  in- 
tentions, iv,  ch.  130,  8.  1.  12 }  a.  2.  12. 

GENERAL  AVERAGE  tec.  See  Aver€ge,  u,  ch.  40,  a.  9. 
See  iii,  ch.  103,  a.  4.  10. 

GENERAL  FIELDS.  See  Damage  Ftatant,  i,  cb.  S,  a.  fr; 
and  Fences,  ii,  ch.  66.  Turnpike  made  through  one  dissolves  k,  ii, 
ch.  66,  a.  2.  3. 

GENERAL  ISSUE:,  irint  is  evidsDce  on,  iii,  cb.  74,  a.  V  10 ; 
nusances.  So  ii,  ch.  58,  a.  3  ;  and  see  Omnin^,  i,  ch.  34 ;  and  t, 
ch.  145  ;  Watte,  iii,  ch.  78,  a.  15.  See  Enthnte  ;  ako  hne,  Ki, 
ch.  91.  Special  plea  amounting  to^  is  but  form,  iv,  ch.  178,  a.  5. 
Whatever  proves  satisfaction  before  trial  in  assumpsit,  is  evidence 
on  ;  Bailie's  case,  ii,  ch.  40,  a.  14.  4.    See  /«tue. 

II,  ch.  61,  a.  2.  On  act  of  Congress  as  lo  copy-right,  tpeeiaH 
matter  is  in  evidence  on  this  issue. 

V,  ch.  136,  a.  13.  6.  On  it  an  officer  may  prove  Ae  goeio  at- 
tached or  seized,  are  the  property  of  a  third  persoB. 

V,  ch.  153,  a.  6.  la  aH  actions  lor  pennldes  it  may  be  pleaded 
on  Massachusetts  act  of  June  19,  1788.    In  debt  for  rent  the 
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geiMtral  issue  is  nii  debet,  t,  ch.  ISl.  In  other  eases ;  see  several 
beads ;  when  it  may  be  pleaded  inc.  In  crimiaal  cases,  vii,  ch. 
9S1  tus. 

GENERAL  REPUTATION,  iii,  ch.  89. 

GEORGIA,  suiote  titles  io,  vii,  ch.  233,  a.  14.  1,  8. 

GIFTS,  in  coaveyauces,  it,  ch.  110,  a.  1.  Is  in  deed  or  in  law  ; 
rules  and  cases  suted,  1,  A.  Pleaded  in  bar  in  asfiumpsit,  vi,  ch. 
180,  K.  10.  9.  Must  be  by  immediate  possession  delivered,  iv,  ch. 
110,  a.  1.  I  ;  presumed,  iii,  ch.  94.  a.  4.  4. 

GIST  of  an  action  must  be  laid  within  the  jurisdicuon  of  an  in- 
ferior coart,  iii,  ch.  75,  a.  4.  See  Juri$dieti&n,  ii,  ch.  63,  a,  1.  7 ; 
ri,ch.  178,  a.  19.34. 

GIVING  COLOUR.  See  Colour  in  Pleading,  vi,  ch.  177,  t. 
10.  1  u>  e. 

GIVING  CREDIT.    See  BiOM  and  J^otet, 

GLASS,  nhere  a  fixture,  iii,  cb.  76,  a.  8.  5  &c.  ;  ir,  ch.  133, 
a.  8.  2. 

GLEANING,  must  be  pleaded  in  defence  in  an  action  of  tres- 
pass, iii,  ch.  91,  a.  8.  12  ;  v,  ch.  173  a.  1.  11. 

GLEBE,  ii.  ch.  48,  s.  41. 

GOING  ARMED,  how  proceeded  against  and  puni'hed,  vii,  cb. 
904,  a.  13. 

GOLD  and  silver  mines  in  our  Colonics,  bow  disposed  of  be., 
in,ch.  76,  a.  7.  21. 

GOOD  BEHAVIOUR,  security  for,  t,  ch.  160,  a.  9;  cases 
where  and  bow  to  be  ta^en ;  and  occasionally  in  other  articles. 
Office  during,  is  for  life,  ii,  ch.  49,  s.  9. 

GOODS  AND  CHATTELS,  iv,  cb.  120,  a.  3.  6.  Warranty 
as  to  (hem,  and  breech,  how  assigned,  and  deceit  in  settling  ifaem. 
Sefl  Deeeiti,  ii,  ch.  62.  Hnw  attached,  and  held  ;  see  Attaehment. 
How  seized  and  sold  on  execution;  see  Execution,  v.  ch>  136,  a. 
14  he.    Com  growing  is  goods  &c.    See  Corn. 

V,  ch.  136,  a.  14.  By  the  Colony  law  of  1647,  goods  were 
deKvered  in  satisfaction  of  executions.    See  Bient,  also  Chattth. 

iV,cb.  130,  a.  6.  Estates  for  life  in  goods  and  chattels.  A  life 
estate  may  be  given  in  them,  remainder  over,  1,  So  for  one's  life 
twenty-one  years  and  time  of  pregnancy  added,  1 .  And  remainder 
over  to  another,  1.  And  after  such  length  of  lime  there  can  be  no 
remainder  over.  1.  Cases,  and  the  principles  and  grounds  of  them, 
2.  See  also  i,  ch.  1,  a.  5  ;  iv,  ch.  104.  a.  2;  iv.ch.  lie,  a.  6;  iv,  ch. 
114,  a.  15.  3;  a.  33.  26,  37,  31.  Cases  decided  on  the  same  gen- 
eral distinction.  See  Dying  wit/utut  /nue  &c.  Distinction  as  to  real 
tnd  personal  estate. 

V,  cb.  l39,  a.  4.  2.  How  heavy  goods  may  be  delivered  by  par- 
eels,  and  payment  demanded  tec.  IV,  ch.  132,  a.  7.  11.  Posses- 
sion of;  and  see  Possettion. 

GOODS  LOST,  iii,  ch.  76,  a.  7.   Massachusetts  statutes  as  ta ; 
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if  no  owner  claim  them  in  a  year,  half  to  the  poc»  of  tfae  UnrUf 
half  to  the  finder,  ir,  cb.  133.  3. 

GOSPEL  MIMSTERS.  See  Mnuteri  and  JUligion,  u, 
cfa.  48. 

GOVERNMENTAL  GRANT  coostrued  in  favour  of  the  gor- 
ernmeDt  be.,  iii,  cb.  101,  a.  5.  50  ;  vi,  ch.  196,  a.  6.  31. 

GOVERNMENT  ACTS,  how  proved  &c.    See  Gazette. 

GRADES  IN  ACTIONS.  How  distinguished ;  rules  and  cases, 
Ti,ch.  178,  a.  15. 
.  Of  debts,  ni,  ch.  233,.a.  11.  38. 

GRACE,  i,  ch.  20,  a.  13.  Days  of;  none  la  our  practice  in 
this  State  on  notes,  except  made  to  banks.  Three  days  on  bills  be. 
But  if  the  third  day  be  not  a  day  of  business,  then  two  days,  4, 

GRAIN  GROWING,  and  other  annual  produce  growing,  are 
personal  estate,  and  go  to  the  executor,  iii,  ch.  7fi,  a.  8.  See  Com, 
also  EmbUmenU,  and  Fixture*. 

GRAND  ASSIZE,  in  a  writ  of  right,  vii,  ch.  328,  a.  3.  4  be. 

GRAND  CAPE.     See  Cape  Magnum,  iv,  ch.  124,  a.  4.  4. 

GRANDCHILDREN.  Advanced,  iv,  ch.  136,  a.  1 ;  and  iv. 
eb.  137,  a.  3.  11.  Not  provided  for  in  a  will,  and  23,  34.  Dying 
before  the  testator,  34. 

GRANDFATHER,  and  ^ndson.  How  one  degree  neanr 
than  uncle  and  nephew,  iv,  cb.  136,  a.  3.  10. 

GRAND  JURY.  See  Jury,  ii,  cb.  70,  a.  8.  A  grand  juror 
allowed  to  prove  who  was  the  prosecutor  before  the  grand  jury. 

GRANDMOTHER,  is  nearer  akind  than  the  aunt,  iv,  ch.  136, 
a.  3.  10. 

GRANTS,  iv,  ch.  110,  a.  3.  All  tangible  or  corporeal  things 
lie  in  livery,  1.  Only  incorporeal  lie  ia  grant,  as  commOD,  estovers, 
rents,  reversions,  remainders,  ways,  fairs,  market,  1 ;  and  are  coi>- 
veyed  merely  by  the  delivery  of  the  deed,  2.  The  owner  of  these 
only  has  something  derived  out  of  houses  or  lands,  3.  Are  not  things 
whereof  livery  can  be  had  ;  reasons,  2.  Operative  words  are,  hme 
given,  and  granted,  though  other  words  will  do,  3.  One  may  grant 
any  present  interest  in  lands  or  tenements,  as  rent,  common,  be. 
So  any  thing  certain,  as  the  emblements  lo  grow  in  the  grantor's 
land  next  year,  3.  A  ehote  in  action,  a  bare  right  or  possibili^ 
cannot  be  granted  ;  nor  a  mere  personal  privilege,  as  if  I  lend  my 
horse  to  A,  to  ride  a  journey,  be  cannot  lend  him  to  B,  4.  One 
may  grant  what  he  has  not  by  way  of  estoppel,  as  if  I  grant  a  re- 
version by  deed,  and  then  buy  it,  the  grantee  holds  it,  4.  As  to 
tliird  persons  iko  hereditament  can  be  granted  but  by  dped,  5.  A 
trust  by  operation  of  law  excepted,  5.  No  grant  by  deed  forfeits 
things  lying  in  grant,  5.  How  an  alien  or  one  attainted  may  be 
grantee  till  office  found,  6.  Massachusetts  act,  October  2,  1783, 
as  to  outlaws,  7.  1 1  and  13  W.  HI.  as  to  aliens,  and  35  Geo.  IL 
39,  cited,  8.     Where  a  grant  is  presumed,  iii,  ch.  94,  a.  4.  4 ;  or 
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is  not  presumed.  (See  iii,  ch.  94,  a.  3.  5.)  A  granl  lo  be  rtiUd 
must  be  to  some  corporation,  or  Individuals,  9.  To  hold  in  their 
own  right  or  in  trust,  9.     By  patent.     See  Lettert  Patmi. 

The  word  grant  or  give  may  be  coDStrued  a  covenant  lo  stand 
seized,  iv,  ch.  114,  a.  lO.  7. 

What  granuble,  iv,  cb.  114,  a.  36.  No  discontinuance  of  things 
io  grant. 

GRANTOR.  Admitted  a  witness  in  a  certain  case,  though  be 
bad  warranted  the  land,  Jii,  ch.  86,  a.  3.  18.  Not  admitted  by  bis 
declaraiioo  to  say  he  never  made  ibe  deed,  19.  Not  admitted  to 
explain  bis  grant,  31  ;  iii,  cb.  90,  a.  11.  17. 

GRANTEE.  His  declaration  operating  merely  against  himself, 
not  evidence,  iii,  ch.  66,  a.  3.  32.  But  he  may  confess  be  bought 
the  interest  for  A,  or  with  A's  money,  22.  Or  that  the  deed  is  with- 
out consideration,  20.     See  Dteii.  r 

GRASS  GROWING,  is  not  a  chattel,  but  part  of  the  freehold, 
ir,  ch.  133,  a.  1.  4.  And  be  who  bas  it  has  trespass  {ru«re  clautum 
fregit.  Law  against  taking  away,  v,  ch.  172,  a.  5.  3  ;  and  i,  ch. 
32,  a.  9.  1. 

GRATIS.  If  1  lend  my  horse  to  one  gratis,  he  is  liable  for  bis 
strict  care.  There  can  be  no  negligence,  iii,  cb.  73,  a.  1.  IS.  And 
see  BaUment. 

GRAVESTONES.  Inscriptions  on,  evidence  of  pedigree,  iii, 
ch.  81,  a.  5.  3. 

GRAVEL.  Digging  it  to  repair  highways,  prescribed  for,  iii, 
ch.  79,  a.  3.  1.  Statute  against  digging  it,  v,  ch.  172,  a.  5.  2.  To 
repair  a  hnuse  hx.  i,  ch.  26,  a.  5.  7. 

GREAT-GRANDFATHER,  is  in  tbe  third  degree,  i,  ch. 
126,  a.  3. 

GREAT  PONDS.  Provisions  as  to,  in  tbe  Colony  laws  of  1641. 
See  Fuheria,  ii,  ch.  68,  a.  3. 

GREYHOUND.     Not  a  subject  of  larceny,  iv,  ch.  -193,  a.  36. 

GROSS.  Common  in  gross  ;  disturbance  of,  and  action  for,  ii, 
eh.  64,  a.  3.     A  way,  in,  itisturbence  of,  ill,  ch.  79,  a.  6. 

GROSS  NEGLIGENCE.  When  one  is  liable  on  account  of  iu 
See  Bailment,  i,  ch.  17  ;  especially,  a.  il,  12,  l3. 

GUARDIANS,  ii,  ch.  35,  a.  1.  Guardians,  idiots,  minors,  next 
friends,  &^. ;  general  principles.  Our  guardians,  1st.  By  common 
law  :  2.  By  statiues.  Guardian  is  one  who  has  tha  care  aud  manage- 
ment of  the  person  or  estate,  or  both,  of  bis  ward,  idiot,  minor,  non 
compos,  spendthrift,  or  other.  Guardianship  is  a  mere  personal  trust, 
and  so  not  assignable,  1.  Several  kinds  of  guardianship  in  the 
United  States,  1.  In  this  State  guardians  are  appointed  by  the 
probate  courts ;  and  generally  removed  by  those  courts.  Who  is 
guardian  by  statute,  2.  Material  parts  of  IMassachuseits  Coiouy 
laws  of  1641.  Age  for  choosing,  fourteen  :  of  1668,2;  of  1672,  3  ; 
of  Province  law  of  1693,of  1694,  of  1708,  W  1719, 1729,  1737,  4  to 
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14.  OS  State  laws  of  October  33,  1783  ;  of  March  4,  and  9  aod 
10,  17S4 ;  March  1,  1790  ;  February,  1798  ;  February  15,  178T; 
June  30,  1768,  IS  to  24.  How  tbetr  bonds  are  proceeded  op,  35* 
36.  Usually  our  ward  is  odc,  the  selectmen  and  judge  deem  "  in- 
capable to  take  care  of  him  or  herself,"  27.  Necessary  soma 
others  fcwside  probare  guardians,  28.  Six  kinds  of  guardiaBS,  39. 
Those  of  spendthrifts  have  no  power  over  the  persons  oi  their 
wards,  80.     Other  kiads  of  guardians,  31. 

II,  ch.  3&.  a.  2.  Who  Is  guardian  here  by  common  law,  1. 
Guardian  must  be  a  capable  person,  2.  Guardianship  at  cofnaaoa 
law  is  founded  in  blood  and  coufidenee,  3.  Husband  is  one  to  hM^  ., 
wife,  4.  Four  kinds  of  guardians  at  common  law  ia  England :  in 
chivalry,  not  known  here  ;  by  socage  ;  by  nature ;  and  for  nunure, 
4.  Second  by  statute  ;  strictly  only  that  by  nature  is  known  here, 
on  English  principles ;  reasons,  5,  6.  Here  the  father  is  bailiff  if 
he  improve  the  minor's  land,  6.  Enghsb  guardianship  by  statute 
does  not  exist  here  ;  reasons,  7  to  13h  Our  guardians  are  by  stat- 
ute, 12.  By  nature  he.  13  The  father,  and  in  some  eases  the 
mother,  is  by  nature  guardian,  14.  In  some  the  grandfather  and 
grandmniher,  15.  Powers  and  duties  of  guacdians  and  wavdssanie 
as  of  parent  and  child  &«.  16.  '  Guardians  must  answer  ibr  all  los- 
ses occasioned  for  want  of  ordinary  care,  16.  Father's  guardian- 
Sihip  continues  till  his  son  ia  twenty-nne  years  old  as  to  his  person, 
17.  If  any  one  interfere  with  a  minor's  propeny  he  is  accountable 
for  bis  due  care  as  bailiff  or  receiver,  18.  Guardian's  duty  by  lbs 
Colony  law,  19.  Authority  of  general  guardians  is  joint  and  s«v«- 
ral,  20. 

U,  ch.  35,  a.  3.  Further  rights  and  duties  attai-hed  to  guardian- 
ship, 1.  Ward  is  as  a  child,  and  guardian  as  a  parent,  I.  Bound  to 
due  care  be.  minor  may  view  any  one  entering  on  bis  property  as 
entering  to  his  use,  1.  Minor  may  sue  his  guardian  by  bis  next 
iriend  ;  add  if  he  have  none,  the  court  will  appoint  him  a  guardian 
in  the  case,  1.  A  minor  may  sue  by  his  guardian  or  next  friend, 
but  can  defend  only  by  guardian,  3.  Must  be  the  probate  guardian 
where  there  is  one,  willing  to  come  in,  and  who  has  not  misbehaved, 
St.  Judgment  against  a  minoT  by  default,  is  error,  3.  Right  an4 
power  of  a  guardian  in  England  for  nutures,  4,  5.  Several  matters 
peculiar  to  England,  6  to  9, 10.  By  our  law  every  guardian  is  a 
mere  trustee  to  the  ward,  as  to  his  property,  the  right  of  which  i* 
in  the  ward,  11.  Guardian  has  no  claim  to  his  own  use,  but  hit 
reasonable  allowance,  11.  Guardian  in  his  own  name  by  reaatmot 
his  possession  may  sue  a  wrongdoer ;  but  generally  the  ward 
sues  by  his  guardian,  or  next  friend,  and  defends  by  bis  guardian, 
11.  How  guardians  may  be  personally  liable  &«.  12.  His  remedy* 
against  (we  caking  away  bis  ward,  13  to  19.  Minor  a  partner 
file.  30. 
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n,  ch.  35,  «.  4.  Actions  by  and  agaioA  these  incapable  persons! 
Inve  the  same  rights  of  actions  others  have,  1.  But  can  make  do 
contract ;  some  not  answerable  jar  tort,  I  to  8.  The  effect  of  Mas- 
sachusetts  Cdooy  law  of  1641,  as  to  ages,  3.  Persoas  excoaKna- 
nicaled,  condemned,  Stc.  3. 

11,  ch.  35,  a.  5.  As  to  a  minor's  obligatory  contracts ;  a  minor'l 
contract  generally,  is  only  voidable,  I  ;  reasoos,  2.  His  submissioa 
is  only  voidable,  3.  How  liable  only  on  contract  for  necessaries,  4* 
Or  be  may  avoid  all  but  these,  3.     Cases  on  this  point,  S  to  15. 

II,  cb.  36,  B.  C-  Can  one  stultify  himself.^  This  question  un- 
settled. I.  Beverly's  case  considered,  2.  Abn  tomp»t,  bow  bound 
by  bis  partition,  3.  Guardian  may  prove  bis  wal-d  no»  contpo*  be* 
4.  On  this  question  English  auihorities  sre  both  ways,  5,  6.  Best 
opinioa  is,  me  may  stultify  himself;  reasons,  6.  The  surrender  of 
•  noN  eompot  is  void,  7.  What  is  meant  by  a  minor's  contract  being 
voidable,  7.  How  a  judgment  binds  a  minor,  and  how  be  may  re- 
vise one  &c.  8.  Minor's  contract  not  convertible  into  e  tort,  9. 
Liable  in  detinue  and  trorer,  9.  So  for  torts,  as  slander ;  and  what 
is  contract  and  not  tort,  10;  also,  11.  May  affirm,  13;  several 
oaseA.  Bound  in  equity  or  not,  13,  14,  IS,  16.  Insanity  afler  a 
contiBct  is  made,  17-     Louisiana,  18. 

U,  ch.  35,  a.  7.  American  cases.  A  mother  not  ot^ged  to 
Mpport  her  minor  daughter,  having  property,  1.  Infant  alien  cannot 
be  naturaKsed  on  bis  own  pedtion,  3.  Father,  cannot  as  natural 
guardian,  lease  bis  minor  son's  land,  3.  i^tUer,  in  Connecticut,  3. 
Of  spendtbriAs,  how  licensed  to  sell,  4.  One,  as  guardian,  gave 
his  aote  is  personally  liable,  6. 

11,  ch.  35,  a.  8.  Minor's  coniracti  only  voidable,  and  when ;  so 
is  hit  purchase  or  lease,  1.  So  his  sale  of  his  goods  with  delivery 
of  them,  3.  So  if  for  bis  beneBt,  3.  Is  binding,  3.  Coun  said, 
Mime  of  a  minor's  contracts  are  merely  void  ;  some  voidable  only, 
and  aome  binding,  4.  Can  have  dumfeeii  infra  atatem  not  till  of 
age,  5.  How  his  alieaatioa  may  be  avoided,  6.  When  good  or 
voidable  when  of  age,  7.  The  action  is  against  the  speRdlfarift,  not 
bis  guardian,  8,  A  minor,  master  of  a  ship,  not  bound  by  hia  coa> 
tract  for  supplies,  9.  Great  case  of  Zouch  e.  Parsons  kc. ;  seve- 
ral points  decided  io  it,  13.  Minor's  contract  for  goods  delivered 
to  him,  hut  voidable,  17.  A  minor  receives  money,  and  when  of 
age  acknowledges  it,  is  liable,  18.  See  Parent  and  CkSdf  alM, 
if,  eh.  133,  a.  3.  19. 

n,  cb.  3S,  a.  9.  Powers  of  minors  in  several  (jases ;  one  cannot 
1m  an  aHorney,  bailiff,  factor,  or  receiver,  I .  But  is  liable  tot  non- 
Ippearaoce  on  a  military  muster,  and  is  crtsunalifer,  3.  He  wills 
his  just  debts  to  foe  paid,  his  note,  given  when  i  ninor,  is  not  in- 
duded,  3. 

II,  cb.  SS,  ■.  10.  Guardians  m  particular  actioQi ;  have  always 
]>een  appontad  ad  Am,  1.  Aim  eomfoi  is  the  propsrr  person  to  ap- 
ply to  have  his  guardian  rnnoved,  S.    Only  aa  bar  «r  Creditor  caa 
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support  aD  appeal  against  the  guardian,  3.  What  is  evidence  of 
one's  being  non  compos,  5.  Guardian  must  be  joined  in  the  bill  for 
redemption  of  a  mortgage  with  a  minor  mortgagee,  6. 

II,  eh.  35,  a.  !!■  Pleadings  and  evidence  in  cases  of  guardians 
tic.  The  pleadings  are  in  f^ct  between  these  incapable  persons,  by 
those  who  represent  ihem  and  others  ;  hence,  the  deft,  is  sued  to 
answer  to  a  minor  pit.  Stc.  who  sues&c.  1.  Special  pleadings  in, 
Baker  v.  Lovatt,  two  minors,  1.  Trespass  ;  not  guilly  as  to  force  and 
arms,  2.  As  to  the  residue  pit's,  own  assault,  2.  Plea,  not  guilty 
as  to  force, and  arms;  as  to  the  residue,  the  deft,  and  one  D.  com- 
mitted the  trespass,  and  the  pit.  settled  with  D. ;  replication,  pit. 
was  a  minor  &:c.;  deft,  demurred,  3.  Judgment  for  the  pit.  oa 
the  ground  a  minor  has  not  discretion  to  adjust  his  damages  in  such 
a  case,  3.  Where  the  pit.  may  name  a  guardian  for  the  minor  deft. 
3.  If  a  mother  marry  a  second  husband,  her  power  as  natural 
guardian  ceases,  4.  Of  a  spendthrift  cannot  sue  a  libel  for  a  di- 
vorce, 5.  A  father,  at  common  law,  may  assign  the  services  of  bia 
minor  son,  6.  Court  can  appoint  a  guardian  ad  hoc,  though  there 
be  one  by  nature,  7.  A  minor's  seizin  and  occupation  of  laud  gives 
ft  settlement,  8.  Pit's,  infancy  pleaded  in  abatement,  10.  Error 
for  him  to  sue  by  attorney,  11.  So  for  one  of  age  to  sue  by  giiar- 
Hin,  12,  Infant  deft.,  bis  plea,  13.  Must  always  defend  byguar- 
dian,  14.  Tliojgh  one  of  several  defts.,  15.  Not  as  to  a  minor 
wife,  16.  One  of  age  is  sued  on  a  promise  he  made  when  a  minor, 
his  plea,  18.  Pit's,  replication  to  a  plea  of  infancy,  19.  Deft  re- 
joins, not  nece9!!aries,  19.  Replication,  deft,  since  of  age  affirmed 
bia  promise,  30.  Rejoinder,  did  not,  20.  Necessaries  are  not  in- 
tended, 30.  Cannot  state  an  account,  30.  To  part  full  age,  to  Uia 
rest  necessaries,  33.  Infancy  is  in  evidence  on  the  general  issue, 
23.  Qutere,  if  only  voidable  contract,  23.  Sued  on  a  note,  tnay 
plead  infancy,  24.  Not  bound  as  to  price  for  necessaries,  24. 
What  a  new  promise  when  of  age,  35.  Guardian  to  Indians  cannot 
defend  title,  35.  A  minor's  bond  void,  though  he  fraudulently  aver 
he  is  of  age,  35.  A  minor  conveys  land  to  A,  and  when  of  age 
the  same  to  B,  he  cannot  avoid  the  deed  to  A,  only  voidable,  26. 
Supreme  Probate  Court  examines  witnesses  to  find  if  one  is  now 
eon^os  or  not,  37.  A  lunatic  under  guardianship  restored  to  bis 
fight  mind,  may  make  a  will,  2S.  Act  of  Congress  against  enlisting 
minors,  extends  to  aliens,  39.  So  it  extends  to  minors  having  no 
parents  &u:.  30.  A  minor  may  give  infancy  In  evidence  on  noit 
attviaptU,  31. 

U,  cb.  35,  a.  1&.  Husband  is  guacijian  to  bis  raioor  wife,  1. 
Guardian  by  compromise  saves  to  the  minor's  use,  2.  How  his 
possessions  iic.,  3,4.  Enjoined  not  to  do  waste,  5.  Not  liable 
be.,  6.  Even  in  socage  cannot  lease,  7.  How  pleaded,  8.  Mother 
enters  as  guardian,  9,  10.  Legal  guardian  only  sues,  13.  Cases 
of  costs,  14,  Guardianship  in  th«  Roman  law,  15.  Minors  61e  a 
bill  aguDst  their  £u«rdiaDS*  heirs  &£.,  '*€ 
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tn,  ch.  M,  8.  ft.  Gaardians  ttc.  when  witnesses.  If  mere  tnisteei, 
their  affidavits  admitted.  Guardian  released,  allowed  to  explain  a 
bond  for  paper  monej,  iii,  ch.  93,  a.  3.  16.  Of  excessive  drink- 
ers; lincense  to  sell,  iv,  ch.  115,  a.  10.  14. 

rV,  ch.  132,  B.  7.  IS.  Entry  by.  IV,  ch.  133,  a.  2.  4.  Where 
an  abator,  iii,  ch.  90,  a.  6.  A  leqae  by  guardian  may  be  declared 
on  generally ;  may  sue,  and  mutt  defend  for  a  minor,  i,  ch.  3.  a.  2. 
4,  b.  An  idiot  and  non  compot  must  sue  and  defend  by  him  ; — hov 
taxable  for  his  ward's  property,  ii,  ch.  59,  a.  9,  13, 

GUARANTEE,  or  guarrantee,  what  is  one,  Sunmer  v.  Parsons^ 
i,  ch.  30,  a.  14.  5.  What  not  hut  an  original  promisee,  ii,  ch.  42, 
a.  1.  6.  To  A's  note  B  signed  bis  name,  and  added  surety  coa- 
aideratioD,  the  credit  to  A, 

I,  ch.  1,  a.  35.  Like  cases ;  i,  cb.  1 1,  a.  14  ;  similar  cases ;  and 
i,  ch.  30,  a.  10.  47,  White  v.  Howland.  Thus  A  gave  bis  note  to 
B  ;  same  day  C  and  0,  for  value  received,  undertook,  on  the  back, 
to  pay  the  conients ;  were  original  promisors. 

II,  ch.  50,  B.  6.  Where  a  guarantor  remained  liable,  s.  7.  B 
owed  C,  A  in  writing  gusranteed  payment ;  liable  on  B's  neglecting 
to  pay  at  the  time,  on  demand-  and  notice  to  A,  s.  7.  What  words 
makes  a  guaramee,  s.  7,  8.  A  bought  goods  of  B  on  credit,  and 
gave  his  note  to  B  ;  under  it  deft  wrote,  /  guarantee  the  above; 
goods  dehvered  ;  deft's.  promise  collateral ;  such  delivery  to  A  was 
deft's.  consideration  ;  one  entire  transaction,  s.  8.  Guarantor  may 
j»y  the  promisee,  though  not  sued,  and  then  sue  the  promisor,  a.  10. 
Otfaer  cases,  s.  6  to  10 ;  and  s.  14,  19,  30. 

I,  ch.  20,  a.  20.  Guarantor  liable,  notwithstanding  bis  declaratimis 
to  the  contrary,  3,  4.     When  a  guarantor,  when  a  surety,  3, 4. 

I,  cb.  30,  a.  7.  16.  How  a  blank  eodoruog  on  a  note  not  ne- 
gotiable, may  be  used  as  a  guarantee. 

II,  ch.  50,  s.  19.  A  general  guarantee  of  another's  credit,  where 
an  original  underukmg  &u;.  See  ApprmUee,  Matter  and  Servant, 
Parent  and  Chiid. 

II,  cb.  £0,  8.  33.  How  given  by  letter,  s.  23, 

GUEST.  Sf>e  Inn-keepen,  ii,  cb.  37,  a.  2  SiC. 

GUIDE  POSTS,  indictment  for  not  putting  tbem  up  as  our 
statute  directs,  vii,  ch.  318,  a.  15.  2. 

GUNPOWDER,  an  information  for  keeping  a  large  quantity  of 
it,  ju,  cb.  319,  a.  3.  19.  ,-.-. 


HABEAS  CORPUS,  v,  ch.  172,  a.  9.  31.  Consritutional  pro- 
vi^ona  as  to  this  writ ; — material  parts  of  Massachusetts  act  of 
March  16,  1785,  as  to  it,  34  to  38.  Thb  act  formed  from  our 
Provincial  act,  and  that  from  31  Ch.  II.  c.  2.    Various  kinds  of 
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this  writ,  39r  'Issoed  to  bring  in  «  miMr  Milisted  in  tha  ttmy^ 
Mid  dbcbafjed,  40.  So  to  bring  a  iniDor  bound  ippreatice  n 
Upper  CansdB,  41 ;  (i,  cb.  18,  a.  3.  3.)    One  judg*  m^  usue 

i^42. 

n,  ch.  35,  a.  3.  Issued  to  recover  wards,  14.    i,  ch.  13,  a.  9.  S. 

The  court  rerused  K>  ieme  it  to  briog  in  one  enlistsd  or  impressed, 
wbo  was  coDtect  to  be  in  the  serrioe.  Lies  oot  for  one  ii  prison 
for  debt,  V,  ch.  1S(>,  a.  16.  30. 

n,  ch.  51,  a.  2.  issued  to  an  alien  to  faring  in  an  tDfant  eight 
iBontbs  (^d  on  the  motber's  affidavit,  left  vith  him,  13 ;  and  13,  14. 

VI,  cb.  193,  a.  31.  important  pait  of  a  legal  and  pt^licai  systaia. 

VII,  ch.  S30,  a.  3.  A  raitlimus  must  be  certain  and  particular, 
that  there  may  be  relief  on  haheat  cof7>M,  7.  Babttu  corpw,  at 
connected  with  commitments ; — one  committed  by  the  House  of 
Commons,  not  relieved  on  this  writ,  ?.  Principle  of  this  case  mt/ 
apply  here,  7.  Habeat  corput  to  bring  up  two  sailors  to  an  officer 
of  a  man  of  war,  void,  because  not  signed  by  a  judge,  7.  For 
want  of  the  proper  affidavits,  7.  Can  be  brought  up  as  prisoMrs 
bat  by  their  consent,  7.  Principles  extend  here  he.  Other  cwsi 
in  which  granted  or  oot,  7,  8,  &  9 }  and  procecdingt,  9.  SnpMO)* 
Court  of  the  United  States  may  grant  it,  9. 

HABENDUM,  iii,  ch.  101,  a.  5  j  its  ose.  See  Deed.  6«n«rtl 
grant  of  rent  for  life,  19.  But  may  be  restricted  to  years  by  it,  I9. 
Ahbam's  ease  ;  the  form  of,  established  by  tha  Colony  law,  iv,  ch. 
108,  a.  3.  3.  Much  depends  on  it. 

IV,  ch.  109,  a.  5.  1.  May  very  the  sense  of  the  premises,  3.  May 
lessen,  enlarge,  explain,  or  qualify  tbem,  but  not  contradict  them,  3. 
May  be  to  A  and  bis  heirs  /tabendua  in  tail,  3.  Gr&at  valid,  tbuigh 
the  grantee  is  named  b«t  in  the  ktAendun,  4.  But  if  one  be  named 
in  the  premises,  another  cannot  in  the  kMbeiubtm,  5.  Grant  to  A 
for  life  kaberulvm  to  faim  and  his  beirs,  is  a  fee,  6.  HabendrnM  may 
sevar  the  premises  so  as  to  make  one  grantee  for  life,  and  ibe  otfaw 
in  remainder ;  or  both  tenants  in  common,  but  itot  in  seraralty,  t. 
If  the  premises  contsin  black  acre,  white  acre  cannot  be  added  in 
the  habendum,  8.  A  joint  estate  to  three  in  the  premises,  cannot 
be  to  lbe«i  in  succesnon  in  tbe  habendum,  severally,  10.  But  may 
be  to  one  for  life,  to  second  for  life,  lo  third  in  fee,  each  in  the  ra- 
'maioder,  10.  A  asugns  a  term  for  years  to  B,  to  bold  after  A's 
death,  is  good,  10.  A  grant  to  A  and  his  heirs,  habrndum  lo  fainl 
and  the  heirs  of  his  body,  is  an  estate  in  tail,  13.  Reasons,  12. 
So  is  a  grant  to  A  and  the  heirs  of  his  body,  habendum  to  him  and 
his  heirs:  reasons,  12.  A  grant  to  A,  h^endwa  to  A  and  B,  B 
takes  nothing,  as  he  can  have  conveyed  to  him  but  by  the  premises, 
exceptby  way  of  use;  reasons;  explanalions,  13.  (See  'rr,  ch.  134, 
a.  27.)  Where  the  habendum  is  void ;  fts  if  I  bargain  and  seQ 
lands  lo  A  for  a  vdnable  conaderation,  habendim  to  mj  vaetot 
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life,  remundw  to  use  in  toil,  reiBflander  to  my  t^bt  hnn,  this  'w 
void,  U,  15. 

IV,  ch.  tS6,  a.  3.  7.  Reveruoa  gruted  ia  the  premiso*  ia&«n- 
dm,  tfa*  lud  is  good. 

HABERE  fatims  pttteMnomem  »t  teixintm,  form  presciibe(J>  t,- 
«h.  136,  ■.  14 ;  and  procecdii^  tbereo*. 

HABITATION.    See  Vwdling-Hvuie  mnd  D»niol. 

HABtTUK  tale  recordmmy  badly  i4«tded,  v,  ch.  163,  s.  4  ^ 
being  of  the  satne  court. 

HALF  BLOOD,  brothen  be.  hy,  iabmt  esch  alfaec,  by  our 
iaw,  ir,  ch.  116,  a.  9.  7. 

IV,  oh.  ISA,  a.  3.  1&  loherit,  is  cases  of  eaUtes  io  tail.  It,  ch. 
129,  a.  2.  22 ;  and  i,  ch.  29,  a.  1.  12  ;  aad  it,  ch.  12fi  ;  eases. 

HALF  DEFENCE,  wbeo  aad  how  pleaded,  v,  ch.  1T5,  a.  17. 

HALF  PROFITS  on  goods  carried  oa  a  voyage,  bov  caku- 
kted.    See  Freight,  i.  cb.  33.  a.  1.  7. 

HALVES,  tenaat  at,  to  pay  half  the  cn^  in  lieu  of  r«it ;  ccn- 
eeras  not  luids ;  and  the  prooiis*  to  do  it,  need  not  be  in  wcitiog, 
i,  ch.  32,  a.  9.  2. 

n,  eh.  42,  a.  3.  Hare's  ease,  9.  When,  he  does  or  does  not  joia 
with  the  owner  is  suing  in  trespass,  9. 

m,  cb.  91,  a.  e.  He  may  havt  trespass,  fi.  IV,  cb.  117,  a.  5. 9. 
And  he  only  for  an  injury  to  the  land,  v,  cb.  172,  a.  1.  1,  But 
tecut,  if  for  one  crop,  r,  ch.  1 73,  a.  3.  1 , 2. ;  a.  6-  13,  examined. 

HANDWRITING,  iii,  cb.  88,  s.  1.  How  erideoce  or  not,  1. 
Proved  by  witnesses  who  know  it,  1.  By  comparisoa  of  hand- 
miting,  1.  Eridencee  of  handnrttiag  admitted,  as  men  are  as 
well  known  by  it  as  by  their  faces,  2.  But  not  evideDce  of  an  overt 
act  in  treason,  2.  In  this  may  be  used  as  circumstantial  evidence, 
8.  In  other  criminal  caws  is  evidence  as  in  civil,  2.  How  one 
nay  sweat  to  aooiher's  writing,  though  he  never  saw  him  write,  2. 
Hon  distinguished,  3,  4.  WUness  governed  by  the  general  im- 
pressioa,  4.  Recollection  of  the  general  character  of  ooe's  writing, 
6k  Comparison  of  handwriting  rejected,  6  ;  except  when  witnesses 
difl^r,  6,  7.  The  seal  of  a  toreign  court  mast  be  pioved,  as  well 
aa  the  judge's  handwriting,  6. 

in,  cb.  88,  a.  2.  Several  cases  of  handwriting  decided  on  these. 
piiiiciples,  1  to  19.  When  a  vritness  to  an  instrument  is  dead,  or 
be  is  not  t»  be  had,  evidence  of  his  handwriting  is  admiited,  19.. 
Writing  of  the  defL  proved,  3.  4.  Where  no^.  sufficient  for  tb» 
oidorser  to  confess  his  bandwiiiing,  5.  How  proved  on  a  foreign 
biU,  6.  CoinpariaoD  of  handwriting  admitted,  7,  Not  necessary 
to  prove  the  handwriting  of  a  known  officer,  8.  After  the  signer 
of  a  note  admitted  it  his  handwriting,  he  was  allowed  to  provv 
bp  wilaesses  it  was  not  bis,  10.  A  deed  executed  abroad  may  be 
proved,  by  proving  the  handwiting  of  the  signer  and  witness,  11. 
Clerk  in  the  post-office  hon  adtnitted  lo  testify  a»  to  iooitsMd.  hands^ 
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12.  Note  proved  by  proTing  conaparison'  of  huidwritiDg  in  Eng- 
land, 13.  Doubts  as  to  such  comparison  in  New  York,  14.  Custom- 
house bond,  witnesses  out  of  the  State  enough  10  prove  their  hand- 
writing, without  that  of  the  ohUgor,  15.  His  confession,  it  is  his 
band,  not  enough  if  there  be  a  subscribing  witness  to  it,  IS.  Proof 
for  and  against  the  deft's.  handwriting,  16.  Comparison  of  hands 
admitted  in  Massachusetts,  17,  18.  Mow  such  witness  is  to  be 
searched  for  in  order  to  use  bis  haadwriung,  18.  B«aiariu  as  to 
similitude  of  handwriting,  19. 

Ill,  ch.  90,  a.  I  If  the  witness  be  interested  when  he  attests  a 
bond,  his  htindwriiing  cannot  be  proved,  11. 

HANGINGS  belong  to  the  executor,  and  not  the  beir,  iii,  ch.  76, 
a.  8.    See  Fixture*,  iv,  ch.  133,  a.  3. 

HANGING,  execution  by.    See  Pitnithmenl ;  see  Execution. 

HARBOURS  ;  is  a  good  custom  to  tax  vessels  to  repair  them, 
\,  ch.  26,  a.  2.  8.    See  ii,  ch.  68,  a.  8.  7. 

HARBOURING  the  servants  of  others  be.,  ii,  ch.  Sd,  s.  6. 
Journeymen  by  the  piece  are  servants,  2.  If  the  servant  pay  the 
peaalty,  the  third  person  is  not  liable  for  enticing  him  away  Sic. 
Bird's  case,  5.  No  excuse  the  servant  oSered  himself,  if  there  be 
notice,  3.  If  one  only  continue  to  employ  my  servant  after  no- 
tice, be  is  liable  to  me,  Blake's  case,  3.  Any  one,  as  a  child  be., 
who  does  service  for  me  is  my  servant,  6.  Asking  the  servant  to 
enlist  is  enticing,  14. 

HAVEN,  (vi,  ch.  186,  a.  11.  13,  14,  15.) 

HAVING  BEEN,  is  a  sufficient  averment,  vt,  ch.  177,  a.  9.  38. 

HAYWARDS.    See  fence*. 

HAWKS.    Perce  J^atura,  iv,  ch.  133,  a.  3. 

HAWKERS,  law  against,  vii,  ch.  208,  a.  17. 

HAZARD,  with  dice, what  proves  a  game  at,  iii,  ch.  91,  a.  10. 1. 

HEALTH,  laws  and  statutes  as  to,  vii,  ch.  208,  a.  13.  General 
principles.  Art.  14.  Contagious  sickness  or  infectious  diseases,  s.  1. 
An.  1  5.  Massachusetts  act,  June  23,  1797,  3,  3.  Additional  act, 
February  28,  )800,  4,  5.  Art.  16.  Material  parts  of  the  healtb 
laws  of  Congrats,  1  tn  6. 

HEARSAY,  generally  is  no  evidence,  iii,  ch.  80,  a.  1.  21 ;  but 
are  exceptions. 

Ill,  ch.  89,  a.  1.  Hearsay  and  replication.  Generally  not  ad- 
mitted, not  being  on  oath  or  cross-examined,  t.  But  used  where 
no  better  evidence.!?  to  be  expected,  1.  What  hearsay  is,  2.  What 
replicaiion  is,  2.  Declarations  of  one  never  to  be  admitted  when 
be  can  be  had  as  a  witness.  3.  Nor  hearsay  where  direct  evidence 
IS  to  be  expected,  3.  Hearsay  is  good  to  prove  pedigrees,  as  who 
is  my  father,  when  he  married,  3.  So  of  declarations  of  parents, 
that  a  child  was  born  before  marriage  kc.,  2.  So  of  old  persona 
now  dead,  as  to  the  course  of  a  river  anciently,  2.  Hearsay  is 
evidence  to  confirm  or  weaken  a  witness'  testimony,  3.    So  detJa- 
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rMions  of  old  p«opIe  deceased  as  to  boundaries,  3.  So  bb  to  a 
man's  anciemly  livtog  ia  a  certain  place,  3.  DeclaratioDs  admiited 
must  be  of  those  jo  a  ^tuation  to  knov  the  facts,  3.  What  a  party 
saT*  is  confessioa,  4.     Not  admitted  as  to  particular  facts,  ft. 

III,  ch.  89,  a.  3.  Declarations  of  parents  may  be  proved  as  to 
d>eir  being,  married  or  not;  cases,  1.  Special  verdict  between' 
other  parties  may  prove  John  had  a  son  Thomas  Stc.,  3.  So  gene- 
ral reputation  io  a  family,  2.  Entries  in  family  books,  S.  Recitals 
ill  deeds :  other  cases,  2,  3.  So  in  prescription,  what  men  deceas- 
ed have  been  heard  to  say  about  a  way,  4.  So  who  was  patron,  4. 
As  to  marriage,  5.  So  a  statement  in  a  bill  in  chancery,  6.  So  to 
prove  a  piece  of  land  parcel  of  an  estate,  7.  Entries  made  by  town 
officers  charging  themselves,  8,  Not  as  to  a  contract  of  hiring,  9. 
Wife's  declaration  not  admissible,  10,11.  Hearsay  evidence  to 
prove  seizin  after  twenty  years,  12.  Reputation  to  prove  an  incor- 
poration, after  forty  years,  of  a  parish,  13.  So  to  prove  a  son 
dead,  14.  Wife's  declaration  she  was  sick  when  her  husband  iu- 
wred  her  life  be.  in  his  action  on  the  policy,  1 5.  Reasons  and 
points  decided,  15.  Answer  in  chancery  ice.  16.  Place  of  a 
child's  birth  is  not  u>  be  proved  by  hearsay,  17.  Several  death-bed 
declarations  proved,  18.  Declarations  made  by  persons,  since  de- 
ceased, against  their  iotereat,  iii,  cb.  89,  a.  4.  31.  Age  not  proved 
by  hearsay,  19.  Hearsay  at  to  monuments  and  boundaries.  See 
Monmnenlt  and  Boundaries.  As  to  public  or  customary  rights,  iii, 
ch.  89,  a.  4.  32. 

HEAVY  ARTICLES,  when  tendered,  vest  in  him  to  whom  tei^ 
dered,  v,  ch.  170,  a.  2,r.  28;  r.  36.  When  they  maybe  delivered 
in  parcel,  v,  ch.  139,  a.  4.  2. 

HEDGES)  used  as  fences,  become  part  of  the  land.  See  Hx- 
turet,  iii,  ch.  76,  a.  8.  12,  33,  be. 

HEDGE-BOTE,  iii,  ch.  78,  a.  4,  2.     In  waste. 

HEGIRA.     How  computed  be.  i,  ch.  37,  a.  4. 

HEIR-LOOMS,  iv,  ch.  133,  a.  3.  2.  Things  annexed  to  tha 
real  estate. 

HEIRS.  Who  are  heirs,  iv,  ch.  136,  a.  4.  1  to  19  be. ;  cases, 
and  where  bound.  Are  those  to  whom  one's  estates  descends'on 
his  death.     See  Dewent  and  Diatribution,  and  JVext  of  Kin. 

TV,  ch.  108,  a.  5.  10.  An  estate  made  to  one  and  bis  heirs,  he 
may  assign,  as  heirs  includes  assigns.  A  witness  or  not,  iii,  ch.  90, 
a.  9.  a.     Are  witnesses,  iii,  ch.  90,  a.  6.  6  be. 

IV,  ch,  135,  a.  3.  3.  Word  heirt  is  essential  to  make  a  fee,  or 
an  estate  of  inheritance,  in  a  deed  or  grant ;  for  breach  of  cond»- 
dOD  in  a  devise  each  heir  may  enter  and  recover  his  pan,  6.  Heir 
apparent  is  a  witness,  iii,  ch.  90,  a.  6.  10.  Heir  is  not  a  witness  U> 
prove  a  debt  to  the  estate,  iii,  ch.  90,  a.  6. 6.  But  of  the  warrantor  is 
one  if  released,  9.  So  is  if  released  for  the  administratrix,  iii,ch.  90,«. 
6.  d.     IV,  cb.  126,  a.  7.  II;  how  estopped.    Heirs  are  qnaii  par- 

Toi..  mi.  35 


.y  Google 


374  INDEX. 

cenars.  See  Paremen.  AH  the  childreo  make  but  one.  Bound 
ID  equity,  i,  ch.  11,  a.  6.  3. 

IV,  di.  104,  a.  2.  12,  Quarles  o.  Quarlea.  One  caunot  f^ot  hi« 
expectatioa  of  land,  but  may  estop  himself  by  warranty  or  advance- 
ment; and  V,  Gb.  176,  a.  19.  1.  IV,  ch.  104,  a.  3.  19.  Heir'a 
covenant  living  his  ancestor,  is  a  fraud  on  him  aod  void,  if  to  convey 
ite.  his  share. 

IV,  ch.  106,  a.  3,  Laugbter'a  case,  1.  May  have  covenant  by  rea- 
son of  the  reverdon,  as  against  (he  lessee.  How  sued  on  bis  an- 
cestor's bond,  V,  ch.  139,  a.  S.  16. 

'IV,  ch.  130,  a.  3.  Where  beir  or  heirs  is  a  word  of  purchase, 
iv,  ch.  130,  a.  6.  13. 

IV,  ch.  106,  a.  3.  Covenant  for  quiet  enjoyment  lies  against 
beira  in  possession,  as  assignees  of  the  land,  4.  But  our  laws  on 
this  subject  considered  ;  how  suable  Si«. 

IV,  ch.  115,  a.  4.  10.     When  barred  by  bis  warran^. 

V,  ch.  161,  a.  1.  14.  How  heirs  may  be  sued  on  our  statute  of 
February  14.  1789.  IV,  ch.  137,  a.  14.  18.  bow  the  b^r  at  law 
is  intended  by  the  wordyiimt/y  in  certain  cases.  Heir's  husband 
not  liable  after  her  death,  on  said  act  of  1789,  v,  ch.  161,  a.  1. 14. 

IV,  ch.  134,  a.  6.  3.  One  or  more  of  them  may  sue  for  his  or 
their  part.  Executory  deviae,  descent  to  the  heir  in  the  mean  time, 
iv,  cb.  114,  a.  19.  8.  Covenant  brought  by  and  against,  iv,  ch. 
106,  a.  3.  5.. 

IV,  cb.  135,  a.  5.  13, 14.  Heir's  words  of  purchase.  See  Piir- 
thate.  ■ 

HELPING,  to  stolen  gooda.  See  Compounding  Felony  ;  and 
also  Larcenif. 

HEMP  AND  FI^AX,  growing,  ara  emblements,  iv,  cb.  133, 
«.  2.  6. 

HENBANE.  See  Jlrienie. 

HERALD'S  BOOKS,  evidence  of  pedigrees,  iii,  ch.  81,  a.  S.  3. 
How  authenticated. 

HERBAGE.  A  lease  may  be  of  it,  ii,  ch.  66,  a.  5.  10.  Be- 
gins from  the  delivei?  ;  tenant  of  it  baa  trespass,  iii,  ch.  91,  a.  8.  S. 

V,  cb.  160,  a.  1.  21.  If  one  by  iodenture  take  s  lease  of  the 
herbage,  heir  not  estopped  to  say  the  lessor  bad  notbing^in  the  land. 

HEREDITAMENT,  iv,  ch.  130,  a.  2.  4,  5,  13.  This  word  in 
a  devise  does  not  give  a  fee,  but  aa  estate  for  life  only.  What  is  t 
hereditament,  iv,  cb.  135,  a.  1.  8.  Includes  lands,  tenements,  and 
whatever  may  he  inberiied  ;  corporeal,  or  incorporeal,  real,  person- 
al, or  mixed,  and  heir  looms,  and  whatever  go  as  to  the  heir. 

IV,  ch.  138,  a.  3.  6.  The  word  hereditament  in  a  will  may  gin 
nfee. 

Ill,  cb.  79,  a.  3.  3.  Only  incorporeal  hereditaments  can  be  pre- 
scribed for.        

HERES  FACTUS,  ii,  ch.  43,  a.  9.  Hay  take  advantage  of  ■ 
condition  broken,  3.    IV,cb.l]l,a.  4.7;  andi,eb.  135,  a. 3. 19. 
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HERESY.  Lavs  of  Massachuaetta  C0I0D7  Uc.  u  to,  vi,  cfa. 
198,  a.  4.    Criin«  not  now  known  here,  id. 

HERIOT.  One  of  Ibe  lord's  feudal  righta  in  England.  Bj 
Coloin'  law  our  estates  are  iree  from  it,  v,  cb.  148,  ».  9.  3. 

HERONS.     Fera  naturte/w,  ch.  133,  a.  3. 

HIDES,  in  vats,  not  atiBcbable,  being  of  a  perishable  natare,  iii, 
eh.  76,  a.  8.    Bond's  caae,  13. 

HIATUS.     See  Opening  Eitaie. 

HIGHEST  BIDDER,  at  auction,  officer'a  sales.  If  he  refuse 
the  thing  he  bids  off,  the  officer  maj  put  it  up  again,  ii,  cb.  75, 
t.  8.  18. 

HIGH  SEAS  See  Adiaindly,  ProkUntion,  Piraeif,  kc.  for 
cases  thereon. 

HIGHWAYS.  See  Wayi,  iii,  ch.  79.  VU,  ch.  308,  a.  7.  See 
fVayi. 

HIGH-WATER  MARK.     See  Jloto,  ii,  cb,  68. 

HINDOOS.  One  sworn  according  (o  his  religion  is  a  witness^ 
iii,  ch.  87,  a.  2.  13 ;  iii,  ch,  96,  a.  4. 

HIRING  AND  BORROWING.    See  BaSment,  i,  ch.  17,  a.  3. 

HISTORY  is  eridence  of  a  public  feet,  not  of  a  private  custotn 
«r  particular  facts,  Iii,  ch.  81,  a.  6.  4.  Not  of  a  general  custum,  ii, 
ch.  48,  s.  9  &c. 

HOC  PARATUS  EST  VERIFICARE,  want  of,  is  matter  of 
form.    Is  bad  if  the  issue  be  on  a  recoid,  iv,  ch.  131,  a.  6,  10. 

IV,  ch.  131,  a-  7.  Is  proper  when  the  party  pleads  new  matter, 
8.     And  when  the  issue  is  to  he  on  a  particular  point,  6. 

V,  cb.  144,  a.  4.  Is  proper  when  a  bond-or  deed  is  avoided 
bj  fecial  pleading. 

V,  cb.  153,  a.  8.  How  necessarj'  or  not,  in  replication  in  usu* 
fy,3. 

T,  cb.  168.     Is  proper  in  a  plea  of  duress,  s.  3,  3 ;  but  s.  13. 

V,  ch.  161,  a.  15.  Is  proper  in  special  replications  to  pleas  of 
limitations.  To  give  tlie  deft,  an  opportunity  to  answer  the  matter, 
1,  2. 

V,  cb,  163,  Proper  in  a  plea  of  n«/  tiel  record,  s.  1.  So  in  the  ' 
replication  is  such  record  ;  petit  hdc  ^c.  1.     Several  cases,  s.  3,  3. 

V,  ch.  166,  a.  1.  €.  Plea,  several  payments;  replication  must 
conclude  kocparatut  Sec,,  (in  assigning  a  breach  in  one,)  because  a 
particular  fact  is  selected  and  denied,  6.  So  condition  to  pay  Sev- 
ra)  sums ;  plea,  paid  all  due ;  replication,  must  rest  on  a  particular 
fact ;  then  hoeparatui  is  proper,  6  ;  other  cases. 

y,  ch.  166.  As  to  pleading  records  &c. ;  several  cases ;  floe 
paraiut. 

V,  ch.  168.  As  to  pleading  set-off;  AoejMiraftM,  how  proper; 
cases. 

V,  ch.  169;  T,  cb.  170.  Cases  of  conclusions,  hoe  parattu. 
Saved  harmless  and  tenders,  v,  ch.  173,  a.  4.  31 ;  vL  cb.lSO,  a. 
1 ;  T,  cb.  173,  a.  4.  3. 
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VI,  cb.  184,  «.  6.    Hoeparaiu*  &c.  ameiuled,  <ri,  ch.  185.'  Sm 

Averment. 

HOGS*  LARD.     Statute  ns  to  inspeciins  it,  vi,  ch.  203,  a.  8. 

HOGSTYE,  where  a  DUEsnce  ;  Aldred's  case,  iii,  ch.  74,  a.  3. 
15,  17. 

HOLDING  OVER  by  lessee,  the  effect,  ii,  ch.  55,  «.  5.  He 
continues  the  former  lease,  and  terms  of  iu  '        . 

HOLIDAYS.     See  Sunday  fitc. 

HOME  PORT.  No  Uens  on  vesaels  repaired  in,  ii,  ch.  44,  a.  3. 
S6.     Otherwise  if  repaired  in  another  State,  id. 

HOMICIDE.  Forfeiiiire  for,  »,  ch.  136,  a.  1.  Various  kinds 
of,  ni,  ch.  212,  a.  3.  Acts  of  Congress  and  of  Massachusetts  do- 
^ce  only  trurder,  manslaughter,  killing  in  duels,  and  by  suicide,  1. 
Leaving  other  homicides  as  they  are  at  common  law^  1.  By  this, 
too,  murder  and  manslaughter  are  ascertained,  1.  Homicide  is  felo- 
nious, excusable,  or  justiSable,  ].  Felonious,  Sfi  murder  and  man- 
slaughter, I.  Excusable,  as  by  hia  misadvenlure,  and  in  self-defence, 
1.  Justitifiable.  as  where  nn  officer  legally  executes  a  criminal,-!. 
Or  kills  one  wbo  assaults  or  resists  him  in  the  execution  of  his 
office,  I  ;  other  like  cases.  What  is  murder,  3.  What  murder, 
manslaughter,  or  other  homicide,  or  not;  several  cases,  2,  3,  4,&c. 
Manslaughter,  chance-medly,  or  self-defence,  13.  Homicide  by 
oiisadrenture  or  per  infortunium,  14.  Homicide  in  self-defence; 
cases,  15,  16,  17.  Justifiable  homicides;  cases,  18,  19.  Notes 
on  a.  2,  as  to  homicide.     See  each  head. 

HOMINE  REPLEGIANDO,  v,  cb.  I?l,  a.  3.  Material  parti 
of  Massachusetts  statate,  February  19,  1787,  13  and  14.  V,  cb. 
171,  a.  4.    Cases,  decided,  17  Sic.     See  Replevin, 

HOOPS.     Act  to  prevent  fraud  in,  vii,  ch.  203,  a.  7.  8. 

HOPS.  An  emblement,  iii,  ch.  76,  a.  6.  7,  See  EmhlemeKU, 
aod  Foreiialling.     Inspection  of,  vi,  ch.  203,  a.  6.  8. 

HORSE  RACE.  An  unlawful  game,  nithiu  the  words,  oihar 
game  or  gnmei,  v,  cb.  145,  s.  8;  vii,  cb.  308. 

Way.     See  Way,. 

HORSES.  Not  to  go  at  large.  Sec,  Massachusetts  act  of  Feb- 
ruary 3,  1789.     See  Feneet,  Replevin. 

HI,  ch.  72,  a.  1.  4.  <7ase  lies  against  one  for  oTerworking  my  horse, 
delivered  to  him  for  labour.  So  against  a  blacksmith  for  negligent 
shoeiog  B  horse,  iii,  ch.  73,  a.  1.  26.  If  A  lend  his  horse  to  B, 
gratis,  he  is  bound  to  strict  care,  iii,ch.  73,  a.  1.  15.  Where  the 
act  of  God  excuses,  21. 

HOSPITAL.     See  Sickneu. 

HOSTAGE.  See  Waget  of  Seamen,  ii,  ch.  57,  a.  1.  9. 
While  in  one-,  a  marioer  is  entitled  (o  his  wages.  The  master's 
promise  he.  8,  9, 

HOSTLER.     See  Ltn». 
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.  HOUSES.  This  vord  of  itself,  in  a  will,  gives  no  fee,  iv,  cb. 
138,  a.  3.  6.  As  the  subject  of  arson.  See  Jirton.  Of  burglary. 
See  Burglary  and  Dioelting'Houtes.  As  places  of  eecurily.  See 
^rrut  and  DooTB ;  Execution.  License  to  enter  pleaded.  See 
LUenttt.    Waste  !n.     See  Waite,  iii,  cb.  78,  a.  3,  a.  10. 

HOUSE-BOTE,  iii,  ch.  78,  a.  4.  2. 

HOUSE,  family,  or  stock,  means  beir  or  heirs  in  cases,  iv,  ch. 
127,  a.  14.  26  Su:. 

HOUSEHOLD  utensils  exempted  be.  v,  cb.  136,  a.  14.  23, 
oo  executions  to  a  ceitain  amount.  , 

HOUSE  OF  CORRECTION.  A  place  of  punishment  8tc. 
for  ccrlaiu  offtinders,  vii,  ch.  206,  a.  4.  2.  Sic. 

HOW,  io  pleading.  Not  shewing  how  sared  harmless  or  hov>  an 
act  is  done,  only  form,  iv,  cb.  120,  a.  2.  1  to  39  ;  iv,  cb.  121,  a,  2. 
25;  iT,cb.  121,  a.  3.  19;  iv,  ch.  116,  a.  I,a.2;  cases.  Vi,  cb. 
177,  K.  0.  26  &c. 

IV,  ch.  121,  a.  4.  1  to  33;  cases.  The  party  held  or  not  to 
shew  hovi. 

HOY-MAN,  liable  as  a  carrier.     See  Bailment,  i,  ch.  17,  a.  3. 

HUE  AND  CRY.  A  term  in  the  English  law,  not  in  use  io 
our  practice,  hut  in  a  few  States. 

HUNTING.  A  term  in  Engltsb  law,  not  in  use  bi  our  practice,  - 
in  the  sense  used  in  England. 

HURDLES.     See  FUherUi,  ii,  ch.  68,  a.  6. 

HUSBAND  AND  WIFE.  See  Baron  and  Feme.  Seizin  m 
her  right,  how  pleaded,  iv,  ch.  120,  a.  3. 28.  Both  plead  ton  at- 
lault  dememe  on  her,  v,  ch.  173,  a.  9.  2. 

V,  ch.  1-75,  a.  2.  11.  Joint-tenants  sued  alone;  he  pleads 
in  abatement.  How  she  is  admitted  as  to  testimony  be.  or  not. 
See  Evidence,  i,  ch.  9.  V.  Where  be  may  use  her  confessions,  iii, 
cb.  83,  5.  5. 

IV,  cb.  106,  a.  4.  When  the  covenant  is  to  both,  he  alone  may 
sue  it ;  other  cases  in  which  they  may  join  or  not  as  a  bond  to  both 
£tc.  1  to  5.  Covenant  agninst  her  on  her  covenant  in  her  fine,  she 
flurvives,  3.  She  is  bound  by  her  agreement  with  him  for  the  bene- 
fit of  her  estate  in  chancery,  3.  If  they  live  separate,  and  be  agrees 
to  join  in  conveying  her  estate,  he  renounces  his  interest  in  it,  4. 
Her  covenant  with  a  maid  servant  is  void,  5.  As  to  her  term.  See 
Mortgages,  iv,  ch.  112,  a.  1.  Remittur,  iv,  ch.  114,  a.  29.  He 
has  her  personal  estate  at  her  death,  iv,  ch,  126,  a.  1.  Estates 
held  by  them,  iv,  ch.  134,  a.  5.  In  equity,  she  may  contract  with 
him,  V,  cb.  139.  A  has  a  rent  charge  out  of  a  feme  toWt  land  in 
arrear,  she  marries  B,  both  must  be  sued  for  it ;  but  he  alone  for 
rent  accruing  during  the  marriage,  v,  cb.  l&l,  a.  4,  S. 

V,  ch.  151,  a-  5.  3.  A  tenant  for  dower  leases  for  years,  re- 
.  tening  rent,  and  marries,  and  rent  due  in  arrear,  husband  dies,  his 

executor  bas  it,  3.     So  if  the  wife  ia  to  render  rent,  and  dies,  bo 
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is  liable,  as  he  h&d  the  profits.  Before  marriage  lie  eogages  ta 
leave  her  £40  a  year,  after  his  death,  this  is  not  released  by  a  re- 
lease of  all  demaDds,  r,  ch.  167,  a.  3. 

A  gave  a  bond  to  B,  conditioned  bis  heirs  pay  her  £3000  after 
his  death  ;  this  is  not  released  by  the  marriage,  ▼,  ch.  167,  a.  4. 
Milbourne  «.  Edwards ;  and  if  the  heir  plead  the  marriage,  she 
must  specially  reply,  id. 

If  he  releases  all  demands,  he  releases  a  debt  due  to  her  befoN 
marriage,  Miles'  case,  v,  ch.  167,  a.  5.  In  itotot,  iii,  ch.  77,  a.  II. 
7,  8,  15, 

V,  cb.  168,  a.  4.  He  cannot  set  off  his  debt  he  owes  against  one 
due  to  his  wife ;  pleadings  by  them,  ton  attauft  dewietne,  ▼,  ch. 
173,  a.  9.  3  &c. 

VI,  ch.  190,  a.  3.  15  to  20.  Sdre/aettu  for  end  against  huAaod 
and  wife. 

VII,  ch.  219,  a.  3.  One  informed  against  for  enticing  her  away 
be.     Where  she  is  prinly  examined,  vii,  ch.  323,  a.  3.  2  he. 

V,  cb.  173,  a,  9.  16,  28.  She  cannot  plead  alone. 

HUSBANDLIKE  MANNER,  not  waste,  not  to  nse  a  farm  in ; 
pleadings  in  this  case,  iii,  ch.  78,  a.  10.  4;  iv,  ch.  120,  a.  1.  17. 

HUSTINGS,  a  court  in  Vi^nia,  i,  ch.  24,  a.  6.  3. 

HYPOTHECATION  BOND,  admiralty  has  jurisdictioa  of  it, 
though  made  on'  land,  under  seal,  vi,  ch.  186,  a.  & ;  a.  6.  1  to  11. 
See  Admiralty.  May  sell  or  hypothecate  part  or  the  whole  of  the 
cargo  in  cases  of  necessity,  to  repair  Stc.,  ii,  ch.  47,  a.  6.  11.  May 
hypothecate  at  the  port  of  destinatioD,  ii,  cb.  40,  a.  21.  30. 
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IDIOTS,  sued  and  defended  by  guardiatis,  i,  ch.  3,  a.  3.  5. 

Guardians  to,  how  appointed,  ii,  ch.  35.  a.  I .  I^tes  bow  managed, 
id.  See  Ouariiant.    Not  witnesses,  iii,  ch.  98,  a.  6. 

V,  ch.  160,  s.  17.  If  an  idiot  do  an  act  in  a  court  of  law,  as  levy 
a  fine  Sic.,  his  heirs  are  estopped  to  say  he  was  an  idiot. 

IDLE  and  dissolute  persons ;  power  to  bind  out  at  service,  u, 
tb.  fiS,  a.  3.  11,  24.  How,  and  their  estates  put  into  the  care  Sic 
of  Selectmen,  ii,  ch.  53,  a.  3.  34. 

IDLENESS.  Idle  persons  how  proceeded  against,  and  punished, 
vii,  206,  a.  4.    By  French  law,  4. 

IDOLATRY,  how  a  crime,  proceeded  against  and  punished,  vi, 
cb.  198,  a.  3.  Punished  with  death  in  Massachusetts  Colony. 

JEOFAILS.  See  .Smendmentt,  vi,  ch.  184;  vi,  ch.  ISS.  AH 
the  acts  are  acu  of  jeofail  but  two,  vi,  cb.  184,  a.  1.  Statutes  o^ 
extend  to  writs  of  right,  vii,  ch.  328,  a.  4.  19. 
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JESUIT,  Colony  law  ■gwnst,  vi,  cb.  19B,  a.  6.  Banished,  and 
death  if  he  returned. 

JETSAM,  iii,  ch.  76,  a.  7.  9  Sec.    See  I^Uam. 

JEWELS,  a  tender  of,  only  ban  damages,  v,  ch.  170,  a.  3,  r.  35. 
Not  like  heavy  articles,  ii,  eh.  43,  a.  6.  7. 

JEWS,  sworn  as  witnesses  on  the  Old  Testament,  iii,  ch.  98,  s.  3> 

IGNOMINIOUS  puDishment,  what  is  such  or  not,  ii,  ch.  63,  a. 
3;  and  vi,  ch.  197,  a.  6. 

IGNORAMUS ;  one  count  found  ignoroKiut,  one  not,  ri,  ch. 
301,  a.  5.  10. 

IGNORANTLA  UgU  non  exauat.    See  Miitaka. 

ILLEGAL  consideration  in  a  bond  may  be  proved,  and  pleaded, 
T,  ch'  139,  a.  6.  Collins  o.  Blantem,  r,  ch.  144,  a.  3 ;  other  cases, 
^gal  contracts,  i,  ch.  1,  a.  35 ;  i,  cb.  3,  a.  3 ;  i,  cb.  9,  a.  16.  Not 
anibrced,  thoiwh  made  by  enemies,  vii,  ch.  33S.  a.  5.  14. 

ILLEGITIMATE  children.    See  Battard,  ii,  cb.  60. 

ILUCIT  TRADE  8tc.,  it,  ch.  40,  a.  7.  23 ;  vi,  ch.  186,  a.  II. 
fiow  not  intended,  ii,  cb.  40,  a.  7.  35. 

IMMATERIAL  TRAVERSE,  but  form.  Fowler's  case,  n,  ch. 
178,  a.  3.  What  is  en  immaterial  issue ;  cases,  1  to  7. 

IMMEDIATE ;  when  the  injury  is  so,  trespass  vi  tt  armit  is  the 
remedy,  ii,  ch.  5B,  «.  3.  Scott  «.  Shepard,  S.  Leame  t.  Brar 
tic.,  13. 

IMMORAL  ACTS.    See  ContracU\  and  Crimu,  vi,  ch.  198. 

IMMUNITIES.    SeeZ^er^Vu. 

IMPAIRING  CONTRACTS,  iii.  ch.  76,  a.  3. 12;  also  Sturgta 
».  Crowniogshield  ;  ii,  cb.  6£,  a.  5.  37  ;  Call  v.  Hagger ;  Federal 
consdtDtion  as  to  ex  pott  facto  law,  does  not  extend  to  actions  of 
limitatioD,  nor  the  clause  as  to  impairing  contracts.  See  FleicAer  t. 
Peck;  SturgU  r.  Crowningihield ;  Dartwtouth  College  v.  Wood- 
ward. 

IMPARLANCE,  is  general  and  special ;  how  far  after  one,  caB 
die  deft,  plead  in  abatement,  r,  cb.  160,  a.  1.  S3;  t,  cb.  176,  a. 
18.  1  to  16. 

No  tout  temptpri$tc»ahe  pleaded  after  it,  v,  ch.  170,  «.  3,  r.  7; 
ud  a.  10.  Qiwere,  if  muore  pmt  can  be  pleaded  after  a  general 
RDparlance,  t,  ch.  170,  a.  9.  10. 

IMPARLANCE  ROLL,  amendments  made  by,  vi,  ch;  184,  a. 
3.    See  AMendmenU. 

IMPEACHMENT,  vi,  ch.  193,  a.  38,  of  several  pubhc  officers, 
Tii,  ch.  333,  a.  1.  Object  of  it  is  to  convict  and  remove  from  office, 
and  often  to  disquaKfy  to  bold  offices ;  articles  or  clauses  in  the 
Federal  conaititution  as  lo  it,  1,  3.  So  in  the  State  constitutitHi,  3. 
In  that  of  New  Hampshire,  4.  In  others,  4,  6.  Hunt's  case ;  a 
justice  of  the  peace  -impeached  and  removed  Sic,  6.  Sherifl 
Greenleaf  *s  case,  7. 

Vn,  ch.  323,  a.  3.   Important  impeachment  of  Judge  Chase, 
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judge  (^  the  Supreme  Court  of  the  Uiuted  States,  by  the  House  of 
Representatives  in  Cocgress,  before  the  Senate,  A.  D.  1804,  1805. 
GeDeral  principles ;— -material  parts  of  the  eight  articles  of  iin 
peachment  against  him  for  high  crimes  and  misdemeanors,  J  to  15. 

VII,  ch.  222,  a.  3.  The  wriuen  answer  thereto  filed  ia  the  Senate 
by  him ;  inlroducto^  part,  1,  2.  As  to  Vigol's  case,  3.  As  to 
Iditchel's  case,  4.     Point  decided  in  them,  4. 

VII,  ch.  232,  a.  4.  Case,  Fries  convicted  of  treason ;  bis  arrest 
Sic.,  and  material  parts  of  the  indictment  against  him,  1.  New 
trial  granted  because  jury  previously  expressed  an  opinion,  2.  New 
trial,  3.  Convicted  Bic.,  3 ;  because  be,  by  an  armed  fwce,  re* 
nsted  the  execution  of  a  particular  law  of  the  United  States,  (as  to 
the  land  tax,)  3. 

VII,  ch.  222,  a.  5.  Definition  of  treason  is  a  question  of  law,  1. 
What  levying  war,  1.  What  facts  amonnt  to  it  is  a  question  of 
law,  I.  So  what  is  the  meaning  of  a  statute,  1.  His  giving  his 
otnnion  on  ptunts  of  law  before  the  cause  was  ai^ued,  defended  by 
bun,  2. 

VII,  cb.  232,  a.  6.  Specified  charge  as  to  British  authorities,  not 
allowed  to  be  cited  by  Fries'  counsel,  as  also  certain  statutes  of  tbe 
United  States. 

VII,  cb.  222,  a.  ?.  Court's  power  over  the  endence  Sec.  ;  that 
to  decide  what  evidence  is  proper  to  be  admitted  or  not,  1,  2. 

VII,  ch.  232,  a.  8.  Must  the  ofience  be  indictable  to  be  im- 
peachable. 

VII,  cli.  232,  a.  9.  Must  it  to  be  impeachable,  be  aa  ofeoct 
against  some  known  law  f 

Plea-  to  the  first  afticle  of  the  impeachment ;  second  article  of  it^ 
Callender's  case  :  as  to  Basset,  a.  10.  Indictment  against  Callmdw 
on  tbe  sedition  act  of  1 793 ;  case  of  Basset  tbo  juror. 

VII,  cii.  222,  B.  11.  As  to  tbe  matter  in  issue  ;  third  article  of 
the  impeachment ;  Taylor's  case ;  as  to  tbe  admission  of  evidence ; 
questions  to  Taylor  rejected. 

VII,  ch.  222,  a.  12.  Fourth  article  of  the  impeachment,  1,  2. 

VII,  ch.  322,  a.  13.  Fifth  article  of  impeachment,  capita,  and 
not  fUfluRoiu,  the  proper  process,  1 .  Act  of  Congress,  September 
34,  1789. 

VII,  ch.  222,  a.  14.  Sixth  article  of  (he  impeachmeat ;  trial  first 
term  ;  State  laws  how  a  rule  of  decision. 

VII,  ch.  333,  a.  15.  As  to  the  seventh  artille  of  (he  impeach- 
tnent,  as  to  advising  the  grand  jury  in  Delaware  to  search  for  libels 
be. ;  also  as  to  tbe  eighth  article  of  the  impeachment,  charging 
the  judge  with  electioneeiii^  practices  in  his  charge  to  the  gruia 
jury. 

Vll,  ch.  223,  a.  16.  Several  other  points  ia  the  cause;— does 
tbe  jury  by  Virginia  law  assess  the  fine  f 

VII,  cb.  222,  a.  17.  Challenges  of  jurors;  ai  to  oiwuods  pre< 
viously  formed. 
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Vn,  cb.  923,  a.  18.  Constitutioiialtty  of  a  statute  is  to  b«  decided 
hy  Ibe  judges,  and  not  the  jury. 

VII,  ch,  323,  a.  19.  Judges  dedde  wbat  ifae  law  is,  what  is  mor- 
«ar,&c. 

vn,  cb.  223,  a.  30.  Seditious  charge  ;  how  the  seditious  tateo- 
tioDt  of  the  judge  must  be  proved  Su. 

IMPEACHMENT  OF  WASTE;  tenant  wilbout  &c.  iii,  ch.  78, 
a.  14;  cases,  7.  The  words,  without  impeaekmetU  of  vxuie  fyc. 
In  wills  &c.,  bow  far  tbey  teed  to  make  an  estate  in  tail,  or  for  life, 
&c.,  7.    See  iv,  ch.  139  ;  and  iv,  ch.  130,  cases. 

IMPLEMENTS  OF  HUSBANDRT.  (See  Tool$.)  As  oxen 
be.,  not  exempted  from  attachment  ficc.,  iii,  ch.  75,  a.  8.  9.  V, 
cb.  136,  a.  14.  33.  Of  one's  trade,  not  liable  for  debt.  Types, 
implements  of  a  printer's  trade,  ii,  cb.  39,  a.  7.  16. 

IMPLICATION,  estates  by,  iv,  ch.  138,  a.  3.  38 ;  iv,  ch.  127, 
a.  13.  Devise  by  implication,  14,  15.  Estate  by,  iv,  ch.  139,  a.  2. 
8.  Wills  revoked  by,  iii,  ch.  101,  a.  5.  32,  33,  34;  iv,  ch.  137,  a. 
8.  6.  Fixtures  granted  by,  iii,  ch.  76,  a.  8.  13,  13 ;  cases  by,  iv, 
cb.  114,  a.  16.  13. 

IMPLIED,  v,  ch.  174,  s.  26.  What  may  be  fairly  implied,  is 
part  of  the  pleadings ;  so  what  is  implied  or  intended,  is  as  if  al- ' 
leged,  and  may  be  traversed,  s.  35,  36,  &c. ;  cases,  id.  As  seized 
implies  sole  seized  ;  warrant,  a'paper  sealed  Sic. 

Contracts,  implied  by  law,  wbere  excluded  by  an  ez[»e8sion. 
See  Contract,  i,  ch.  9.  a.  31.  1  to  6. 

I,  cb.  9,  a.  33.  Implied  coutracts  excluded  by  express  ones ; 
eases,  1  to  15. 

III,  cb.  101,  a.  3.  Implied  covenants,  as  tbat  one  have  a  way,  35. 
ni,  ch.  103,  a.  4.  Charter-party  for  repairs  of  a  ship,  merges  the 

implied  promise,  7. 

V,  cb.  169.  As  to  saving  sureties  Sec.  harmless  ; — bow  the  prin- 
aipal's  implied  promise  to  save  his  surety  harmless,  is  excluded  hy 
deed,  or  express  promise. 

I,  ch.  30,  a.  21.  Pit.  excluded  his  implied  coutract  wben  it  ap- 
pears he  took  an  express  one,  13.  But  not  if  that  be  void,  13. 
As  a  note  taken,  void  for  want  of  a  stamp,  may  sue  on  his  implied 
one,  13,  14,  15. 

I,  ch.  34,  a.  3.  ).  The  bill  void  by  statute,  pit.  recovered  on 
(he  implied  contract ;  in  these  cases  no  valid  express  contract  was 
taken. 

IV,  ch.  114,  a.  10.  A  seised  in  lee  by  covenant  to  stand  seized 
&c.,  be  look  an  estate  in  tail  by  implication^  S. 

Implied  trusts  cot  within  the  statute  of  frauds,  iv,  114,  a.  8;  and 
a.  14.  4,  5.  Trust  results  by  implication  but  in  two  cases,  6. 

V,  ch.  160,  r.  26.  Where  one  may  be  estO{^d  by  matter  im- 
plied, as  well  as  matter  expressed. 

VOL.  Till.  36 
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I,  ch.  d,  a.  16.  No  implied  promise  ever  grows  oat  of  an  illegal 
transaction  11,  ch*  36,  s.  16,  17.  After  lime  of  credit  expired; 
and  3.  IS.  Excluded  if  a  special  agreement,  though  not  proved  as 
laid,  s.  Id,  30. 

IMPOSITIONS.    See  DeceiU  and  Fraudt. 

IMPORTATIONS.    See  Dutiet ;  and  Imptut  Duttet. 

IMPORTUNITY.  Where  undue  importunity  praclised  on  a 
testator  will  nvoid  his  will,  iv,  ch.  127,  a.  14.  5,  6,  sic. 

IMPOSSIBLE.  Conirects  to  do  things  impossible  are  void,  iii, 
ch.  101,  a.  3.  14.  Must  be  in  their  nature  impossible,  as  to  go  lOOO 
miles  in  a  day  ;  same  principles  v,  ch.  139,  a.  6. 

V,  ch.  1 44,  a.  7.  9,  1 0.  Bond  condition  to  do  one  of  two  things, 
both  possible,  but  one  becomes  impossible,  by  act  of  God,  bond 
bow  saved. 

V,  ch.  144,  a.  10.  Disjunctive  conditions; — if  an  act  to  be  done, 
be  impossible  when  the  bond  is  made,  the  other  possible  act  is  to 
be  done,  5.  How  both  possible  when  made,  and  one  berome  im- 
possible, S,     Point  considered,  5,  6,  7.     On  this  point,  a.  13. 13. 

IMPOTENTIA  excuiat  legem ;  as  one  covenanted  to  leave  a 
wood  in  such  plight  as  he  found  it,  and  trees  blown  down,  excused, 
V,  ch.  139,8.5.4. 

IMPOTENCr,  ii,  ch.  4C,  s.  1,  is  only  cause  of  divorce  in  this 
State,  3.    See  Marriage. 

IMPOUNDING.  See  Damage  Featant,  Pound  Breach,  and 
RepleDin. 

IMPRESSING  seamen,  soldiers,  cattle,  goods,  Uc.  ii,  ch.  57,  a. 
4.  1  ;  in  EngJRnd,  and  on  Colony  statutes ;  aud  see  Apfrenticet. 

IMPRISONMENT.    See  Fahe  Impritonment,  v,  ch.  172. 

IMPROVEMENTS  ON  LANDS.  Our  betterment  act  of 
1807,  extends  to  them,  though  claimed  to  be  taken  under  a  defec- 
tive title,  vi,  ch.  178,  a.  2fi.  6.  8,  10.    Not  to  tenant  by  the  curtesy. 

I,  ch.  34,  a,  ft.  2.  Contracts  to  deliver  possession  and  im- 
provemenu  must  be  in  writing.  See  Frauds,  vi,  ch.  178,  a. 
33.  15. 

INADEQUACY  OF  CONSIDERATION,  i,  ch.  1,  a.  16; 
and  i,  ch.  32,  a.  12.     In  equity,  i,  ch.  32,  a.  13.  2. 

IN  ALIO  LOCO,  pleaded  in  replevin,  v,  ch.  171,  a.  9.  See 
Cepit  in  Alio  Loco. 

IN  ARCTA  ET  SALVA  CUSTODIA.  One  must  be  kept 
in,  put  in  prison  on  execution,  V,  ch,  136,  a.  17.  3. 

INCAPACITY.  See  Age,  Miaort,  Persons  JVen  Compos, 
Gvardiant,  Deeds,  be. 

INCENDIARIES.  See  Arton  &c.  vii,  ch.  213,  a.  4,  5,  6. 
How  proceeHnd  against  and  punished. 

INCERTAINTY,  v,  oh.  174,  s.  2  ;  and  see  Certainty. 
INCEST.     What  is  an  incestuous  marriage  f     All  oearer  diaa 
cousins  by  blood. 
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U,  ch.  46,  a.  2.  3,  Nor  can  any  marry  in  the  ascending  or  de- 
Keoding  lines ;  and  how  io  the  Province  and  English  law,  3,  4. 
See  Marriage  and  Divorce. 

VI,  ch.  1^8,  a.  9.  3.  Incest  as  a  crime  against  religion  and 
morality. 

INCHANTMENT,  how  proceeded  against  and  punished,  tj, 
ch.  198,  a.  7.  In  Massachusetts  Colony  and  Province  laws  as  to, 
not  revised. 

INCHOATE  right  by  seizure,  v-ii,  ch.  224,  a.  12.  12. 

INCIDENTS  AND  INCIDENTAL.  Special  property,  iii, 
ch.  76,  a.  8;  cases  of  heir-looms,  hxtures,  be.  See  Fixtures  and 
BttT'Loomt. 

INCLOSURES,  about  lands.     See  Fencti,  ii,  ch.  66. 

INCONTINENCE  be.  Adultery,  incest,  lewdness,  and  Torni- 
cation,  vi,  ch.  198,  a.  9. 

INCORPORATION.  See  By  Lam  and  Corporations;  and 
Corporatiotu. 

INCORRI6IBLE  ROGUES  AND  VAGABONDS.  How 
ptinished,  and  statutes  as  to  them,  vii,  ch.  206,  a.  4.  2. 

INCORPOREAL.  Incorporeal  hereditaments  can  he  prescrib- 
ed for;  reasons,  iii,  ch.  79,  a.  3.  Incorporeal  defined,  iv,  ch.  ]25, 
a.  1.  9.  Exist  only  in  contemplation  of  law,  not  tangible,  be. 
Things,  what  are,  iv,  ch.  110,  a.  2.2;  iv,  ch.  112,  a.  5.  54. 

INCUMBRANCE,  iT,ch.  116,  a.  9.  Covenants  as  to  incumbran- 
ces,l.  What  are  such;  what  are  incumbrances,  1.  Covenant  against ; 
tbey  must  exist  when  it  is  made,  1.  In  covenant  as  to,  the  pit. 
must  shew  how  incumbered,  1.  This  covenant  broken  as  soon  as 
made,  1.  Breach  must  he  specially  stated,  id.  Measure  of  dam- 
ages, id.  No  breach  if  ilie  grantee  retain  enough  of  the  grantor's 
money  to  remove  the  incumbrance,  2.  A  public  town  way  over 
the  land  is  one,  3.  A  lawful  incumbrance  must  be  shewn,  4.  Must 
be  so  stated  as  to  shew  the  covenantor  liable  in  the  action,  4.  A 
paramount  title  is  one,  5  ;  and  the  price  the  covenantee  pays  to  re- 
move it  is  the  measure  of  lits  damages,  (inblirding  Interest,)  5.  If 
not  removed,  nominal  damage,  id. ;  or  he  may  pay  the  mortgage 
and  sue,  id.  As  to  lands  in  New  Hampshire  tried  in  Massachusetts, 
6.  As  to  the  damages  qutere,  were  ihe  consideration  money  actual- 
ly paid,  and  interest,  6.  Not  the  sum  expressed  in  the  deed,  when 
a  building  on  a  part  of  a  way,  at  (he  time  of  granting  a  privilege  in 
it,  is  no  incumbrance,  10.  Where  no  incnmhrance,  if  a  pew  be 
subject  to  an  assessment  known  to  both  parties,  11.  But  is  one  if 
a  vessel  sold  be  liable  to  be  condemned  for  breach  of  ao  embargo, 
12.  Where  not,  id.  An  existing  attachment,  how  one.  v,ch.  136, 
a.  14.  31.  Breach  as  to,  iv,  ch.  120,  a.  2.  6  ;  iv,  ch.  121,  a.  4.  1. 
INDEBITATUS  ASSUMPSIT,  ii,  ch.  36,  u  I.  Lies  when 
it  can  be  said  the  deft,  is  indebted  to  the  pit.  in  a  sum  of 
money,  s.  1.  Lies  not  on  a  collateral  promise,  s.  1.  Lies  against 
the  drawer  of  a  bill ;  he  is  the  debtor,  s.  3.    Liea  on  A's  origi- 
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Dal  promise  to  pay  for  B's  board,  s.  S.  How  far  k  lies  ftheri 
debt  does,  s.  3.  Not  oecessary  to  prore  the  TChole  sum  laid,  s. 
4.  Lies,  and  the  note  is  in  evidence,  if  tbe  ph.  has  a  right  to 
sue  for  tbe  consideration,  s.  S,  7,  Lies  not  for  a  debt  due  by  spe- 
cially, s.  6.  Or  for  money  won  at  play,  s.  7,  14.  Lies  for  the 
second  wife  against  her  husband,  be  baring  a  fortaer  wife  alive  and 
takes  the  profits  of  the  second  wife's  lands,  s.  S.  Lies  on  b  IbreigD 
judgment,  s.  9.  Declaration,  s.  10.  Special  pleadings,  s.  11. 
Also  debt  lies  on  its.  12<  Assignee  has  indebitJttu  auttmpiit  for 
goods  i)e  sells  of  the  bankrupt  after  the  act  of,  committed,  s.  13. 
The  ancient  notion,  the  very  sum  sued  for  must  be  recovered,  s. 
15.  Lies  on  the  implied  promise  for  goods  sold  and  delivered,  s. 
17.  Lies  not  if  there  be  a  special  agreement,  though  that  be  not 
proved  as  laid,  s.  18.  Lies  as  to  one  thing,  though  a  special  con- 
tract as  to  another,  s.  19.  If  the  pit.  cannot  prove  a  special  con- 
tract, he  recovers  on  his  indtbitatut  attuinptit,  s.  20.  I,  ch.  2$,  a. 
4.     Lies  for  money  due  by  custom,  1. 

III,  ch.  9l,  a.  2.  Note  or  order,  evidence  on,  9.  Od  it  monies 
may  be  brought  into  court,  v,  ch.  170,  a.  13. 

INDEMNITY.  A  bond  to  pay  money  cafmol  be  proved  to  bi 
(or  iudemmty,  iii,  ch.  91,  a.  4.  12.  Contract  of,  is  valid,  iii,  ch. 
101,  a.  3.  17  be.  38. 

I,  ch.  9,  a,  17.  Surety's  indeinoifying  contract  is  suable  accord- 
ing to  the  tenor  of  it,  iii,  ch.  101,  a.  5.  33.  One  deed  between  A 
and  B,  and  another  between  A  and  C,  construed  together  :  1st. 
Particular  ;  2.  General  indemnity  ;  were  two  indenture's. 

INDENTURE.     See  Chnrler-Parta  Uc. 

INDEPENDENT  COVENANTS.  See  Cmenaati:  and  it, 
Cb.  105.  a.  2;  iv,  ch.  1)8. 

INDICTION.     See  CaUendar,  i,  cb.  27. 

INDIANS,  thdr  deeds,  iv.ch.  108,  a.  3.  15.  Massachusetts 
statutes  as  to,  since  1633,  admit  an  Indian  may  be  seized  of  lands, 
he  possesses  and  improves  by  subduing  the  same,  16.  But  no  ad- 
mission he  is  seized  of  wild  lands,  16.  Subject  of  Indian  titles 
examined,  16  to  19. 

IV,  ch.  137,  a.  2.  28.  Devises  of  lands  by  Indians  void  within 
this  State. 

V,  ch.  136,  a.  14.  Executions  not  extended  on  their  lands  fbc 
debt.  Not  viewed  as  seized  in  New  York,  iv,  ch.  128,  a.  33.  17. 
Indian  title  to  lands  in  Maryland,  iv,  ch.  108,  a.  3.  18  ;  also  Cai^ 
oKna. 

mDICTMENTS,  vii,  ch.  218,  a.  1,  generally. 

VII,  ch.  2lB,  a.  2.  Where  does  an  indictment  lie,  1.  Or  what 
is  an  indictable  oiTeiice,  1.  VI,  cb.  197  to  vii,  ch.  217 ;  vi,  ch. 
193,  a.  32,  of  indictable  offences,  and  of  indictments,  I.  All  the 
higher  crimes  are  clearly  indictable,  1.  As  to  the  smallest  offerees 
vii,  ch.  218,  a.  S.  One  is  indictable  for  disobeying  a  statute,  1.  Or 
«  session's  order  gronndcd  on  a  statute,  1.'    As  an  order  to  msio- 
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Uin  a  grandchild,  4.  So  misprisions,  and  coatetopts,  and  distnr- 
bance  of  the  peace,  indictable,  3.  All  oppressions  &c.  S.  General 
pf  inciple  if  a  statute  forbid  a  public  grievance,  though  of  an  inferior 
degree,  1.  Or  command  a  public  convenience,  as  repairing  a  road 
be. ;  disobedience  to  it  is  indictable  at  commoo  law  ;  reasons, 
3.  Every  offence  against  the  public  is  indictable,  2.  So  if  a  pea- 
ally  be  enacted  recoverable  by  action  of  debt  6ic.  or  otherwise,  an 
indictment  lies,  3.  Where  the  new  remedy  given  by  statute  is  only 
cumulative,  4.  Two  sets  of  justices  have  powers  to  grant  the  same 
licenses,  one  exercises  it,  is  after  indictable  for  the  other  to  interfere, 
$,  Justices  indictable  for  fraudulently  assigning  taxes  in  a  parish, 
&.  Lies  for  refusing  a  public  office,  as  of  consuble,  5.  So  for 
calling  a  justice,  a  rouge  and  liar,  while  executing  bis  office,  6.  To 
call  him  a  buffle  headed  fellow,  7.  So  a  pawnee  who  refuses  to 
.debrer  goods,  8.  So  for  having  coining  tools^  with  intent  to  use 
them,  9.  So  for  taking  one's  goods  with  force,  proved,  10.  So 
for  persuading  a  justice  not  to  take  bail,  11.  So  for  writing  a  scan- 
dalous letted  to  one,  12.     So  for  stealing,  though  goods  delivered, 

13,  So  if  possession  be  obtained   by  form  of  process  deceitftilly, 

14.  So  for  letting  one  escape,  committed  for  a  forcible  entry,  15. 
So  for  publishing  a  false  affidavit  knowingly,  16.  A  sheriff  iitdict- 
able  for  insisting  on  his  fees  before  he  would  execute  AJterifaaai, 
17.  So  overseers  for  refusing  to  account,  17.  So  a  constable  for 
neglecting  any  duty  required  by  law,  18.  So  an  overseer  of  the 
poor  for  refusing  to  serve,  18.  So  public  officers  for  sufiering  false 
accounts,  19.  So  a  justice  for  altering  a  writ,  if  charged  as  a  for- 
gery, 19.  So  one  who  digs  up  a  deed  body,  30.  So  one  who 
kills  another's  horse,  21.  An  officer  for  removing  a  sick  poor  pri- 
soner, 33.  Lies  for  a  contrivance  to  kill  A,  though  not  executed, 
34.  So  if  one  fabely  get  a  note  into  his  hands  and  tare  it,  34.  So  for 
m^iciously  blackening  Uie  memory  of  one  dead,  36.  So  for  solich- 
iog  a  aervanl  to  steal  his  master's  goods,  26.  Enticing  another  to 
commit  a  misdemeanour  is  itself  an  act,  and  a  misdemeanour  in- 
dictable, 36.  Several  cases  each  head.  To  mix  alum  in  bread, 
37.  To  conspire  to  raise  the  funds,  38,  To  expose  to  coota- 
^,39. 

Vn,  cfa.  318,  a.  3.  Where  an  indictment  does  not  lie  ;  not  where 
a  statute  creates  a  new  offence,  and  appoints  a  particular  remedy, 
1.  Not  to  act  against  a  by-law,  I.  Not  for  enticing  away  an  ep- 
prenticp,  2.  Not  if  a  constable  seise  money  and  refuse  to  deliver 
It,  3.  Nor  for  a  private  wrong,  4.  Not  for  disobeying  justices'  or- 
der to  pay  a  private  bill,  5.  Not  for  enticinE  one  to  steal  if  no  theft 
be  committed,  6 ;  (see  above.)  Not  for  casual  damages,  7.  Not 
if  a  miller  detain  com,  8.  Nor  for  words  to  an  officer  not  as  to  his 
office,  9,  10.  How  not  against  an  inn-keeper,  11.  Nor  for  a  mere 
civil  bjury,  13.  Not  for  words  meant  to  injure  a  town  market,  13. 
Nor  for  preaching,  tiniest  forbidden  by  some  fliatute,  14.    Not  for 
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a  penalty  where  another  remedy  is  prescribed,  15.     Not  ibr  em'a 
cruelly  beating  and  torturring  8cc.  his  own  horse,  16.     Qu«re. 

IndicimeDts  sre  amendable,  vi,  ch.  184;  vi,  ch.  185.  Se« 
Atiund»enU. 

Vl[,ch.  216,  a.  4.  Rules  8ic.  as  to  the  grand  jury,  1.  How 
far  tbey  must  be  disinterested,  3.  Preseotinent,  what,  3.  Indict- 
ment, what,  3.  How  found,  3.  Best  mode  of  proceeding,  4. 
Grand  jury  may  find  part  of  a  bill  true,  5. 

VU,  ch.  218,  a.  fi.  Captioa  of  an  indictment;  rules  and  cases 
as  to  it,  I  to  9. 

VII,  ch.  218,  a.  6.  Joint  and  sereral,  1.  Every  indictment  is 
as  well  joint  as  several,  3.  Two  tortionsly  received  monies,  jointly 
indicted,  3;  other  cases.  Four  erected  four  inns  to  the  commoo 
ousance,  joined,  4.  But  should  say,  separately  erected,  4.  Ofieoces 
may  be  joined  that  require  like  judgments  ;  not  if  different  ones,  &, 
6  ;  other  cases,  6  to  11. 

VII,  ch.  218,  a.  7.  The  body  of  the  indictment.  A  veiy  gen- 
eral rule  in  franiiog  the  body  of  the  indictment,  how  on  a  sutqte, 
S.  But  if  all  the  facts  in  il  may  be  true,  and  yet  the  deft,  may  be 
innocent,  4.  Sufficient,  if  facti  enough  be  well  alleged  to  support 
it,  though  other  facts  be  badly  laid,  &.  Fine  is  apportioued  to  the 
facu  well  laid,  6.  So  will  a  punishable  crime  be  well  laid,  6. 
Uncertainty ;  charge  must  be  positive  and  certain,  7.  Cases  re- 
ferred to,  7.  Each  indictment  must  contain  a  complete  ofieoce, 
8.  Evil  intent,  how  alleged,  9.  Enougii  to  state  the  deft,  was 
such  an  officer  kc.  10;  cases,  10  to  25.  As  to  forgety,  36. 
Description,  27,  28. 

VII,  ch.  218,  a.  6.     Bad  language,  1  to  7. 

Vll,  ch.  218,  a.  9.  Name  aud  addition  of  the  indictee  must  be 
strictly,  on  1  H.  V.  c.  5, 

VII,  ch.  318,  a.  10.  The  time;  day  and  year  the  fact  was 
committed  ^lust  be  laid  ;  but  the  very  day  alleged  need  not  be 
proved,  1  ;  rules  and  cases,  1  to  5. 

VII,  ch.  ch.  218,  a.  II .  Place  or  venue  ;  town  and  county,  must 
usually  be  alleged,  I,  But  usually  town  not  material,  if  laid  within 
the  county,  1.     Several  cases,  1  to  6. 

VII,  ch.  216,  a.  12.  Description  of  the  person  killed  ;  cases. 
Goods  stolen;  case,  3  to  8. 

VII,cb.  2lS,a.  13.    Technical  words.   When  to  foe  used,  Ito  3. 

VII,  ch.  21S,  a.  14.  Contra  formam  itatuti,  end  contra  paecK, 
1  to  12. 

VII,  ch.  318,  a.  15.  Other  points  as  to.  A  Quaker  may  be  « 
grand  juror,  1.  Indictable  not  to  put  up  guide  posts,  3.  An  offi- 
cer indictable  for  taking  too  large  fees,  3.  Indictment  loo  general, 
4.  As  to  vagrants,  barrators,  and  common  scolds,  5.  W^t  evi- 
dence necessary  to  support  the  iodtctment,  as  to  A's  chamber  in 
B's  bouse,  7.    As  tt  amendments  of.    See  Amendmmiii.    Other 
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miners  8.  One  in  gaol  for  a  capital  crime  must  be  discharged  if 
not  indicted  the  second  term,  9.  One  acquitted  on  an  insufficient 
indictment,  may  be  indicted  again,  10.  Good  for  stealing  the 
goods  of  one  unknown,  II.  One  indicted  for  a  misdemeanour 
cannot  plead  over  to  the  charge  after  a  plea  in  abatement,  12. 

As  to  the  various  crimes  treated  of  in  vi,  cb.  197  to  vii,  cb.  217, 
and  indictments  be.  as  to  many  of  them  ;  see  the  respective  beads, 
IS  Arton,  Murder,  Adultery,  Burglary,  Laremy,  Bobbery,  Ferju- 
ry,  Forgery  ^c,  Treaton,  fyc. 

Several  matters  to  he  stated  in  an  indictment  for  homicide,  vii, 
ch   3)6,  a.  4.  1,  15. 

INDIViDUALS,  memhers  of  corporations,  liable  for  their  debts. 
See  Memberi  and  By-lavi  8«. 

INDORSEMENTS,  or  endorsements,  of  hills  and  notes.  See 
suit  and  J^otea,  i,  ch.  20  ;  tnd  where  an  indorser  is  a  witness  or 
not ;  also  see  Evidence,  iii,  ch.  90,  a.  10  j  cases  of  parlies  to  ne- 
gotiable paper,  witnesses  or  not.     See  Endarter, 

iNDORSEMENTS  of  writs.  See  Endonemeni.  Indorsement 
of,  in  actions  on  probate  bonds,  v,  ch.  149,  a.  1.  2.  In  actions  on 
replevin  bonds,  v,  cb.  171,  a.  4.  Costs  against  Bpecial  endorser, 
V,  cb.  149,  a.  2. 

V,  ch.  ]7£,  a.  9,  Generally  ;  Massachusetts  act  of  October  30, 
1784,  as  10  material  parts  of  it,  I.  Want  of,  must  he  pleaded  in 
abatement,  2.  State  treasurer  endorsed  a  probate  writ,  his  succes- 
sor substituted,  3  Where  the  endoiser  is  a  witness,  not  to  be 
changed  without  the  deft's.  consent,  4.  New  endorser  ordered,  a  ~ 
transient  pit.  and  endorser  having  absronded,  5.  Endorser  not 
liable  if  ihe  ph.  support  his  action,  though  liable  to  costs  by  a  special 
statute,  6.  Pit.  nonsuit,  endorser  liable,  7.  One  is  an  endorser  if 
he  only  write  his  name,  7,  To  make  the  endorser  liable,  execution 
must  he  sued  in  one  year  against  the  pit.,  8.  What  to  be  alleged 
in  the  icire  facias,  8.  Endorser  a  mere  surety,  8.  What  evidence 
of  avoidance,  8.  A  corporation  pit-  by  A.  B.  is  sufficient,  9. 
Liable,  though  the  tcirefacia$  is  not  sued  within  the  year,  10.  En- 
dorser not  shifted,  11. 

INDUCEMENT,  may  be  laid  with  less  certainty ;  as  a  claim  of 
a  thing  appurtenant  to  an  office,  enough  to  say  ancient  office,  v,  ch. 
175,  a.  6.  28.  So  in  case  agninsi  an  officer  for  not  taking  sufficient 
bail,  enough  to  say  he  tendered  him  the  usual  fees  for  the  demand, 
is,  29.  Case  for  diverting  a  water-course,  pit.  may  say  he  is  seized 
for  life,  and  not  say  for  whose  life,  as  the  action  is  for  the  disturb- 
ance, and  the  seizin  is  but  inducement,  30.  So  in  case  for  slander- 
ing pit's,  title,  30(  So  in  case  for  a  nusance,  pit.  may  say  be  is 
possessed  for  a  terra  of  years,  and  not  say  when  it  begun,  as  the 
title  is  only  inducement,  31. 

Ill,  ch.  75.  a.  4.  13.  Matter  making  the  giat  of  the  action  must 
\n  hud  within  the  jurisdiction  of  the  court ;  oUierwiae,  as  tojoducc- 
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meal.    When  the  record  or  specialty  19  matter  of  inducemeDt,  it 

may  be  ■□  evidence. 

V,  ch.  154,  s.  10.  The  commitment  in  escape  is  but  indueement 
V,  cb.  163.  Where  the  bond  sued  is  but  inducemeDl,  nU  debet  'a 

a  good  plea,  s.  5,     Where  the  judgraeut  or  indenlure  is  but  iuducfr- 

ment,  and  matter  of  fact  the  fouadatiou  of  the  actioo,  nil  idtti  a 

(ood  plea  ;  cases,  s.  17. 

V,  ch.  164.  Where  a  record  or  bond  is  only  inducement  to  Uw 
action,  is  no  oyer.    See  Oyte- 

VI,  ch.  193,  a.  43    Inducement  in  crimioal  cases. 
INFAMOUS  PUNISHMENTS,  ii,  ch.  63,  a.  3.   Wbat  is  at 

aot,  3  Sic.     Persons  not  witnesses,  iii,  cb.  98,  s.  11,  13. 

VI,  cb.  196,  a.  6.  13.  All  are  greater  than  imprisonment,  vii,  ch. 
319,  a.  1.  1,2. 

INFANCY,  cannot  be  given  in  evidence  on  non  ett  faetvm, 
where  the  deed  is  only  voidable,  iv,  cb.  131,  a.  3.  6 ;  v,  oh.  159, 
a.  9.  9.  A  minor,  the  efeot  of  his  avoiding  his  purchase  of  goods   * 
on  credit,  iv,  Ji.  133,  a.  3.  19.    When  can  he  rescind,  ii,  ch.  54, 
a.  1.  9  be. 

in,  ch.  91,  a.  3.  On  non  attumpiit,  infancy  is  in  evidence.  So 
may  be  pleaded. 

IV,  ch.  131,  a.  3.  9.  Infancy  is  a  good  plea  in  coTcnaot;  how 
not  in  debt  for  rent,  9. 

VI,  ch.  179,  a.  8.  General  principles,  1.  How  pleaded,  1 ;  and 
replied  to,  3.  Must  be  pleaded  on  non  ett  factumf  3.  On  non 
aaiumptit  pleaded,  or  in  evidence,  3,  11.  To  it  the  pit's,  replica- 
tions, deft,  affirmed  &ic.,  4.  To  it  a  replication,  the  money  was 
laid  out  for  necessaries,  pleadable  in  abatement,  and  not  so  pleaded, 
is  not  assignable  for  error,  6.  In  a  riot  case,  a  minor  de&,  may 
appear  by  attorney,  7.  When  the  parol  may  demur  &c.,  8.  One 
deft,  cannot  avail  himself  of  the  other's  infancy,  9.  Only  tbe  infant 
can  take  advantage  of  it,  9.  Four  sued,  one  a  minor,  jury  may 
find  for  btm,  and  against  the  other  three,  10.  Judgment  against  an 
infant  reversible  after  of  age,  except  in  fines  and  recoveries  tuc.,  11. 
Is  a  good  plea  in  an  action  for  breach  of  orders,  not  in  trover ;  is 
in  evidence  on  not  guilty,  to  a  limited  purpose,  13.  Liable  for  tbs 
tort  to  the  value  of  the  goods,  13.  Infancy  as  to  crimes,  vi,  ch. 
197,  a.  6.  5. 

INFANTS.  See  lafaaey,  above;  also  Jlfinori  and  dhmrdiant, 
ii,  ch.  35.    Can  endorse  a  note,  i,  ch.  30,  a.  31.  58. 

INFANT  tn  ventre  ta  mere,  at  its  brother's  death,  shares  the 
estate  with  tbe  mother,  as  if  bom,  iv,  ch.  126,  a.  3.  8.  Devise  to^ 
if  none  exist,  goes  to  the  next  devisee,  9.  One  at  his  father's  death 
takes,  as  if  actually  born,  15.  Has  mesne  profits  from  the  time  of 
bis  birth,  15.  Estate  then  opens  and  lets  it  in,  15.  Weite  00  tbe 
estate  of  one,  chancery  grants  an  mjunction,  16.  It  may  be  ap- 
pointed executor,  16.  May  be  devisee,  16  k  17.    And  how  re- 
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naiaden  over  uke,  I7.    Devisee,  ir,  ch.  137,  a.  14 ;  ir,  cfa.  129, 
a.  2.  24 ;  iv,  cfa.  135,  a    5.  51  ;  a.  1 :  takes  profits,  iv,  cb.  130, 

INFERIOR  COURTS.  (See  Court*,  »i,  ch.  187,  a.  10.) 
AmeDdments  in,  vi,  ch.  185,  a.  8,  a.  9.  And  mandamM  to,  vi,'cb. 
186,  a.  2.  I),  13;  a.  4.    See  Jurudidion. 

INFIDELS,  are  witnesses  generally,  iii,  ch.  98.  One  is  not,  if 
an  atheist,  s.  1,2.  The  rule  formerly  otherwise,  a.  3.  Exceptions, 
bow  sworn ;  Genloo  or  Hindoo  admitied  A.  D.  1744,  sworo  ac- 
cording to  the  usage  of  his  countiy,  s.  4.  So  a  Mahometan  on  the 
Koran,  s.  5.     Are  not  public  enemies,  id. 

INFORMATION,  is  not  a  civiUclion,  i,  ch.  3.  a.  1.  I.  Mate- 
rial parts  of,  vi,  ch.  193,  a.  33.  And  is  amendable,  vi,  ch.  184,  a. 
2.  4  Sic.     VI,  ch.  185,  a.  7.  Amendable  or  not,  a.  8.  10. 

VU,  ch.  219,  a.  1.  Informations;  general  principles,  1.  Are, 
1st,  Qui  tarn:  2d,  Quo  xearranto :  3d,  Generally,  1.  Id  them 
the  malfeasance  is  several  ss  well  as  joint,  v,  ch.  148,  a.  11.  Each 
of  several  offenders  informed  against  may  incur  a  forfeiture  in  pro- 
portion to  his  offence,  1.  Here  confined  to  misdemeanors,  1.  Can- 
not  be  used  in  any  capital  case,  or  case  in  which  the  punishment  is 
infamous,  2.  Essential  parts  of  one  in  Home's  case,  3.  Differ* 
ence  between  informations  in  the  English  laws  and  ours,  5.  Differs 
from  inquests  of  office,  6.  Informations  in  rem  for  goods  claimed 
by  the  public,  as  for  wreck,  7.  How  one  difiera  from  an  action  for 
a  penalty  Sic.,  8.  Generally  in  slating  offences,  and  pleadings  in 
them,  same  rules  as  in  cases  of  iudiciment,  9. 

VII,  ch.  219,  a.  2.  Where  an  information  lies  ; — for  oppression 
against  justices,  !■  As  for  refusing  to  grant  licenses  to  publicans, 
who  did  not  vote  as  they  recommended,  1.  Against  a  justice  for 
committing  one  for  refusing  to  pay  an  illegal  fee  he  demanded,  S 
For  an  improper  taking  of  depositions,  3.  Against  overseers  for 
fraudulently  procuring  a  pauper  to  he  married,  4.  Against  an  at- 
torney for  taking  £200  for  letting  one  arrested  go  fraudulently,  5 ; 
For  forgery,  6.  Against  justices  for  misconduct,  7  to  II.  For  a 
false  return  of  a  corporation  to  a  mandamtu,  12.  For  printing  a 
ludicrous  account  of  a  marriage,  I3.  For  impressing  one  not  liable, 
14.  For  publishing  papers  to  prejudice  a  cause,  15.  For  cor- 
ruptly attempting  to  gel  certain  men  appointed  overseers,  16.  For 
a  conspiracy,  17.  Cases,  18.  For  blasphemy,  19.  Writing 
against  Christianity,  19.  Printing  obscene  books,  19.  For  keep* 
ing  gunpowder,  as  for  a  nusance,  I9.  Against  the  mayor  8£C.  of  a 
corporation  for  an  improper  tax,  20.  Against  the  inhabitants  of  a 
county  for  not  repairing  a  bridge,  21.  Against  both  parties  for 
bribery  in  an  election,  23.  Against  a  scholar  for  assaultiog  hia 
roaster  Stc.,  23.  For  a  confederacy  lo  raise  prices,  24.  For  an 
offer  to  buy  votes,  25,  Against  a  clerk  for  putting  soft  wax  on 
writs  instead  of  seal,  26.  For  building  a  wharf  on  a  river  whera 
TOL.  nil.  37 
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forbidden,  27.  For  iD?eigling  away  the  pU's.  wife,  38,  As  lo  r 
frivoloua  complaint,  29. 

VII,  ch.  219,  a.  3.  Where  an  information  does  not  lie,  I.  None 
Kes  where  an  offics  is  a  nullity,  1.  Nor  for  facts  done  at  sea,  2. 
Not  for  not  collecting  monies  &£.,  I,  3.  Not  for  sending  a  chal- 
lenge, where  the  prosecutor  first  challenged,  4.  Not  for  perjury  on 
an  unfair  question,  5.  None  to'  try  a  civil  action,  or  hear  a  case  of 
infamous  punishment,  6.  Nor  unless  the  party  comes  with  pure 
lianri,  7.  Nor  to  aid  the  complainer  in  any  extraordinary  way,  8. 
Not  against  justices,  if  not  acting  from  corrupt  motives,  9.  N<ir  if 
moved  for  under  false  ambitious  colour,  10.  Not  for  not  more  cor- 
rectly drawing  up  a  case,  11.  Never  if  the  magistrate  acts  honest- 
ly, 12.  Not  if  the  applicants  and  defts.  be  all  a  parcel  of  cheats 
&c.,  12.  Not  when  the  case  is  suspicions  bcc.,  13.  Not  against  a 
husband  for  endeavouring  to  retake  his  wife  &«.,  14.  Never 
Against  a  magistrate  who  acts  uprightly,  though  he  mistake  the 
law,  16,  16. 

VII,  ch.  219,  a.  4.  Proceedinga  in  informations; — general  prin- 
ciples, 1.  How  one  may  be  quashed,  2.  Bad,  that  rary  from  the 
libel,  3.  On  what  evidence  refused  as  to  a  challenge,  4.  Granted 
only  on  evidence  that  will  support  an  indictment,  5.  On  6  8i  7  W. 
0.  1 1,  6,  Where  not  necessaiy  to  aver  in  the  negative,  7.  Grant- 
ed against  one  for  pretending  to  be  bewitched,  8.  Massachnseits 
-  act,  June  19,  1788,  9.  Granted  against  a  captain  of  a  ship  for  re- 
fusing to  let  a  coroner  come  on  board,  10.  Other  cases,  10.  As 
to  an  alien's  land.    See  Alien;  see  Inquettt  of  Office. 

INFORMERS,  are'  sometimes  witnesses,  and  sometimes  nnt ; 
cases,  iii,  ch.  90,  a.  II.  29.  Generally  not,  if  to  have  a  part  of  the 
penalty,  29-  Has  no  right  to  a  penalty  till  judgment,  v,  ch.  146,  a. 
4.  3  ;  reasons.    See  In  formations. 

INFOR.MAL  ISSUE,  is  form  only,  vi,  ch.  178,  a.  4.  Are  aided 
by  verdict,  1.  It  puts  all  matters  of  substance  in  issue,  though  in 
an  informal  manner ;  rules  and  cases,  1  to  9. 

INFEUDATION.    See  Feuds;  and  iv,  ch.  125,  a.  1.  I. 

INFORTUNIUM.    See  Homicide,  and  Per  Infurtunium. 

VI,  cb.  186,  a.  5.  Admiralty  jurisdiction  ;  mailers  within.  See 
Admiralty.  Has^no  power  infra  corpus  eomititus,  5.  What  is  or  is 
not  done  within  it,  is  a  qneslion  of  fact,  8.  The  Thames  is  within, 
8  ;  and  cases,  8.     Delaware  not.    See  DdawuTe. 

INFRA  JURISDICTIONEM,  cause  of  action,  how  alleged  or 
oot,  yii,  cfa.  238.  a.  4.  19. 

INFRA  FRESIDIA,  in  cases  of  capture,  vit,  cb.  224;  rules 
and  cases,  vii,  ch.  337.  How  material  or  not  to  bring  wiihin,  to  com- 
plete a  capture,  vi,  ch.  186,  a.  4.  S  ;  and  vii,  ch.  227. 

IN  FULL ;  receipt  in  full  not  conclusive,  ii,  ch.  50.  s.  13 ;  iii, 
ch.  93,  a.  3.  14. 

INHABITANTS,  i,  ch.  26,  a.  2.  One  of  a  town  may  dlaim  a 
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diaehai^e  of  fais  land  by  custom  ;  but  cannot  by  it  claim  to  charge 
iDotber'g  soil,  or  to  have  a  right  in  it,  3.  But  may  claim  aa  eate- 
ment  in  it,  3 ;  as  a  way  &c.,  and  matoriais  to  repair  it ;  may  by 
custom  cut  rushes,  9.  May  be  held  lo  grind  at  a  mill,  10.  So  by 
custom  tbey  may  play  at  tavful  games  &«.,  13. 

I,  cb.  26,  a.  3.  5.  Cannot  by  custom  claim  a  profit  a  prendre. 
Grants  to,  uncertain,  6,  7. 

1,  cb.  36,  a.  4.  Several  cases  as  to  the  rights  of  inhabitants.  See 
Cmtomt.  ReservBUon  to,  not  incorporated,  is  void,  iv,  cb.  109, 
a.  4.  24. 

INHERITANCE,  estates  of,  considered,  iv,  ch.  125,  a.  3f 
grounds  and  cases.  See  Ettatet.  Terms  which  attend  it,  iv,  cb. 
114,  a.  Ifi.  3. 

INHIBITION,  writ  of;  vi,  ch.  186,  a.  11.  2.  Necessary  to  bring 
the  inferior  court  into  contempt,  vi,  ch.  188,  a.  4.  2. 
INNHOLDERS.    See  Jnnkeepen. 

INJUNCTION,  vi,  ch.  186,  a.  11,  enjoins  ooe  not  to  do  certain 
'   acts,  11.     Act  of  Congress  as  to,  12.     Issued  at  the  suit  of  a  State 
&c.,  13.     Lies  not  to  enjoin  proceedings  in  a  State  court,  14.     As 
to  dissolving  it,  IS.     Remarks,  16. 

IV,  ch.  113,  a.  &.  Vaughan  v.  Copely,  2.  Circuit  Court  in 
Boston  issued  au  injunction  against  a  foreigoer,  and  bis  agents  here,' 
forbidding  them  to  convey  the  lands  &c.  till  further  order.  Issued 
to  protect  a  steam-boat  patent  right,  it,  ch.  61,  a.  3.  6. 

in,  cb.  193,  a.  35.  The  principles  of.  VII,  ch.  235,  a.  6.  44 
Sic.  ;  a.  9.  8  ;  vii,  ch.  226,  a.  13.  3  In  waste,  iii,  ch.  78,  a.  15. 
16 ;  a.  17.  1  to  10.     In  error,  v,  ch.  138,  a.  7.  8. 

INLAND  BILLS.  See  BOh  and  JVotet,  i,  ch.  30;  ii,  cb. 
50,  s.  12. 

INMATES.     See   Poor,  ii,  ch.  53,  a.  3.  33 ;    the  Topsfield 

case.     A  slave  not  an  inmate  withiu  Massachusetts  statute  of  1734. 

IN  MITIORI  SENSU,  in  defamation  ;  not  construed  now  aa 

formerly,  ii,  ch.  63,  a.  5.  1.     Now  taken  in  the  common  meaning  ; 

other  cases. 

INNKEEPERS,  ii,  cb.  37,  a.  1.  Parker's  aase,  3.  Who  is  one. 
His  case  is  not  governed  by  the  principles  of  bailment,  2.  But  by 
those  of  policy  which  govern  in  the  carrier's  case,  3.  If  he  have 
no  room  he  may  refuse  a  traveller,  then  not  Uable,  3.  Liable  for 
his  gross  or  ordinary  neglect,  4.  Liable  only  for  bis  neglect  as  to 
his  guest's  horse  put  to  pasture,  4.  Liable  for  goods  stolen  out  of 
bis  inn,  5.  -  Except  taken  away  by  irresistible  force,  &.  Material 
parts  of  Massachusetts  Colony  laws  of  1645  Sic. 

II,  cb.  37,  a.  3.  Who  is  a  euest ;  generally  is,  when  any  ooe  is 
a  profit  to  the  innkeeper,  1.  He  is  liable  for  the  goods  stolen  out 
of  his  inn,  even  if  he  is  ignorant  they  are  there,  1.  One  is  a  guest 
if  he  only  leave  a  horse  at  an  inn,  3.  Not  se  to  a  trunk  or  other 
ilead  thing ;  other  cases,  guest  or  not,  3.     Liable  in  no  case  if  ha 
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teO  the  traveller  his  bouse  is  full,  and  be  njs  he  will  sbift  for  bim- 
leir,  4. 

li,  ch.  37,  a.  3.     When  the  innkeeper  is  bound  to  receive  1. 

II,  cb.  37,  a.  4,  Wbere  be  b  liable  for  goods  lost  t£c. ;  Caley's 
case,  twelve  points  decided  in  it ;  or  Baley's  case. 

11,  cb.  37,  a.  5.  The  innkeeper's  lii;n.  Maj  deuio  a  borse  for 
lus  keeping  wbile  in  bis  possesion.  So  if  one  not  the  owner  bring 
him :  so  may  detain  his  guest. 

II,  ch.  37,  a.  6.  Pleadings  by  innkeepers  ;  general  principles, 
1.  Though  deft's.  plea  is  usually  not  guiliy,  yet  the  real  ground  of 
the  action  is  implied  contract;  and  neglect  in  performing  ii,  1. 
Innkeeper  has  aisumpiit  for  his  guests' meat,  1.  Special  pleas; 
one,  the  guest,  desired  his  horse  to  be  put  to  pasture,  1,  Another, 
the  pit.  came  not  as  guest,  1.  Several  other  pleas  and  pleadings, 
1.  Special  pleadings,  3.  If  the  innkeeper  part  with  the  horse  he 
cannot  on  his  coming  again,  detain  bim  for  what  was  due  before,  3. 

Case  lies  for  falsely  representing  an  inn  as  being  a  bawdybouse, 
ii,  ch.  58,  a.  2. 

VII,  ch.  206,  a.  1,  a.  2.     Gaming  in  &c.     See  Gaming. 

VII,  ch.  206,  a.  3.  Inns  or  taverns  he. ;  hcensed  houses  be. ; 
material  parts  of  Massachusetts  act  of  February  28,  1787,  as  to 
tbem ;  and  of  January  IS,  1789. 

INNOCENT  PERSONS.  He  bears  the  loss,  who  trusts  the 
third  persons  occasioning  it,  ii,  ch.  £S,  a.  S. 

IN  NULLO  EST  ERRATUM  PLEADED,  iv,  cb.  129,  a. 
S  ;  V,  cb.  137  ;  sundry  cases ;  and  vii,  ch.  337. 

INNUENDOES.  How  used,  ii,  cb.  63,  a.  5,  and  a.  8 ;  rules 
and  cases.    Libel. 

IN  PARI  DELICTO,  i,  ch.  9,  a.  10.  2 ;  and  other  cases,  3,  4. 
n,  cb.  63,  a.  8.  39  ;  iii,  ch.  99,  s.  3 ;  vii,  ch.  226,  a.  18. 

INQUESTS  or  OFFICE,  iv,  cb.  109,  a,  II.  4.  For  an  in- 
truuoD  into  the  State's  land  against  the  defts.  as  a  corporation,  4. 
Plea,  not  guilty ;  also  a  former  judgment,  4.  Declaration  and 
pleadings,  4.     Slate  v.  Little,  4. 

IV,  ch.  131,  a.  1.  4.  An  alien  is  seized  till  office  found  on  in* 
quest  of  office  ;  and  a.  4. 

YI,  cb.  178,  a.  17.  3.  Inquest  of  office  against  J.  Prescott  8c  al. 
to  recover  land  granted  by  the  Slate  on  conditions,  and  for  breach 
thereof,  3.  Deft-  allowed  to  plead  double  :  1.  Condition  perform- 
ed :  2.  An  after  act  of  the  legislature,  waiving  the  breach  of  condi- 
tions, 4,  To  an  inquest  of  office,  former  judgment  pleaded  in 
bar,  fi. 

VI,  ch.  17?,  a.  20.  Pleadings  in  inquests  of  office  or  informa- 
tion of  intrusion,  1.  Massachusetta  sets  as  to,  of  June  18,  1791, 
and  of  June,  1794,  the  material  pans  of  them,  2.  Where  necessary 
or  not,  4,  &,  6,  7,  With  one's  life  his  estate  ends,  and  becomes 
Tacaot,  king  is  seized ;  but   where   one  has  intruded,  inquest  ii 
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necessary,  8,  9.  Where  one  must  hare  his  petition  of  right,  or 
wuttutrans  dt  droit,  9.  In  case  of  an  alien  freehold  or  inheritance 
Dot  Tested  in  ihe  king  till  office  found,  10.  Our  principle,  10.  In- 
quesi  of  office,  10.     Special  pleadings,  11. 

INQUEST  BY  CORONERS,  ¥ii,ch.  219,  a.  6,  or  coroner's 
inquisitions.     See  Coroner. 

INQUIRY  OF  DAMAGES.  Sde  Pamagei,  i,  ch.  28.  Jury 
in  replevin  neglects  to  assess  the  deft's.  damages,  this  writ  issues,  v, 
ch.  171,  a.  7.  9  ;  v,  ch.  173. 

INQUISITION.  See  Inguett.  How  evidence,  iii,  ch.  99, 
s.1,3. 

IN  REM.     See  Rem. 

INSANITY,  iii,  ch.  93,  a.  3.  On  a  question  of  the  testator's 
sanity  those  who  allege  it,  open  and  close,  7.  Not  admissible  en- 
dence  if  a  devisee  say  the  testator  was  insane,  7.  Parol  endence 
as  to  insanity  always  admitted,  7.  Question  of  insanity,  8.  Wit- 
nesses stated  facts  ;  also  gave  their  opinions  as  to  the  state  of  the 
testator's  mind,  8.     Ill,  ch.  90,  a.  12.  2.  3.  14. 

IV,  ch.  127,  a.  4.  1.  Testator  must  be  of  sane  mind  Szc. ;  he 
who  offers  the  will  for  probate  opens  and  closes,  3.  Subscribing 
witnesses  testify  their  opinions,  4  ;  others  to  facts,  4,  S.  And  want 
of  recollection  be.  not  insanity,  5.  One  of  mean  capacity  not  in- 
sane, 5.  Nor  is  a  weak  understanding  of  itself,  7.  Nor  is  one 
parUally  intoxicated,  8 ;  other  cases,  9,  12.  How  ultesiing  wiloes- 
ses  are  judges  of  insauity  tic.  13,  Same,  Mrs.  Norris'  esse,  W,  ch. 
127,  a.  6.  10,  13.  How  physiciaAs  testify;  and  a  material  lule  as 
to  insanity,  13.  VII,  ch.  178,  a.  10.  Writ  dum  noa  compos  mesif 
tit,  13.  One  insane  indicted  for  murder  cannot  be  tried;  Mo 
Clausand's  case,  vii,  cb.  215,  a.  6.  I. 

V,  ch.  161,  a.  12,  MaQs6eld  v.  Cheever.  Attorney  appointed  to 
one  insane  in  the  common  pleas,  and  Supreme  Judicial  Court. 

VI,  ch.  194,  a.  1.  4.     One  inseoe  indicted  for  mnrder^ 

IV,  ch.  127,  a.  14.  37.  Form  of  the  issue  and  verdict  j  jury 
impannelled  and  sworn  for  the  purpose  found  he  was  so. 

n,  ch.  63,  a.  8.  How  far  a  daft's.  insanity  is  a  justification  in 
slander,  33.  Physicians  must  sUte  facts,  33.  See  ^on  ett  factum  ; 
also  Deed*.  Pleadings  as  to,  vi,  ch.  178,  a.  18.  3.  One  insane, 
though  of  age,  has  his  father's  settlement,  ii,  ch.  53,  a.  1. 

INSENSIBLE  WORDS,  in  deeds,  wills,  kc-  rejected,  v,  cb. 
141,  a.  16.  1 ;  v,  ch.  144,  a.  1,  a.  8. 

INSIMUL  COMPUTASSET,  ii,  ch.  38.  This  action  lies  on 
account  staled,  8.  1.  The  exact  sum  need  not  be  proved,  s.  3. 
Staled  with  an  executor  remains  the  testator's  debt,  s.  3,  9,  10. 
Account  stated  no  bar  to  an  action  on  the  old  ground,  s.  3.  Except 
where  the  stated  sura  is  paid,  s-  3.  Or  bond  given  for  it,  s.  3. 
Lies  not  against  an  infant,  s.  4.  Old  account  said  to  be  merged  is 
account  Slated,  s.  5.  Accounts  settled  by  executors  tic.  See  ^uter 
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Droit,  i,  cb.  29,  a.  16.  18,  S3.  (Note  on  payment  or  not,  i,  cb. 
30,  a.  19.)  Held,  where  deft,  accounted  with  one  of  several 
promisees,  all  must  sne,  s.  6.  A  mistake  in  correcting  the  account 
may  fae  corrected,  s.  8.  Receipt  !n  full  makes  no  difference,  s.  8. 
Two  partners  dissolve  &ic.,  and  settle  accounts,  and   he  in  debt  ex- 

Sressly  promises  to  pay  the  balance  found,  aatunpiit  lies,  s.  II. 
nrunu/  computatiet  as  to  slaves,  s*  13.  Account  stated,  bar  (o  a 
bill  in  equity,  except  as  to  errors,  s.  13.  Accounts  stated  and  notes 
delivered  to  a  third  person,  s.  14 ;  not  a  bar  to  the  old  account  if 
not  paid,  s.  IS  ;  special  pleadings.  A  minor  cannot  suteii,  ii,cb.  51, 
a.  1.3;  vit,  ch.  336,  a.  6.  5,  in  equity. 

INSOLVENCY,  ii,  ch.  39,  a.  1.  Object  of  insolvent  laws,  1,  2. 
United  Stales,  preferring,  3.  Seller  not  obliged  to  deliver  goods,  if 
the  Vendee  become  insolvent,  4,  5,  8.  One  insolvent  is  liable  if  be 
accept  a  bill  £>u:.,  after  discharged,  5.  His  composition  no  bar 
without  satisfaction,  7.  Origin  and  nature  of  insolvent  acts,  i,  ch. 
18,  a.  1.  1. 

Il,  cb.  39,  a.  2.  Material  parts  of  the  acts  of  Congress  as  to  ia- 
■olvent  persons,  1  to  4. 

II,  ch.  39,  a.  3,  What  property  liable  under  this  provision,  1.  Not 
the  dower  of  the  principal's  widow,  1.  Assignment  to  trustees  for 
creditors,  may  be  a  ground  for  each  to  take  a  part  of  his  debt,  3. 
The  probate  court  cannot  decide  on  a  disputed  claim  against  an 
insdvent  estate,  4. 

II,  cb.  39,  a.  4.  A  claims  $100  against  an  insolvent  estate,  and 
owes  it  $200,  commissioners  cannot  examine  the  diflerence,  1.  Set- 
off 1.  The  judge's  commission  to  the  commis^oners,  3.  Jamaica 
insolvent '  act,  3.  How  far  ao  insolvent  can  indemnify  endorsers 
and  sureties,  4. 

n,  cb.  39,  a.  6.  The  effect  of  an  insolvent  discbarge  in  aoolber 
State.  A  contracts  a  debt  to  B  in  Boston,  and  moves  to  Pennsyl- 
vania, and  there  gels  discharged,  no  bar  to  B's  action,  1.  Other- 
wise, if  the  contract  had  been  made  in  Pennsylvania,  1.  Ldlce 
decision,  2,  3.  If  an  administrator  do  not  settle  his  account  in  sea- 
son, he  is  liable  as  he  would  be  if  the  estate  were  solvent,  4.  Seven 
heirs,  two  released  their  distribuiive  shares  ;  judgment  for  the  pen- 
alty of  the  probate  bond,  execution  for  the  share  of  each  of  the 
five,  5.  An  insolvent  estate  not  inventoried,  may  be  attached  8ic 
by  a  creditor,  7.  Admiuistrator  has  no  power  to  claim  pirtitioo, 
has  no  seizin,  9.  How  the  aciioD  is  continued  or  not,  10.  And  if 
no  estate,  no  judgment,  11.  Five  men  contract,  two  of  tbem  be- 
come bankrnpis;  othrr  three  must  be  specially  sued,  12.  An  io- 
Botvent  debtor  may  assign  his  estate  to  some  of  bis  creditors,  by 
their  consent;  trustees  were  assignees  of  the  creditors,  13,  16. 
Aliter,  if  the  creditors  are  not  parties,  14,  15,  If  the  pit's,  action 
be  suspended  by  an  insolvency,  can  it  be  sued  in  six  years  alter 
revived,  a.  7,  1  &».     Insolvency  in  tlie  acts  of  Congress  is  some 
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overt  act,  noticed  hy  State  law  as  an  insolvency,  17.     Where  an 
assignee  of  goods  cannot  off-aet  a  note,  18.     Trust  estate,  19. 

n,  ch.  39,  a.  6.  Massachusetts  statutes  as  to  insolvency ; — mate- 
rial pans  of  them,  1,  2,  3.  Insolvency  suspends  all  actions,  4. 
Massacfauselts  act,  March  S,  1790,  and  of  June  30,  1794 ;  State 
iosolvetit  acts  void  &o.,  ii,  ch.  39,  a.  8.  7,  8. 

U,  cli.  39,  a.  7.  Further  cases  decided  on  these  acts.  A  creditor 
to  an  insolvent  estate  discharged  his  debt,  took  the  administretor's 
note  for  the  whole  debt,  and  this  note  is  paid  ;  afterwards  the  estate 
proved  insolvent;  so  this  creditor  was  overpaid;  administrator  could 
not  recover  back  the  overpayment,  2.  Only  the  creditor  who  does  not 
lay  bis  claim  before  the  commissioners  can  recover  to  his  own  use, 
estate  not  accounted  for  by  the  administrator,  3.  Bankrupt  act  of 
Congress  of  April  4,  1800,  s.  13,  provides  for  off-setting  mutual 
debts ;  so  our  practice,  4,  d<  Several  cases  of  sel-ofF,  C  to  13> 
The  creditor  attaches,  debtor  dies;  his  administrator  comes  in,  and 
judgment  for  the  pit,  and  ejection  ;  officer  delivered  up  the  goods 
attached  to  the  administrator,  and  he  tnyenioried  them  ;  all  assigned 
to  the  widow ;  officer  liable,  estate  not  represented  insolvent,  12. 
Letter  of  license,  the  terms  not  complied  with  by  the  debtor,  is  no 
protection  to  him,  13.  A  dies,  B  his  creditor  levies  his  execution 
on  his  estate  ;  this  is  valid,  and  not  affected  by  an  after  insolvency, 
14.  If  B  afierwards  claims,  and  get  paftof  htsdebt  in  the  commis- 
sioner's report,  he  must  refund  it,  14.  A  creditor  recovered  his 
dividend  ordered,  and  interest  from  the  date  of  his  writ,  15,  Con- 
tract of  insolvency,  those  signing  are  not  bound  till  ail  sign  intended 
lo  sign,  16.  A  letter  of  hcense  extends  not  to  profits  after  accru- 
ing, 17.  How  a  discharge  is  pleaded,  18.  Extra  security  to  one 
creditor,  how  a  fraud  on  the  others,  19.  Insolvent  is  a  witness,  lii, 
ch.  90,  a.  1 1 .  35, 

IV,  ch.  133,  a.  3.  10.  Insolvency  does  not  discharge  rents  and 
annuities  after  becoming  due. 

,  V,  ch.  139,  a.  6.  11,  An  insolvent's  bond  to  pay  one  creditor  is 
Toid. 

VI,  ch.  190,  a.  4,  37.  On  a  idrffanai  held  pleadable. 

VI,  ch.  178,  a.  S.  13.  Insolvent  discbarge  no  plea  in  trover,  or 
cases  of  lorl. 

I,  ch.  19,  a.  19,  5,  6.  If  not  extravagant,  the  judge  may  allow 
the  widow  all  the  personal  estate. 

VI,  ch.  187,  a.  17.  22.  Proceedings  in  cases  of  insolvency  are 
mpait,  and  may  be  proved  by  parol  Gic. 

Insolvent  debtor  where  a  witness,  iii,  ch.  90,  a.  11.  35.  Insolv- 
ency discharges  a  bargain  8cc.,  vi,  ch.  178,  a.  13.  16. 

II,  ch.  39,  a.  9.  1  to  7.  How  far  can  an  insolvent  secure  his 
sureties  and  endorsers ;  cases. 

INSPECTION  OF  BOOKS  fac,  vi,  ch.  186,  a.  3.  7.  12. 
Trials  by,  vi,  cb.  182,  a.  6.  3v 
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INSPECTION  LAWS,  oa  tweDly-Dine  di&rant  kinds  of  pro> 
perty,  ti,  ch.  203,  a.  7.  8. 

INSTALMENTS  ;  promise  to  pay  bats  at  four  instalments,  ac- 
^on  lies  for  eacb,  iii,  ch.  93,  a.  3.  11,  Daland  v.  Brown;  and  r, 
ch.  Ifi2,  a.  2  &£. ;  cases,  iv,  ch.  121,  a.  5.  6.  A  note  payable  at 
three  instalments ;  second  due,  pit.  alleges  all  due  ;  last  rejected  u 
mrphitagt,  and  judgment  for  the  second,  due. 

INSUFFICIENT  BAIL,  action  against  the  officer  for  takiag, 
iii,  ch.  99.  s.  20;  Hi,  ch.  1h,  a.  II.  10,  12,  15. 

INSURANCE ;  none  can  sue  the  policy  but  one  named  in  it, 
i,  ch.  3.  a-  3.  Policy  signed  by  an  agent,  bow  sued,  i,  ch>  3,  ■.  3 ; 
-  i,  ch.  22,  s.  &0.  Powers  ftic.  noticed. 

H,  cb.  40,  a.  I.  The  nature  of  the  contract;  is  a  contract  of 
iDdemnity  ;  wagering  policy,  1  to  8. 

II.  ch.  40.  a.  2.  What  is  an  insurable  interest,  3.  If  A  charter 
8  ship,  and  engages  to  pay  the  value  if  lost,  be  has  this  interest ; 
and  interest  in  trust  is  insurable,  4.  A  creditor  may  insure  goods 
be  expects,  though  consigned  to  another,  7.  Captors  may  insure 
tbeir  prizes  before  condemned,  6.  So  may  ^e  agents  as  to  cases 
not  within  19  Geo.  II. ;  insurance  may  be  made  without  interest,  10. 
So  a  reasonable  expectation  of  profit  may  be  insured,  12,  13.  But 
goods  bought  io  an  enemy's  country  cannot  be  insured,  15.  Profits 
are  insurable,  and  follow  the  subject  whence  arising,  13.  One  here 
can  acquire  properly  in  a  ship  by  a  common  law  conveyance,  14. 
If  the  king  license  a  trade  with  an  enemy,  it  may  be  insured,  15* 
A  can  insure,  though  the  papers  be  in  B*s  name,  1€.  Other  cases, 
IS,  19,  20. 

II,  ch.  40.  a.  .t.  Enemy's  property  cannot  be  insured ;  but  a 
neutral's  may  be,  though  bound  to  an  enemy's  country,  1.  Not 
blockaded  1.  Lender  on  bottomry  has  an  insurable  interest,  8.  A 
master  gets  insurance  generally  on  property  on  board,  and  has  none 
but  his  commissions,  these  are  insured,  9.  Agent's  insurance,  10< 
Spet  recuperandi,  1 1 . 

11,  ch.  40,  a.  4.  Seamen's  wages  bo.  None,  or  property  in  the 
nature  of,  can  be  insured,  becoming  due  lo  them  or  to  mates.  Prin- 
dple  extends  only  to  wages  that  will  be  lost,  if  the  ship  be  lost. 

U,  ch.  40,  B.  5.  DiSerent  persons  may  insure  the  same  property, 
each  having  a  qualified  property  in  it ;  as  if  one  ono  the  goods,  and 
another  has  a  ^ten  on  them. 

II,  ch.  40-  a.  6.  A  policy  made  against  our  law  is  void,  1.  Or 
to  insure  the  ship's  passage,  or  any  transaction  contrary  to  our  laws, 
or  to  any  Ian  or  treaty  to  which  our  iiatioo  is  a  party,  5.  A  policy 
for  an  entire  risk,  void  in  part,  is  void  in  all,  6.  A  policy  in 
England  to  violate  her  embargo  is  void,  7.  Contrabands,  8  Sic 
See  Contrabaadt.  Foreign  laws,  12.  See  Foreign  Law*.  A  law- 
ful voyage,  what,  14,  15.  A  voyage  cannot  be  insured  if  any  part 
of  it  is  illegal,  16.    A  note  m^de  in  Africa,  ud  valid  there^  is  en- 
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ibreed  faflre,  though  not  valid  by  our  laws,  17.  ExceptioDS.  Wbat 
evidence  of  a  demand  there,  18.  How  a  policy  is  transferred  from 
an  outward  cargo  to  the  proceeds  of  it,  19.  British  license  aboard, 
does  not  avoid  a  policy,  19.     Foreign  laws,  how  proved,  20. 

11,  ch.  40,  a.  7.  Abandoameot.    See  Mandonmetit. 

U,  cb.  40,  a.  8.  Adjustment  and  compromises  on  policies  may 
be  in  evidence,  I.  Is  prima  fade  evidence  against  the  imderwriter, 
bis  signing  it  not  conclusive,  1.  Adjustment  of  partial  losses,  2. 
One  hundred  hogsheads  sugar  insured,  ten  lost,  underwriter  pays  for 
these  lost,  3.  Partial  loss,  bow  adjusted,  4  to  10.  Lewis  v.  Rucker, 
and  other  esses,  10,  11.  Master's  power  to  comprojnise,  12;  and 
to  include  his  own  interest,  12. 

11,  cb.  40,a.9.  Average,!.  SeeAverage.  Strn  ding  and  general 
average;  none  if  certain  people  seize  part  of  the  cargo,  Nesbit's 
case,  12.  Cases  of  general  average,  this  article,  1  to  18.  Wagei 
and  provisions  are  a  charge  on  freight,  19.  Policy  on  goods  does  not 
include  the  master's  cloths,  ship's  provisions,  or  goods  lashed  to  the 
deck,  unless  specially  named,  20.  Furniture  includes  ship's  pro- 
risioDs,  31.  And  if  lost,  to  be  paid  for  hy  underwriters  on  ship  and 
furniture,  21.  But  not  if  used  while  the  ship  is  detained,  21  &«. 
A  vessel  put  into  Norfolk  to  repair  for  ibe  good  of  all  concerned ; 
held,  repairs,  provisions,  and  seamen's  wages,  were  a  general 
average,  23.  And  manner  of  calculation,  23.  If  money  moved 
from  the  ship,  not  to  tave  her,  to  the  boat,  is  lost,  is  no  general 
average,  24.  So  if  part  in  the  boat  be  thrown  overboard,  to  save 
the  bcwt  from  sinkuig,  the  rest  is  not.  liable  to  conrribute,  24.  A 
ransom  fairly  paid  is  an  average  loss,  25.  Case  of  general  aver- 
age, 26. 

II,  ch.  40,  a.  10.  Barralry.     See  Barratry. 

U,  ch.  40,  a.  11.  Undue  concealment  avoids  the  policy  ; — if  tha 
assured  conceal  any  fact  or  circumstance  material  to  the  risk,  it 
avoids  the  policy,  even  though  innocent,  1.  What  an  underwriter 
is  bound  to  know ;  as  the  course  of  trade  ;  public  facts  ;  what  he 
knows  or  ought  to  know  ;  what  lessens  the  risk,  need  not  be  told 
him,  2  to  fi.  Not  what  he  undertakes  to  know,  6.  Nor  what  is  im- 
pliedly warranted,  6.  Underwriter  ought  to  know  every  fact,  to 
enable  him  rightly  to  calculate  the  risk  to  be  run,  8.  Cases,  9  to 
14.  Policy  void  for  undue  concealment,  no  return  premium,  Id. 
Other  cases,  18  to  32. 

II,  ch.  40,  a.  12.  Deviation.    See  Deviation. 

U,  cb.  40,  a.  13.  Double  and  over  insurance.  See  Jiqvhle  and 
Over  Imurance.     Loss  calculated  on  two  policies,  6. 

II,  ch.  40,  a.  14.  Embargoes.    See  Embargoes. 

II,  cb.  40,  a.  15.  Frauds.  The  least  fraud  avoids  the  policy, 
but  is  to  be  proved,  1.  Both  parties  must  disclose  all  the  facts  tbey 
know,  2.  Is  concealment,  barratry,  misrepresentation,  &c.  If  one 
warrant  a  ship  neutral,  knowing  it  is  not  so,  ibis  is  fraud  that  avoids 
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tbe  policy,  3.  If  Dot  known,  he  is  Ksble  on  his  iai^ied  wirnihtiy,  S. 
No  fraud  to  state  facta  as  they  are  explained  by  usage,  4,  6.  For 
thougb  tbe  usage  be  to  erade  foreign  duties,  5  [  the  thing  conceal- 
ed must  be  a  fact,  6.  Not  what  one  expects,  6.  To  tmkc  a  sacrrt 
agreement  with  the  first  underwriter  that  he  sfaall  not  be  bound,  n  a 
fnud  on  the  other,  7.  Altering  a  policy,  7.  None  are  insured 
-but  those  named  in  the  policy,  8.  Underwriters  ought  to  kuow 
those  they  insure,  8.  Russel's  case,  and  oiher  cases,  6,  9,  Id. 
One  got  ioaurance  for  A,  or  as  agent,  A  recovered  for  himself  aad 


U,  ch.  40,  a>  16.  Insurance  on  freight ; — is  insurable  as  a  distbct 
article,  1.  And  on  it,  does  not  affect  the  underwriter  on  ship  or 
goods ;  and  one  must  be  owner  in  tbe  ^ip  to  insure  freight,  1,  2. 
Policy  attaches  on  it  as  soon  as  the  right  to  it  commences,  3.  Gen-  ' 
•rally  this  right  to  it  commences  when  tbe  goods  are  put  on 
board.  (But  see  Freight.)  When  does  the  ri^t  to  freight  c(«a- 
mence,,  4,  5.     A  owning  vessel  and  cai^,  may  get  insnrasce  oa 

profits,  Tabled  at  $ ,  5,  6,  7.     And  by  the  name  of  freight 

also ;— ^he  ship  begins  to  earn  freight  when  she  b^ins  to  move,  or 
breaks  ground,  8.  This  as  between  owner  and  freighter,  b«  as 
between  assured  and  underwriter,  the  mere  expectation  of  iUetvit 
is  enough,  8.     Total  loss  of  freight,  though  earned,  11. 

II,  ch.  40,  8.  17,  Neutral  propeny ;— enough  it  is  so  when  ibe 
■hip  sails,  1.  Or  when  the  risk  begins,  S.  Neutrals  not  liable  to 
Marches  at  sea,  if  no  contrabands  on  board,  S.  Other  cases  diier- 
ODt,  3.  Gvideoce  of  neutral  property,  3.  A  foreign  adnrirahy 
court  condemns  as  enemy's  property  ;  the  decision  is  conclusive,  if 
express,  4.  Calrert  o.  Bovel,  4.  Decree  does  not  say  enenty'M 
property,  not  conclusive,  may  be  proved  neutral,  5, 6.  Condemned 
■s  enemy's  property  for  not  having  a  roll  of  equipage,  conclosiva,  7. 
A  neutral  ^ip  must  have  all  proper  papers  to  prove  her  neutraK^f 
as  passport,  sea-letter,  lac.  7.  A  ship  warranted  neuUal  meam,  A9 
is  navigated  according  to  the  treaties  by  which  she  is  bound,  aa  weU 
as  the  laws  of  nations,  8,  9.  But  a  neutral  is  bound  to  notice  only 
the  law  of  nattOQS,  tbe  treaties  and  laws  of  his  country,  10.  No 
one  nation  can  alter  tbe  law  of  nations,  11.  If  a  master  rescue  hi< 
^ip  from  a  belligerent  captor,  he  forfeits  her  neutrality,  13.  My 
natXHi  may  bind  me  to  notice  a  foreign  local  law,  and  this  a  third 
Dation  will  notice,  II,  12.  The  belligerent  must  make  bimsttf 
known,  id.  A  direct  sentence  in  a  foreign  admiralty  is  oooclusive,  if 
not  on  local  law,  14,  15.  But  the  court  must  be  legally  established, 
16.  Decree  of  the  vice-admiralty  court,  17.  Eight  material  fpoitftt 
decided,  18.  A  foreign  court  condemns  a  ahip  tor  want  of  neutral 
-  documents,  is  conclusive,  19.  Rights  of  neutrals  aa  to  blockades ; 
several  points  decided,  30.  If  a  ship  be  not  called  of  a  nenttal 
eountfj  in  the  policy,  it  seeds  not  its  documents,  S 1 .  Where  • 
foreign  sentence  does  not  di^uove  the  wwran^  of  iraatralhy,  83. 
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When  neutral  goods  do  continue  such,  33.  Condemaatlon  hy  sn 
ally  in  the  war  ia  ralid,  33.  Ship  described  in  the  policy  as  an 
AmericaD  ship,  it  is  an  implied  warranty  she  is  Americaa ;  several 
decisions,  34. 

II,  ch.  40,  a.  18.  Re-assurance ; — 19  Geo.  II.  as  to,  not  adopted 
here. 

U,  ch.  40,  a.  19.  Representations  not  true,  avoids  the  policy,  1. 
A  warranty  must  be  strictly  true,  1.  A  representation  substantidly, 
true,  1.  If  the  assured  says  he  believes  the  fact  is  so,  and  speaks 
bcHiestly,  though  not  true,  the  policy  is  good,  1.  Fraud  makes  tb« 
vhole  contract  void,  3.  A  warranty  is  a  part  of  the  contract,  and 
must  be  inserted  in  the  body  or  margin  of  it ;  but  a  repreienteiioa 
is  not,  and  is  but  iofonnation,  3.  One  to  the  first  underwriter  it 
one  to  all,  4.  That  of  the  agent  is  that  of  the  principal,  5.  Is  ono 
if  the  insured  coflceat  his  facta,  and  gives  only  his  calculations,  if 
wrong,  6.  A  small  force  represented  and  a  larger  put  on  hoard, 
no  misrepresentation,  7.  The  law  will,  as  far  as  it  can,  apply  the 
policy  to  the  state  of  the  assured  property  on  board,  8.  is  one 
when  a  belligent's  property  is  represented  as  a  neutral's,  9.  What 
constitutes  a  representation,  10. 

II,  ch.  40,  a.  30.  Return  premium  ; — is  returned,  when  the  risk 
is  never  run  by  the  underwriter,  1 .  Is  kept  by  him  when  he  runs  any 
part  of  an  entire  risk,  2,  3.  Attaches  on  the  sssured's  proper^ 
abroad,  though  sold  before,  if  Che  sate  be  not  known,  3.  Where  distinct 
voyages  or  dbtinct  interests,  may  be  a  return  premium  as  to  one,  ' 
and  not  as  to  the  other,  if  no  fraud,  4.  But  none  if  the  insunncA 
be  illegal,  as  to  protect  a  trade  with  an  enemy  &c.  4.  Is  when  the 
policy  is  void,  and  no  frauti,  5,  6.  So  if  void  by  the  fireud  of  the 
underwriter,  7.  If  the  insurance  be  against  a  blockade  in  a  foreign 
port,  when  none  exists,  the  policy  is  void,  8  to  13.  Risks  entire 
and  divisible ;  special  memoranda ;  no  return  premium  for  part, 
but  where  the  risk  is  divisible,  and  but  where  there  is  a  clear  rule 
of  apportionment,  13.  Only  two  of  this  sort  as  to  place ;  none  od 
a  policy  on  time,  14.  None,  though  many  ports  in  the  voy^e,  if  . 
usage  has  not  settled  a  division  of  the  risk;  case,  16.  Return 
premium  on  a  part  of  the  property,  17,  None  on  a  gaming  policy, 
18.  At  and  from  a  place,  is  not  divisible,  19.  Is  if  a  usage  be 
found  of  return  premium,  30.  So  where  the  parties  apportion  the 
premium,  31,  23.  General  .principles  resulting  from  the  Engli^ 
cases,  23.  If  a  policy  be  void  because  the  vessel  is  not  sea-woriby, 
though  the  assured  knows  it,  there  is  a  return  premium,  24,  35. 
Exceptions  of  gross  frauds ;  how  deducted  out  of  a  loss,  36.  ffone, 
where  the  policy  attaches  on  an  entire  risk,  27.  None  when  any 
risk  run,  28  to  30.  Is  where  no  rbk  is  run,  38.  Where  words, 
total  lost,  exclude  all  average  losses,  39.  Where  roots,  mean  rootq 
perishable,  39. 

Q,ch.  40,  a.  21.  What  risk  within  the  policy  as  to  time  and 
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place,  or  peril,  1.  Place  on  laad,  1.  When  according  to  tbe 
course  of  trade,  as  on  the  Batik-iavl,  1.  Other  cases,  1,  3,  At 
and  from  Jamaica  is  the  whole  island,  4.  Policy  on  goods  at  a  port 
does  not  protect  them  after  landed,  5,  6.  So  attaches  where  goods 
are  laden  on  board,  7.  As  to  time ;  Tessel  insured  to  an  island, 
risk  ceases  when  moored  twenty-four  hours  in  safety  in  the  first 
port  there,  and  after  this,  insurance  at  end  from,  begins,  8.  Out- 
ward policy  on  goods  continued  till  landed,  6.  Whole  loss  mutt 
happen  within  the  time  of  the  voyage  insured,  9.  Continues  on 
goods  according  to  the  usage  of  trade.  Noble  v,  Kenooway,  lOk 
Generally,  from  loading  till  landed,  or  put  into  the  owner's  boats,  11> 
If  the  ship  be  disabled,  the  goods  may  be  shifted  to  another,  and 
risk  continued,  12;  other  cases.  As  to  perils; — to  touch  end 
trade  does  not  include  breaking  bulk,  13.  Of  the  seas,  are  stress 
of  weather,  winds,  storms,  waves,  lightning,  rocks,  sands,  &«.,  pi- 
rates, inc.,  14.  Goods  in  a  boat  seised  by  a  foreign  power,  15. 
Underwriters  not  liable  if  the  vessel  arrive  at  A,  the  port  substituted 
by  the  master's  consent,  to  tbe  port  insured  to,  16.  A  vessel  sailing, 
ignorantly,  for  a  blockaded  port,  is  not  liable  to  capture,  1 7.  Musi  be 
notice,  IS.  What  a  suspension  of  a  blockade  or  not,  18.  Fear 
of  capture  on  account  of  blockade,  no  loss,  19.  Underwriters 
liable  for  repairs,  but  not  a  bottomry  bond  8ic.,  20.  Goods  on  deck 
not  protected  in  a  common  policy  on  goods,  21.  Total  loss  ;  sun- 
dry cases  of,  22.  Is  if  the  salvage  do  not  amount  to  tbe  freight,  32. 
Other  cases ;  not  one  if  the  destined  port  be  shut  against  the  ship, 
33.  Total  or  partial,  24.  Total  by  capture  Sic-,  35.  Where  not 
worth  repairing,  26.  Total  loss  by  illegal  condemnation,  37.  Items 
in  a  total  loss,  38.  Goods  on  land,  29.  Delay  do  loUl  loss,  30  to 
38 ;  several  cases. 

II,  ch.  40,  a.  22.  Sea-worthy  ;  if  tbe  ship  be  not  so,  the  policy 
is  void,  whether  the  assured  know  the  fact  or  not;  must  be  so  when 
sbe  sails,  1,  2.  Case  of  the  Mills  frigate,  and  when  the  risk  com- 
menced, 3,  B.  Implied  warranty,  3.  Every  ship  is  tight  Sic. ; 
enough  she  be  so  when  she  sails,  3.  Must  also  be  properly  man- 
ned, provided  with  all  necessary  stores,  and  in  all  respects  6t  for 
tbe  intended  voyage,  5 ;  several  cases.  Implied  warranty  on  the 
assured's  part,  the  ship  is  fit  for  the  voyage ;  that  Is,  in  her  last  port 
at  or  before  making  the  policy,  5,  6,  7.  Implied  warranty  extends 
to  having  pilots,  proper  also,  7.  Result  of  the  English  cases,  8. 
A  policy  attaches  on  a  ship  in  port,  though  nut  seaworthy,  so  no 
return  premiimi,  9.  Owner  must  put  his  ship  in  fit  order  in  every 
port,  10.  And  if  not,  must  answer  damages  sustained  by  the 
freighter,  10.  The  implied  warranty  the  ship  is  seaworthy,  must 
in  every  case  be  complied  with,  II.  What  shews  a  vessel  is  not 
seawortliy,  12.  Vessel  sails  one  day,  and  in  good  weather  springs 
a  leak  the  next,  inference  is,  she  was  not  seaworthy,  13.  Implied 
warranty  the  vessel  is  seaworthy,  does  not  extend  to  documents  sod  - 
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{Mpen  be.,  or  national  cbaracter,  if  not  warranted  Sac.,  14,  Not^ 
for  want  of  necessary  light,  15. 

II,  cb.  40,  a.  S3.  Wagering  policy.  Generally  it  is  void  policy 
when  a  contract  of  todemnity  is  vaUd ;  wben  of  gaining  b  void ; 
rules  and  cases,  1  to  9. 

II,  cb.  40,  a.  24.  Warranties.  A  warranty  is  a  condition  prece- 
dent, that  must  be  slriclly  complied  with,  1.  Must  appear  on  thei 
face  of  the  policy,  1.  Cannot  tie  wafered  on,  1.  Enough  a  sbip 
be  well  tbe  day  warranted,  2.  Warranty  io  the  margin  wiU  do,  3. 
To  sail  with  coaTx>y,  means  the  usual  convoy,  4.  American,  means 
she  is  eulitled  to  all  tbe  privileges  of  tho  Ainerican  flag,  S ;  and 
must  have  every  paper  &c.,  5.  How  a  rescue  &u;.  forfeits  neu* 
trality,  6.  Warranted  to  sail  on  a  day,  and,  before,  is  embargoed, 
warranty  is  not  complied  .wilb,  7.  Had  been  if  she  bad  got  under 
sail  flic.,  7.  Sailing  orders  essential,  8.  Not  complied  with  any 
part  of  the  voyage,  policy  is  void,  9.  Convoy  what,  10,  1 1  ;  and 
what  sailing  with  it,  id ;  and  10  to  13.  How  far  a  certificate  of 
origin  is  a  breach  of  a  warranty  of  neutrality,  19.  Where  no  war- 
ranty impbed  a  ship  shall  not  trade  &c.,  20.  Foreign  sentence  not 
conclusive  be.,  21.  Want  of  a  legal  passport  &u;.,  22,  See  a. 
28.  5  6h:. 

n,  cb.  40,  a.  25.  Port  of  discbarge;  what  is  one,  Vane's  case,  1. 
If  a  vessel  break  bulk,  unlade,  and  sell  any  of  her  lading  in  a  port, 
it  is  her  port  of  discbarge,  1.  Ship  insured  to  Jamaica,  her  moor- 
ing twenty-four  hours  in  port  there,  tbe  policy  ended,  3.  Insurance 
on  lives,  3,  4,  5. 

U,  cb.  40,  a.  26.  Pleadings  and  evidence.  Manner  of  declaring 
in  several  cases,  1  to  12.  What  evidence  may  be  given  on  tbe 
general  issue,  13,  14.  Plea  Su:.,  15.  As  to  fire,  17.  Where 
one  underwriter  is  not  bound  by  another's  adjustment  of  a  loss,  18. 
Other  cases,  19  to  23. 

II,  ch.  40,  a.  27.  Insurance  broker  how  liable  tic, 

II,  ch.  40,  a.  28.  Cases.  No  parol  evidence  to  explain  what  was 
meant  by  a  sea-letter  Su-,  1.  West  India  usage  noticed  in  construing 
a  policy,  2.  Profits  insurable,  3.  One  on  cargo  cannot  be  explained 
to  be  on  profits,  3.  No  return  premium  if  any  risk  be  run,  3.  No 
sew  trial  to  prove  a  policy  illegal,  on  the  face  of  it  legal,  4.  Three 
pan  owners  of  property  warranted  neutial,  not  so  if  one  be  a  citizen 
domiciled  in  an  enemy's  country,  5.  Where  a  condemnation  must 
be,  to  afiect  a  warrantry,  5,  Only  the  thing  insured  is  warranted 
neutral,  5.  Property  is  neutral  as  long  as  it  is  a  neuiral  owner's, 
5.  How  orders  not  to  cruise  must  be  given,  5.  A  belligerent 
comes  here  in  war  and  is  naturalized,  he  may  warrant  his  properly 
neutral,  5.  Insurance  on  the  "  good  American  ship  called  tbe 
Rodman,"  is  a  warranty  she  is  American,  5, 

On  lives.  A's  life  insured  for  a  year,  he  dies  after  it  of  a  mortal 
wound  received  in  it,  underwriter  discharged,  6.    Creditor  may 
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in^re  his  debtor's  lifc  to  the  ancMiit  of  tin  debt,  6^  fiirt  onlf  tiU 
paid,  6.  Oq  lives,  is  valid  by  our  law,  7.  A  single  woman,  d^ 
pendent  on  faer  brother  for  support,  may  insure  his  life,  7.  Under- 
writers  may  elect  to  make  the  property  abandoned  tbeir*s  in  certain 
cases,  8.  The  act  of  the  agent  in  adjusting  a  toss  may  Und  his 
principal,  9.  Underwriters  cannot  set-off  premium  notes  on  other 
policies  to  the  exclusion  of  t  return  premium,  10.  Cases,  10. 
Wbere  a  policy  covered  a  premium,  though  not  named  ;  eases,  11. 
Where  a  decree  of  an  admiralty  court  in  Hayti  was  void,  IS.  As- 
Bured*3  intentions  not  truly  expressed  in  the  policy  g  underwriter's 
knowledge  of  them  at  the  time  must  be  clear,  to  enable  a  court  of 
equity  to  alter  it,  13.  Only  the  owner  named  is  insured,  13>  A 
ship  never  heard  of,  is  presumed  to  be  lost  by  the  perils  of  the  sea, 
or  sunk,  14.  Ship  seized  in  a  foreign  port  be.,  is  lost  1^  restraint 
of,  Sec.,  15.  Constructioa  of  English  and  French  navigatioa  acts, 
16.  Paper  ruble,  or  exchange,  how  computed,  17.  What  is  a 
landing  of  goods,  16.  What  is  a  restraint ;  and  vii,  ch.  3S4,  a.  19. 
3.    Non-intercourse  voyage,  vii,  ch.  234,  a.  9.  26. 

INSURANCE  COMPANY,  president  of,  where  a  witnesi,  iii, 
ch.  90,  a.  7.  33. 

INSURRECTION,  vii,  ch.  2!  1,  a.  3.  4. 

INTENDMENT.  See  Implied.  There  can  be  none  against 
express  words,  iv,  ch.  127.  a.  13. 

V,  ch.  174,  s.  35.  How  want  of  certainty  is  EU]iplied  by  intend- 
ment; one  pleads  asHgnment  of  dower,  it  is  intended  by  metes 
and  bounds,  s.  36.  So  in  suits  against  executors,  assets  are  intend* 
ed,  s.  38. 

VII,  ch.  321,  a.  17.  6.  The  court  after  verdict  will  intend  every 
thing  in  supp<frt  of  the  indictment. 

INT£^^^ION,  to  effectuate,  how  words  must  be  construed,  iii, 
eh.  101,  a.  5.  20;  and  34,  and  25.  Of  the  grantor,  is  regarded 
as  to  what  estate  passes,  and  to  whom,  not  as  to  the  mode  of  pass- 
ing, 39. 

IV,  ch.  132,  a.  1.3.  What  might  have  been  expressed  in  a  sUt- 
Bte  and  is  not,  shall  not  be  intended. 

Of  the  testator,  how  regarded  in  cases,  as  iv,  ch.  137,  a.  1.  9  ; 
a.  8.  4,  16;  a.  10.  14  ;  a.  13.  3.  His  presence,  iv,  ch.  137,  a.  5. 
i;  iv,  ch.  138,  a.  4.  7,  II  ;  a.  5.  6 ;  ir,  ch.  129,  a.  2.  13,  37. 
What  ought  to  be  his  intentions,  iv,  ch.  30,  a.  3  97  ;  a.  4.  88,  90} 
iv,  ch.  136,  a.  3.  17, 18,  19.  Wbere  tried  by  judges  or  by  the  jury, 
vi,  ch.  183,  a.  &.  6.    See  ^o  Animo. 

INTEREST,  ii,  ch.  41,  a.  1.  Is  allowed  on  two  principles  ;  on 
•ontract  to  pay  it,  2 ;  on  non-payment  of  the  debt  when  due,  9. 
When  money  is  to  be  paid,  or  goods  delivered  on  a  certain  day ; 
and  this  is  not  done,  interest  accrues,  except  on  dsmages  uncertaui, 
8.  Accrues  on  a  judgment,  4.  For  money  had  and  received  from 
the  service  of  the  writ,  5-     So  for  goods  sdd,  and  a  usage  for  in- 
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ttraat,  ^  Partjr  to  paj  it,  tnust  keowWben  and  vbst  sinn,  7.  On 
•B  account  stated,  6.  It  may  exceed  the  principal,  even  sgainst 
a  eatety,  9.  India  intOTeit  made  [nincipal  in  Eagland,  carriea. 
fingKsh  iocerest,  9.  How  a  Irtntee  or  execator  pays  iatereSt,  10, 
13.  How  ia  caaes  of  baiikivf>tcy,  11.  None  on  goods  sold,  or 
open  account,  12.  Except  ia  tbtee  cases  oamsd,  12.  Rate  nf 
bitsrest,  14.  As  where  the  contract  is  made,  15.  How  alleged, 
16.  Probate  dividend  ficc.,  interest  from  the  date,  17.  For  re- 
turn premium  from  the  date  of  the  writ,  18*  Assumpsit  lies  for 
interest  akme,  19,  20.  A  mortgage  remains  a  lien  for  equitable 
■otereet,  SI.  When  it  becomes  priacipal,  22.  How  costs  bare  in- 
terests, 23.  Debt  at  5  per  cent.,  nine  years  old,  d^tor  promised 
to  pay  interest  for  forbearance,  compuicd  at  6  per  cent,  on  the 
whole  sura  then  due,  24,  25.  Made  principal,  26.  Mortgagee's 
assigns,  all  due  becomes  priaeipa],  S7.  Interest  on  legacies ;  no 
time  of  payment  named,  is  to  be  paid  in  a  year,  and  a  minor,  in- 
terest aAer  it  for  maintenance,  28.  Other  rules  and  cases,  20k 
Equitable  interest,  30.  How  an  administrator  pays  it  or  not,  31. 
^ustee  not  till  demanded,  32.  Jury  may  give  the  penahy,  and 
iaterest  thnvon,  33.  interest  in  error  on  judgment  affirmed,  34. 
Bail  pays  it,  3fi.  Must  be  a  promise  lor  it,  96.  Interest  recov- 
ered befi>re  principal  is  due,  and  interest  on  each  years'  interest,  37. 
llBpUed  after  die  time  goods  are  to  be  delivered,  38.  Interest  on 
a  verdict  in  case  of  delay  Sic.,  39,  59.  How  cast  in  gn  action  on  a 
review  bond,  40.  Nointerestoomoneybadand  received, 41.  Rules 
as  to,  42.  No  interest  recoverable  after  principal  accepted,  43,  66. 
Note  payable  in  five  years,  and  interest  annually,  only  simple  hi- 
terest  can  be  recovered,  44.  Viewed  as  waived,  administrator 
cvmot  charge  it  on  his  monies  advanced,  46.  None  on  taxes,  47, 
Where  a  promise  to  pay  it,  is  nudum  pactum,  46.  Jury  may  allow 
it  or  not  on  a  partial  loss,  49.  Interest  on  a  single  bond,  executor 
sued,  50.  Wlrat  recovered  on  a  bill  to  be  paid  in  India,  and  pro- 
tested, 61.  Where  the  law  fixes  the  rate  of  interest,  that  alone  the 
rule,  63.  On  goods  sold  after  a  time  in  trust  was  named,  63,  Jury 
may  allow  m  trespass  or  Uover  from  taking  the  goods,  64.  Allowed 
for  delay  of  conveying,  66.  None  against  bail  during  delay  against 
the  principal,  67.  On  a  certain  sum  of  rent,  56.  Deil.  get^  or 
keeps  the  pit's,  money  by  fraud,  interest  from  tbe  time  he  received 
it  in  an  action  for  mcmey  had  and  received,  60.  Interest  7  per 
cent,  mtmies  advanced  in  South  Carolina,  61,  On  execution  in 
Virginia,  t,  cb.  136j  a,  19.  23.  In  equity,  ii,  ch.  41.  a.  2.  1  to  16 ; 
a.  3.  1  to  6.  Oarent. 

V,  cb.  143,  a.  6.  21.   May  be  deducted  at  the  making  of  tfaa 
loan. 

V,  ch.  144^  a.  14.  19.  None  is  recoverable  afler  principal  ia 
paid. 
'    V,  cb.  149,  a.  3,  HeaUi,  Judge,  v.  Gay,  allowed  against  a  surety 
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iD  a  probate  bond  0DI7  from  demanil  on  him  to  pay  the  sum  decreed 
bytbs  judge  IV,  ch- 110,  a.  3, 1&.  None  on  unliquidated  damages, 
iv,  ch.  112,  a.  2.  7.  In  redeemtug. mortgages,  i,  cb.  22;  ch.  33,  a. 
9.  3.  7.  Where  executors  and  other  trustees  must  account  for  in- 
terest and  compound  interest,  r,  ch.  114,  a.  17.  16  ;  a,  19.  10,'  13, 
.   So  10  have  interest,  Ian,  a.  I9.  10,  13. 

INTEREST  which  lakes  away  the  jurisdiction  of  a  judge  8ic., 
n,  ch.  198,  a.  8.  18. 

INTEREST  IN  WITNESSES.  See  Witwta,  iii,  ch.  90,  a. 
7  inc. ;  and  fF'ifnenei,  iii,  ch.  98. 

INTERESSE  TERMINI,  how  grantahle,  vr,  cb.  104,  a.  3.  8 ; 
bow  created,  ir,  ch.  1 10,  a.  4.  4. 

IV,  ch.  132,  a.  7,  6.'  A  lease  for  a  year  to  B,  no  money  conaid- 
•ration  till  entry,  he  has  only  an  intereast  termni,  and  no  possession. 
IV,  ch.  110,  a.  6.  Cannot  be  confirmed. 

INTERLINEATION,  in  deeds,  notes,  8tc.,  that  affect  them,  iv, 
eb.  121.  See  Ramrt. 

INTERLUDE,  how  forbidden  Sic.,  vii,  cb.  206,  a.  6. 

INTERLOCUTORY  JUDGMENT,  *•,  ch.  146,  a.  6.  10. 
Such  as  is  given  in  tbe  middle  of  a  cause,  and  does  not  finally  de- 
cide the  suit,  a.  7.  18.  How  set  aside  to  let  in  a  trial. 

Ill,  ch.  95,  a.  1.  Decree  to  foreclose  a  mortgage,  vi,  ch.  188,  a.  6. 5. 

INTER  PARTES,  a  deed  to,  is  confined  to  them,  iii,  cb.  103, 
a.  2.  1  ;  a.  3.  12. 

IN  TERROREM.    See  Terrorem. 

INTERROGATORIES.  See  Endmce,  and  Depotiiiom  and 
AffidaviU,  iii,  ch.  87,  and  a.  3. 

INTERPRETER,  where  a  witness,  iii,  cb.  98,  s.  13.  Is  one 
where  not  confidentially  employed;  and  iii,ch.  00,  a.  12.  Always 
sworn,  iii,  ch.  96,  a.  4.  17. 

INTERPLEADER,  in  equity,  iii,  cb.  226,  a.  9. 

INTESTACY  ;  intestate,  his  lands  &c.  made  liable  for  tbe  pay- 
ment of  his  debts,  ir,  ch.  108,  a.  3.  7,  8,  &c.  Several  statutes  on 
tbe  subject ;  one  intestate  as  to  posthumous  children,  tv,  ch.  127,  a. 
3.  10.    See  Detcent,  and  Exe^ulon  and  ^dminufaton. 

INTOXICATION,  is  no  excuse  for  bad  conduct,  r,  cb.  139,  a. 
7.    As  to  wills,  iv,  ch.  127,  a.  4.  8,  10. 

IN  TRANSITU.  See  BUI  of  Lading,  i,  ch.  31  ;  also  Jitign- 
ment  and  Contignment.  A  agrees  to  sell  plate  to  B,  and  to  get  bis 
arms  engraved  on  it ;  to  this  end  delivered  it  to  the  engraver ;  is  no 
delivery  to  B ;  A  may  slop  it  in  tramilu,  i,  ch.  II,  a.  3.  4 ;  also 
see  Chon  in  Jletion,  iv,  cb.  133,  a.  7.  13,  13 ;  iii,  ch.  133,  a.  3.  7. 
As  to  belligerents,  vii,  ch.  327,  s.  64.  Enemy's  ships  be.  in,  vii,  . 
ch.  224,  a.  11.12. 

INTRODUCTION  IN  WILLS,  words  in,  effect ;  have  soma 
influence  in  construing  a  will,  but  a  limited  effect,  iv,  ch.  135, 
a.  7.  6 ;  tv,  ch.  138,  a.  3.  3,  10 ;  a.  3.  3,  6,  II ;  a.  4,  13 ;  iv,  ch. 
130,  a.  3.  13,  13 ;  iv,  ch.  138,  a.  5.  1 ;  iv,  ch.  130,  a.  3. 35. 36. 
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INTRUSION,  writ  of,  of  various  kinds,  vi,  cb.  178,  a.  15.  Ma- 
terial words  Id  maoy  of  these  writs,  7  to  17;  a.  16.  1  to  5. 

IV,  cb.  229,  a.  I  ■  None  after  the  death  of  the  tenant  ia  tail  after 
possibility  of  issue  exlioct ;  only  after  a  freehold  ended,  12. 

Intruder's  case  on  land,  i,  ch.  33,  a.  4.  17. 

INVENTORY,  deceased's  real  estate  need  not  be  included,  i, 
ch.  39,  a.  8.  11-  l.aw  altered. 

IV,  cb.  127,  a.  3.  23,  24.  How  to  be  made  and  returned  ;  and 
13.  See  Probate  Bond,  v,  cb.  149 ;  Execulon  and  JiAnniitra- 
ton,  i,  ch.  29  ;  Guardiant  &c.,  ii,  cb.  35. 

INVENTIONS,  useful.  See  Vopy-R^ht,  ii,  ch.  61,  a.  2. 

INVOLUNTARY  ESCAPES.  See  Exapt,  ii,  cb.  65,  a.  6. 
Trespass,  v,  ch.  161,  a.  1.  7.  Deft,  may  disclaim  all  interest,  and 
say  it  was  by  negligence,  or  involuntary,  and  tendered  imeads  be. 
See  Amends. 

INVOICES ;  evidence,  prima  fadt,  of  goods  purchased  abroad, 
iii,  ch.  97,  a.  2.  I. 

JOINT  AND  SEVERAL,  bond  when  joint,  r,  cb.  144,  a.  9.  4. 
Covenant,  iv,  cb.  1U7,  a.  1.  I  to  20. 

JOINT  INTERESTS,  ii,  ch.  43,  a.  1.  Joint  interest  in  com- 
moa  &«-  General  principles,  2.  What  is  a  joint  interest,  2.  A 
joint  estate  can  only  arise  by  the  act  of  the  parties,  3.  Men  are 
partners,  and  have  a  joint  interest  when  they  agree  to  diare  profit 
and  loss  ;  if  they  share  profits,  they  must  losses,  4.  Two  sign  a  joint 
and  several  note,  one  by  duress,  the  other  freely,  be  is  bound,  S, 
A  makes  a  note  to  B,  and  C  signs,  "  I  acknowledge  myself  holdea 
as  surety"  be,  this  is  joint  and  several,  6.  If  1  owe  money  to  many, 
and  promise  to  pay  it  to  one  of  them,  this  is  to  all,  7.  if  the  deft, 
be  one,  it  is  to  all  but  him,  7.     What  is  a  joint  and  several  promise) 

8.  An  interest  caniiot  be  granted  to  two  or  more  jointly  and  sever- 
ally, 9.  Butacovenant  may  be  to  three  severally,  on  account  of  their 
several  estates,  9.  A  power  may  be  to  two  severally,  9.  Estate! 
to  tbe  heirs  of  A,  and  to  tlie  heirs  of  B,  cannot  be  a  joint  tenancy, 

9.  A  covenant  may  be  to  pav  rent  to  A  and  B,  so  that  each  may 
recover  a  moie^,  10.  So  in  partition,  1 1.  £100  is  granted  to  A» 
B,  C,  D,  and  E,  £20  each,  can  have  but  tme  action,  12.  So  a 
legacy  or  devise  to  executors,  13.  One  deft,  pays  all  die  judgment 
in  tort,  has  no  remedy  against  the  other,  13. 

U,  cb.  42,  a.  3.  General  principles.  A  ship  sold  m  two  or  more, 
they  are  joint  tenants,  1.  If  one  sells,  the  vendee  and  others  are 
tenants  in  common,  1.  Many  expressions,  each  of  which  makes  & 
tenancy  in  common,  3.  Joint  mortgagees,  no  survivorship,  3.  Nor 
as  to  a  stock  on  a  farm,  3.  Nor  as  to  a  stock  used  in  a  joint  trade,  2. 
Joint  interests  generally  survives,  3.  How  joint  tenants  hold  by 
unity  of  title  inc.,  4.  How  tenants  in  common,  5.  How  parceD- 
ers,  6.  Entirety  of  estate  between  buaband  and  wife,  7,  8.  Joint 
tenants  and  parceners,  sue  jointly,  9.    Tenants  in  common,  so  only 

VOL.  Till.  39 
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IS  to  their  possesuon,  10,  Bsron  and  fetae  not  within  Mssucbu- 
setts  act,  March  9,  1786,  11.  Id  all  three  cases  possessoD  of  one 
is  of  al),  12.  How  a  disseisin,  13.  Effect  of  ouster,  12  to  15. 
Tenants  in  common  sue  jointly  for  rent,  16.  Haeagers  of  a  lottery 
are  all  liable  jointly,  17,  Two  onn  a  tree,  one  cuts  it,  liable  to  the 
other,  18.  if  one  joint  tenant  &u;.  sue  alone,  is  only  in  abatemeoi, 
19.  Remedy  one  against  another,  20.  One  in  by  survivorship, 
claims  under  the  origiDal  grant  &c.,  21.  One  may  become  joint- 
tenant  by  a  shifting  use,  23.  Cases  in  chancery,  32.  Entirety  of 
interests.  Holt  v.  Holt,  23,  24,  36.  Dinudia  para,  27.  What 
words  make  a  tenancy  in  common,  2S,  39.  Assumpsit  for  mesne 
profits,  30.  Payment  of  part  of  a  note  by  one  joint  and  s6vera] 
promiser,  the  effect,  31.  A  and  B  own  a  ship,  C  nins  her  tlov*n, 
A  sues  and  recovers  his  half  Sic.,  so  may  B  in  another  action,  32.- 
Joint  seizures,  captures,  be.,  vji,  ch.  224,  a.  12.  13,  14. 

II,  ch.  42,  a.  3.  PleaHiags  as  to  joint  and  several  interests ;  seT> 
erally  non  auumptit  is  bad,  I,  Tenants  in  common  &a:.  can  sever 
in  tbeir  pleas  only  in  tort,  1.  A  is  liable  to  B  and  C,  and  settles 
with  B,  C  may  sue  alone,  2.  Six  heirs,  three  destroy  tbe  deeds, 
other  three  may  sue,  3.  Promise  to  tw6  sued  by  one,  Austin's 
case,  4.  Contract  severed,  4.  Six  tenants  in  common  let  a  houae 
to  A,  be  settled  with  £re  of  them,  sixth  may  sue  him,  7.  A  and  B, 
putners  in  trade,  slandered  in  it,  may  sue  jointly,  8.  A  owns  the 
land,  B,  C,  and  D  are  tenants  at  the  balres  of  the  crop,  all  must 
sue  for  a  trespass  to  the  crop,  A  alone  for  the  trespass  to  (he  land,  9. 
As  to  pleas  in  abatement  Sic.  in  contracts,  11;  tMts,  13.  One 
deft,  an  infant,  13,  See  Infancy.  Tbe  effect  of  one  paying  his 
part  on  a  joint  and  several  note,  14,  15,  16,  17  ;  remarks. 

ni,  ch.  90,  a.  8.  As  to  the  testimony  of  persons  having  joint  in- 
terests 8zc.    See  Evidence. 

JOINDER  IN  ACTIONS,  v,cb.  175,  a.  3.  Joinder  in  actioos; 
further  j-ules  and  cases,  1.  Case  against  a  carrier  and  trover  can- 
not be  joined,  1.  Tenants  in  common  join  in  suing  for  rent,  3. 
Sue  severally,  if  disseized,  3.  Join  for  a  horse  or  other  entire 
thing,  3.  So  in  detinue  of  charter,  3.  Sever  in  voucher,  3.  On 
a  lease  for  life,  rent  follows  their  reversion,  4,  Tbe  survivor  sues 
their  bailiff,  6.  Join  for  a  nusance  to  their  land  ;  so  in  trespass ; 
sever  for  forging  of  deeds  as  to  it,  and  in  avowry  for  rent,  6. 
Baron  and  feme  join  Sic.,  7.  Join  where  she  has  an  interest,  and 
this  roust  be  slated,  7.  An  eyecutrix  marrips  A,  on  his  fbrbesf 
ance,  debtor  makes  a  new  promise  to  A,  he  must  sue  it,  8.  If  A 
die,  she  may  sue  tbe  old  debt,  8.  If  she  die,  A  cannot  sue,  8. 
"Where  she  is  executrix,  he  must  join,  9,  Join  for  trespass  to  her 
land,  10.  Not  for  taking  things  merely  personal,  10.  Join  for  her 
things  in  action,  and  for  injuries  to  her  land,  as  for  nusance  Sic.,  10, 
13.  Wife  not  suable  as  a  /erne  loh,  though  her  husband  has  heen 
absent  twelve  years,  11.     In  trover  against  ihem,  is  stated  the  goods' 
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cime  to  bis  use,  12,  14.  May  join  in  account  for  the  i&esne  profits, 
15.  Join  or  not  far  rent  of  her  land,  16.  May  join  for  escape, 
their  debt,  17.  Both  must  be  sued  for  her  debt,  dum  Mia,  18. 
He  slone  has  ptr  quod  for  a  malicious  prosecution  of  her,  18. 
Cannot  join  for  a  battery  of  both,  IS.  Where  alien  husband's  may 
join,  19.  She  is  joined  only  where  the  maritoriou*  cause,  30.  As 
if  a  legacy  be  left  to  her  during  liie  marriage,  20.  Trespass  for 
beating  the  pit.,  also  for  beating  his  wife  per  quod,  joined,  ^.  Re- 
mit ;  ten  rules  as  to  baron  and  feme  joining  in  actions  or  not ;  thesa 
stated,  33. 

V,  ch.  176,  a.  1.  7.  Matters  as  to.    See  Dedaratiotu, 

V,  ch.  176,  a.  0.  Contract  or  deceit.  Pit.  may  declare  in  either 
in  certain  cases,!.  Goritt  v.  Radnidge  b  al. ;  case  for  deceit; 
Aeft,  warranted  two  oxen  sound  ;  plea  not  guilty  ;  pit.  recovered, 
though  but  one  was  unsound,  2.  .A^mpsit  the  proper  action  on 
express  warranty,  3.  Staling  the  warranty  does  not  always  make 
contract,  4.     On  tort,  where  the  gist  of  the  action  is  misfeasance,  6. 

V,  cb.  175,  a.  4.  Joint  tenants  join.  One  cannot  hare  trover 
against  bis  companion,  1.  May  against  a  stranger,  1.  No  objection 
but  in  abatement,  1.  Join  because  tbeir  titles  are  joint,  1.  A,  B, 
and  C,  joint  tenants,  C  sells  to  B,  A  and  B  join  for  two-tfairds,  and 
B  sues  alone,  for  one,  where  A  and  B  are  disseized,  1.  31  H. 
VIII.  c  1  ;  33  H.  Vin.  c.  33,  as  to  partition,  2.  Two  cannot  have 
a  joint  action  for  a  false  return  to  a  maadamut,  3. 

V,  cb.  175,  a.  4,  Parceners  must  avow  jointly,  4.  So  as  to  rent 
ibr  equality  of  partition,  4.  Tenants  in  common  avow  jointly  for 
itttnage  featant  for  an  injury  to  their  possesion,  4.  Not  for  rent 
annexed  to  their  reversions,  4. 

V,  ch.  1 75,  a.  6.  Partners  and  joint  contractors  Su;. ;  ancient  law ; 
modern  doctrine;  cases,  1 ;  reasons,  1.  If  a  deft,  be  sued  alone 
on  a  joint  contract,  be  must  plead  it  in  abatement,  1,  3.  But  if  jt 
appear  any  way  by  the  pit's,  own  shewing  it  is  a  joint  contract,  and 
contractors  alive,  he  Cannot  have  judgment,  3,  3.  Several  cases,  3. 
CoQtractee  sued  a  part  of  the  contractors,  and  had  judgments,  be-. 
cause  not  pleaded  in  abatement,  3.  Where  the  interest  is  joint,  all 
the  covenantees  must  join,  or  it  is  bad  on  evidence,  4,  Sectu,  if 
the  ivteresta  be  several,  4.  Plea  in  abatement  not  necessary  if  a 
contract  be  alleged  to  be  made  by  more  defts.  than  are  proved  to 
have  assumed,  6.  One  of  a  compan]^  promises  it,  all  join  against 
htm,  6.  Result  of  the  cases,  7.  One  exception  to  them,  7,  8. 
How  B  tenancy  by  the  curtesy  may  be  omitted  in  a  writ  of  right,  8. 
One  promiser  cannot  be  ph.,  9,  10.  If  part  interested,  as  pits,  in 
torts,  sue,  this  must  be  pleaded  in  abatement  in  all  cases  ;  cases,  1 1. 
Several  of  the  common  couhis,  on  diSerent  contracts,  may  be  in- 
cluded in  one  count,  12,     Exchange  of  horses  &u;.,  how  stated,  13. 

V,  ch.  168,  a.  I.  Solvent  partners,  and  assignees  of  a  bankrupt 
one,-jirin.    V,  cb.  144,  a.  13.  19.  Joint  obligor  deceased,  how  held 
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ip  eqtiitjr.  Pleas  id  abatemeDt.  See  .^batenient,  v,  ch.  176.  Joinder 
of  crimes.    See  Indictment. 

JOINT  TENANTS,  tenants  in  common,  and  parceners,  i*-,  ch. 
134.  See  Tenant*  in  Common,  Parcener*,  and  Joint  Tenants.  Id 
abatement,  iv,  ch.  176,  a.  12.  1,  or  oot,  iv,  ch.  1 14,  a.  25.  6. 

JOINTURE,  iv,  ch.  130,  a.  5.  Estates  for  life  in  jointure,  bars 
her  dower,  by  27  H.  VIII. ;  requisites  to  make  a  jointure,  I .  May 
bar  dower,  though  oa  a  condition ;  five  points  decided,  Vernon's 
case,  2  to  7.  One  may  devise  a  good  jointure,  8.  It  is  not  forfeit- 
ed by  adultery,  9.  27  H.  VIII.  has  been  adopted  here,  10.  If 
•victed  of  her  jointure,  she  may  claim  her  dower,  10.  Massachu- 
setts Colony  law  of  1644,  recognised  joioiures,  II.  Where  her 
jointure  fails  .by  remitter,  12.  An  ezceptioD  repuguaDt  to  the  join- 
ture, 13.  If  she  lose  part  of  her  jointure,  she  has  dower  in  pr<JL 
portion,  14.  Any  term  for  years,  or  estate  in  trust,  is  no  joioture, 
16.  Tenant  may  plead,  generally,  the  wife  had  a  jointure,  16, 
Settled  on  an  infant  wife,  bars  dower,  17.  Aa  annuity  no  bar,  18. 
Devise  generally  no  bar  till  accepted,  19.  JoiDture  in  equity,  20. 
How  miiors  may  be  barred  by  joiDture,  of  dower,  21.  Where  ao- 
Duiiy  is  no  estoppel  to  dower,  iv,  ch.  130,  a.  5.  18;  and  estate  on 
condition  may  be  a  jointure,  iv,  111,  a.  4.  5. 

IV,  ch.  114,  a.  IT.  A  case  in  Massachusetts,  3. 

JOURNEYMEN  ;  action  for  bubouring  them.  See  Har- 
bouring. 

IRON  BACKS,  belong  to  the  executor  or  adminsirator,  not  to 
heir,  iii,  cb.  76,  a.  8.  26. 

IRREGULAR  PROCESS.  See  Juritdiction,  ii,  ch.  65,  a.  5 ; 
and  tii,  cfa.  74,  a.  4.  Pit.  is  liable,  if  his  judgment  be  irregular; 
not  if  erroneous ;  officer  in  neither  case,  v,  ch.  162,  a.  1 1 .  V,  ch. 
146,  a.  6.  Irregular  proceedings;  rules  and  casea,  vi,  ch.  194,  a.  8. 
1  to  6 ;  vi,  cb.  194,  a.  4.  1  to  24.  Rules  and  cases  as  to  pro- 
ceedings not  set  aside,  though  moved  to  be  set  aside,  because  ii^ 
regular. 

IRREPLEVISABLE.  See  Replevin,  v,  ch.  171,  a.  6.  12. 
Some  judgments  omit  this  word,  though  they  preserve  the  sub- 
stance. 

ISLANDS,  arising  in  rivers,  seas,  Uc.,  to  whom  they  belong,  iii* 
eh.  76,  a.  1.    See  Acceasion. 

ISSUES,  of  lands.  See  Landi,  ii,  ch.  69,  a-  3;  v,  ch.  136. 
See  also  Mesne  Profits  ;  also  Rent. 

ISSUE  OP  THE  BODY.  See  Heirs  f  also  TaU  Estates,  ir, 
eh.  ISD.  Where  a  word  of  purchase,  or  of  limitation,  iv,  ch.  125  tq. 
eh.  137;  also  iv,  cb.  114j  and  other  places.  See  Descent  Pur- 
chase, lAmitation  8cc. 

IV,  ch.  129,  a.  2. 17,  18, 19.  Is  nomen  cotteetivtim,  and  20.  Hay 
mean  children,  27. 

IV,  cb.  130,  a.  3.  16.  Issue,  not  leaving  be.  See  Dying  wffAoM 
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ISSITE*  IN  PLEADING ;  issue  informat,  is  0DI7  rorm.  Sm 
Informal  luue.  Issue  immaierial,  is  substaace,  how  formed,  iii, 
ch.  9t. 

III,cfa.  6l,a.  1.  Issues;  proper  evideDce  oo.  General  prio- 
dple ;  a  proper  issue  in  taw  or  fact,  is  the  material  end  of  all  plead- 
ings, aud  issues  out  of  the  allegations  of  the  parties,  I .  Must  be  a 
single  point  I.  But  need  not  consist  of  a  single  fact ;  but  may  of 
several  facts,  as  in  Robinson  v.  Raily,  2.  One  must  examioe  his 
evidence  befoie  he  plead,  3.  May  plead  according  to  the  legal 
efiect,  2.  General  issue  merely  denies  the  pit's,  chaise,  3.  Or  the 
deft,  may  confess  and  avoid,  6.  A  defence,  mere  matter  of  law 
must  be  pleaded,  4.  Pure  facts  is  in  evidence,  4.  Where  mixed, 
either,  4.  What  cannot  be  specially  pleaded  must  be  in  evidence, 
4.  General  issue,  what,  6.  Mailer  of  law  to  the  discharge  of  the 
action  mubt  be  pleaded,  6 ;  cases,  6.  Either,  if  the  defence  be 
mixed  of  law  and  fact ;  or  deft,  traverses  any  particular  point,  7 ; 
or  confesses  and  avoids ;  cases,  T.  On  the  general  issue,  special 
matter  is  in  evidence,  if  colonr  be  given,  8.  Proper  matter  must 
be  pleaded,  9.  In  conspiracy,  special  plea  good,  as  it  confessed  (be 
procu[ement  &c.  and  avoided  by  matter  in  law,  10.  So  as  (v  pay- 
ment in  OMtvmptit,  II.  In  debt,  release  pleaded,  or  in  evidence, 
12 ;  cases.  Special  plea  in  trover,  13.  Deft,  may  plead,  never 
promised,  or  confess  and  avoid,  14,  15. 

in,  cb.  91,  a.  2.  wJjjunipnV  ;  proper  evidence.  On  non  oHump- 
«i(  any  matter  is  proper  evidence  that  shews  no  contract  existed  nt 
the  commencement  of  the  action,  as  a  release,  infancy,  gaming,  1. 
So  payment,  detainer,  8ic.  2.  A  contract  must  be  proved  as  laid, 
substamially,  3,  4. 

III,cb.  91,  a.  3.  Absolute  promise  laid;  condiiional  one  not 
ibe  same,  5.  Casb  note  sued  on  ;  one  in  foreign  money  di&rent, 
6.  Rule  after  verdict,  nothing  is  presumed  but  what  the  pit.  states, 
or  is  implied  from  facts  be  states,  7.  Deciaraiioo  on  one  promise 
j6S0  ;  evidence,  two  implied  ones  £10  each,  bad,  8.  Action  for 
money  lent,  a  note  or  order  evidence,  9.  Matter  of  record  under 
seal,  not  evidence  on  this  issue,  10.  Evidence  may  prove  less  than 
laid  wbere  the  ground  of  action  is  not  one  entire  contract,  11.  To- 
tal loss  on  a  policy  laid,  a  partial  loss  may  be  proved,  12.  A  farthing 
a  nail  for  shnping  a  horse  &c.  a  reasonable  sum  proved,  13.  Part 
proved  on  tiuimu/  cfrnpuiaiHt,  14.  So  indebitaitu  asmmjaii,  14. 
CoDtraci  declared  cm  must  be  proved,  15.  Except  where  a  plea 
in  abatement  is  necessary,  1 6.  Four  receive  my  money,  one  dies, 
I  declare  on  the  promise  of  the  three  survivors,  I  cannot  prove  the 
promise  of  the  four,  17.  To  this  point,  sundry  cases,  18,  19.  All 
the  contractees  must  be  pits. ;  teau,  as  to  torts,  20,  21,  2^.  Exe- 
cutor may  continue  the  testator's  promise,  23.  Contra,  24.  Medi- 
cine )o  tbe  daughter  at  her  father's  request,  he  is  liable,  35, 
Demands  on  the  same  contract,  balanced  in  the  same  action,  26. 
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Jai7  mnit  find  all  ia  iuue,  ST.  Title  laid  in  om,  proof  In  Ura  is 
ftul.38. 

m,  ch.  91,  a.  3.  Case  on  torts;  general  issue,  not  guiltT-. 
Enough  to  prove  the  substance  of  it,  1.  As  piL  stated  defi.  bad 
A  and  vnle  in  execution,  and  let  tbem  escape,  enough  to  prove  A 
escaped,  3.  Mixed  matter  of  law  and  fact  ntay  be  pleaded,  or  be 
in  evidence ;  reasons,  4.  Case  for  anj  nisdemeaDOur,  deft-  may 
plead,  not  guilty,  or  plead  nefargaprnt,  no»  tjecit,  mm  rapuit,  ami 
muauUemuU,  tcc<  5.  Excuse  may  be  pleaded  or  bo  in  evidence,  6. 
A  ease  as  to  comuKHi,  7.  Voluntary  escape  laid,  a  negligent  one 
proved  ;  the  issue,  8.  Case  in  the  natura  of  a  conspiracy  against 
two,  to  prove  one  guihy  is  enough,  but  not  in  conspiracy,  8.  Several 
eases  in  trover,  9. 

ni,  cb.  91,  a.  4.  Actions  of  debt ;  nU  de&ef  is  the  general  issue. 
Whera  pleadable  or  not,  1.  Not  plead^ls  to  a  specialty,  unless 
tbe  debt  ariaei  by  matter  dehora,  1.  In  debt  for  rent,  a  nil  d^ret 
[deaded,  any  matter  is  evidence  that  shews  the  defL  could  not  re< 
ieive  tbe  profits,  1.  As  eviction,  expulsion,  or  rent  suspended,  1. 
Or  that  the  lessor,  and  not  a  stranger,  entered  into  part,  1.  Debt 
on  simple  contract,  nil  dthet  may  be  pleaded,  1.  On  nil  debet  lessee 
cannot  pve  in  evidence  bis  own  neglect  to  enter,  3.  Lease  plead- 
ed, one  on  condition  is  evidence,  3.  On  nil  defref  payment  is  evi- 
dence, 3.  So  a  release,  (or  pleadable,)  4.  So  spent  in  repairs,  4. 
So  retained,  4.  If  by  deed,  to  be  pleaded,  4.  Other  cases,  5,  6. 
Equal  independent  debts  do  not  balance  each  other,  6.  On  nil 
debet  act  of  limitations  Is  evidence,  7.  Debt  on  a  bond  in  conunoo 
form,  10  pay  £160^  in  part  to  stifle  a  prosecutioD,  this  must  be  plead- 
ed, 8.  So  any  matter  dehort  that  avoids  a  deed,  9.  Parol  evidenc9 
cannot  vary  a  deed,  10.  Bond  delivered  to  the  obligee  himself  is 
absolute,  11.  Debt  for  £30,  proves  £10,  must  shew  the  rest  paid, 
12  to  17.  Delivered  aa  an  escrow,  13.  Matters  dehort  proved,  14. 
Single  bond  must  be  discharged  by  deed,  18. 

Ill,  ch.  01,  a.  5.  JVon  ett  factum.  By  this  plea  the  party  de- 
nies tbe  deedt  Any  evidence  is  proper  that  proves  it  not  his  deed, 
1.  How  the  subscribing  witnesses  must  be  called,  2.  Special  non 
ett  factum  not  prudent  iu:.  3,  Nor  to  rely  on  a  rasure  pleaded,  4. 
Is  the  obligors  bond,  though  usurious,  5.  On  this  plea  cannot  be 
proved  a  way  is  beoeficial,  6.  Two  join  in  a  bimd,  neither  can 
plead  noN  ettfuctujn,  7.  Nor  can  one  if  the  deed  be  only  voidable, 
8.  Is  his  deed  ;  so  if  declared  void  by  statute,  must  be  avoided 
by  pleading,  0.  But  may  plead  non  eit  factum,  if  avoided  by  ra- 
sure, addition,  breaking  the  seal,  or  by  any  alteration.  10.  So  if 
tbe  ohligee  retuse  the  deed,  11.  So  if  1o  the  wife,  and  her  bus- 
band  disagree,  11.  So  escrow  not  lettered  and  mbread,  11.  So 
coverture  or  lunacy,  11.  Not  infancy,  13.  Nor  duress,  IS.  Nor 
case  and  favour,  12.  Nor  iosanii^,  nor  usury,  nor  gaming,  13,  14. 
What  evidence  of  payment,  15,  16.     How  a  deed  has  no  effect  by 


.y  Google 


INDEX.  311 

ibe  g^witor's  keeping  his  control  ovec  it,  17.  American  Tule ;  obli- 
gee alters  B  deed  in  an  inamaterial  part  does  not  avoid  it,  iS.  See 
JVon  e$t  Factum.  If  two  issues,  the  verdict  must  answer  to  both, 
T,  ch.  138,  a.  6.  8- 

Issue  in  covenant.     See  Conenani. 

in,  ch.  91,  a.  6.  Issue  in  ejectment  8ic. ;  general  issue,  not 
guilty.  Pit.  may  prove  and  recover  a  part  sued  for,  1,  2,  Lease 
from  two  declared  on;  one  from  two  tenants  in  common  does  not 
prove  the  issue,  3.  As  to  Aaron  and  feme,  4.  Deft,  may  prove 
the  pit's,  title  expired,  6.  Pit.  may  recover  on  twenty  years'  pos- 
session, 6,  Aon  tenure  is  not  in  evidence,  7.  Counterpart  of  a 
lease  evidence,  8, 

III,  cb.  91,  a.  7.  Issues  in  replevin ;  proper  evidence  on.  The 
general  issue  is  non  cepit.  Rules  and  cases,  1  to  10.  See  ile- 
pUvin. 

ill,  ch.  91,  a.  8.  Issues  in  trespass ;  proper  evidence  on.  Tiw 
general  issue  is  not  guihy,  1.  On  it  no  wsy  of  easement  is  evi- 
dence, 1.  Misfeasance  must  be  proved,  1.  Tenants  in  common, 
their  pleas  and  evidence,  2,  3,  4.  Trespass  eb  initio,  5.  New 
act  must  be  a  misfeasance,  5.  What  proves  the  pit's,  issue,  S. 
Torts  are  several,  6.  Freehold  is  in  evidence,  7.  So  titles,  7. 
Where  several  damages  cannot  be  proved,  8.  Where  they  may 
be,  9.  Took  as  emblements,  a  good  defence,  10.  In  assaults  inc. 
iBaner  of  excuse  may  be  in  evidence,  11.  A  license  must  be 
pleaded  ;  so  pawning ;  so  a  release  and  defect  of  fences ;  so  glean- 
ing;  so  a  profit  a  prendre,  12.  So  a  right  of  way  tic.  13.  Several 
matters  in  evidence,  14.  A's  fence  is  on  my  land,  and  I  cut  it 
down,  I  must  plead  specially,  14.  A  is  answerable  for  B's  cattle 
}0  A's  lend,  15.     Wbst  the  pit.  must  prove,  15. 

HI,  cb.  91,  a.  9.  Matters  made  evidence  by  several  statutes  of 
ihe  United  States  and  of  Massachusetts  ;  cases,  1  to  II. 

HI,  ch.  91,  a.  ID.  Issues  in  some  criminal  cases.  What  proves 
a  game  at  hasard  with  dice,  1.  Truth  may  be  given  in  evidence  on 
a  libel  to  negative  malice,  3.  Part  of  the  stolen  goods  found  in  the 
deft's.  possesuon  may  prove  him  guilty  of  all,  3.  How  a  counter- 
feit bill  &.C.  must  he  identified,  4.  Indictment  may  be  tried  before 
the  civil  action,  when  the  pit.  is  not  a  witness  for  the  goverument,  5. 
Lewdness  in  secret  does  not  support  the  indictment,  6.  A  crime 
may  be  laid  at  one  place  in  a  county  snd  proved  in  another,  7. 
Erasing  or  altering  a  bank  note  proves  the  fabncation  of  it,  8. 
Charged  with  killing  with  a  dagger  is  proved  by  evidence  of  killing 
with  a  staff;  so  one  kind  of  poison,  another ;  but  charge  of  stabbing 
and  proof  of  poison,  proves  not  the  issue,  9.  Where  all  are  mur- 
derers, it  is  immaterial  which  gives  the  mortal  blow ;  but  one  in- 
dicted as  principal,  proof  accessory,  must  be  discharged,  10.  One 
indicted  for  murder  may  be  proved  guilty  of  manslaughter,  11.  A 
Mooious  act  occasioning  deatbj  is  murder,  12.    Any  lesser  offence 
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faay  be  proved,  Massachusettts  acts  of  March  15,  1787.  See 
Aemmptit,  Cmfi,  Debt,  Aon  est  Factun,  I^ec^aent,  Replenn,  Tret- 
pass,  and  Criminal  Cases.  Feii^tied  issue,  rigbi  to  ijuties  tri«d,  ij, 
ch.  66,  a.  3.  3.  Other  cases,  iii,  ch.  91,  a.  10.  12  to  32.  Eri- 
dence  on  issues  id  libel,  34  to  30. 

IV,  ch.  1 17,  a.  4.  13.  May  be  several  issues  in  tbis  same  ac- 
tions, iv,  cb.  121,  a.  3.  19. 

Issue,  how  formed,  vi,  cb.  176,  a.  2. 

VII,  ch.  33B,  a.  3.  4.     In  a  writ  of  right. 

JUDGES,  iii,  cb.  74,  a.  1.  Mar  be  fined  for  extortion,  oppras- 
noD,  or  corruption,  vii,  ch.  332.  When  mea  act  as  judges,  or  min- 
isterial officers.  See  iii,  cb.  73 :  iii,  cb.  73.  W^o  act  as  judges, 
who  not,  iii,  cb.  75,  a.  t.  One  regularly  executing  an  office  is  in- 
tended primdfade  a  regular  officer,  3.  One  acting  as  judge  is  not 
liable  for  any  mere  error  of  judgmeDt,  3  to  7.  Judge's  order,  com- 
mission, inc.  See  Courts,  vi,  cb.  187.  His  report  of  a  case  is  no 
part  of  the  record,  iii,  ch.  81,  a.  2.  12.  Judges  roay  he  fined  &«• 
for  extortion  kc.  iii,  ch.  75,  a.  1.  7.  Justices,  judges,  a.  2.  2.  VI, 
ch.  183,  a.  5.  4,  trials  by. 

JUDICIAL  POWER.  Judicial  office  cannot  be  exercised  by 
deputy,  iii|  ch.  75,  a.  3.  3 ;  v,  cb.  141,  a.  7.  4.     Except  ^ecially 

granted.     A  power  to  examine,  convict,  and  punish,  is  judicial,  5. 
o  to  fine  aod  imprison,  5. 

I,  ch.  1 3,  a.  14.  1 1.  It  is  a  judicial  act  to  appraise  a  horse,  or 
to  advise  a  release  of  ail  actions  ;  not  to  advise  the  form  of  a  se- 
curity, or  to  survey  lands ;  nor  to  tex  a  bill  of  costs.  Judicial  de- 
partment, act  of  Congress.  See  vi,  cb.  167,  Courts.  Sheriff's  of- 
fice is  judicial  and  ministerial,  iii,  ch.  75,  a.  2.  4.  See  MiniateritU 
and  Judicial  JJct,>/\i,  ch.  317,  a.  3.  1 1. 

JUDGMENT,  debt  on,  v,  ch.  146,  a.  1.  Material  parts  of 
Massachusetts  act  of  February  36,  1796;  of  the  Province  act  of 
1774,  1  to  6.  Old  confederation  and  Federal  constitution  as  to,  7. 
Material  parts  of  the  act  of  Congress  of  May  26,  1790.  How  far 
is  a  judgment  in  another  State  conclusive,  10.  Several  decisions  as 
to  this  question  examined,  11,  15,  as  Barllett  v.  Knight  it  al.,  (and 
a.  8.  6.)  No  action  lies  on  a  judgment  legally  appealed  from,  15. 
But  does,  as  also  an  execution,  if  no  appeal  lay,  15.  Can  be  af- 
firmed only  where  an  appeal  lies,  5.  Assumpiil  on  a  judgment  in 
Nova  Scotia  lies  here,  only  ;wtj»4/ae»«  evidence,  copy  proved  by 
a  witness,  16.  Judgment  binding  on  parties  and  all  privies  in  es- 
tate, 17. 

V,  cb.  146,  a.  3.  Debt  on  judgment  at  common  law.  A  judg- 
ment reduces  a  demand  to  a  certainty,  1,  Error  only  supersedes 
the  execution,  1.  Hence,  pending  error,  debt  lies  on  the  judgment, 
1,  No  scire  facias  till  West.  3,  c.  45,  1.  Debt  lies  on  it,-  though 
the  debtor  escapes  or  dies  in  prison,  3.  Pari  paid,  lies  for  the  rest, 
S.    On  a  recognisance  judgment  is  obtained,  this  (mly  can  be  sued* 
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3.  Judgment  oa  a  uinfatuu  that  jnty  be  sued  in  another  coort, 

4.  Execution  on  either,  4.  One  judgmeot  cannot  detarmin* 
tnotfaer,  4.  Debt  lies  on  a  foreign  JudgmeDl ;  prim&faeie  eridencfl 
of  debt,  6.  So  atn»ptit,  6.  No  action  lies  on  itifter  tbe  debtor 
is  taken  in  execution  and  discharged  by  the  creditor's  consent,  ?• 
See  Ditekarge.  Debt  lies  for  tbe  cosu  of  a  noosuit,  8.  Jud^ent 
ezlinguishee  the  contract :  is  no  contract :  is  of  a  higher  nsUire,  9. 

V,  ch.  146,  a.  3.  Some  forms  of  judgment,  1.  As  in  an  infor- 
mation 9110  ttorranto,  1.  In  a  review,  2.  Though  errcnteoua  io 
part,  the  lery  on  it  not  afiected,  3.  Against  principal  and  tnitfee, 
3.  Trustee  discharged,  4.  Judgment  gwid  coaifiUet  against  a 
surviving  baiTiff,  5.  In  qai  tam,  6.  Against  an  executor,  6,  7. 
Judgment  wheb  a  special  inquiry  of  damages,  S.  On  demurrer  to 
eridenee,  9.  On  demurrer,  10.  In  dower,  1 1  ■  In  partition,  13. 
Repleader,  13.  Scire  faeieu,  13.  Judgotent  against  tbe  joint  cos- 
tractors  in  tbe  Stt^e,  omitting  those  «u  of  it,  14.  In  MassacbuaaMi 
psesuDied  to  be  the  last  day  of  the  term,  If.  Judgment  as  to  bail 
if  that  on  which  tbe  pit.  can  hav^e  bis  execution,  IS.  Dartmouth 
College  «.  Woodward,  r,  ch.  136,  a.  6.  7. 

V,  ch.  146,  a.  4.  Tbe  effect  of  a  judgtBent ;  of  various  kndsi  I. 
No  implied  promise  by  the  debtor  to  pay  one,  2.  Tbretf  claaset 
of,  3.  As  to  an  informer,  several  points,  3.  Judgment  what,  4. 
Four  kittds  of  judgoicats,  4.  Where  avoided  1^  plea,  v,  ch.  14€, 
a.  6.  IS. 

V,  cb.  146,  a.  5.  Judgment  caran  »»RJudux,  is  where  the  court 
has  ito  juried ictiof),  1 .  As  a  decision  by  eight  commiasiooers,  where 
tbe  law  requires  twelve,  is  void ;  voidable  by  plea,  though  error 
lies,  1.  Joay  be  many  cases,  2.  See  Contai  Am  Jitdiot.  A 
regular  judgment  binds  till  reversed,  even  in  a  foreigD  admiralty,  3. 
Ckntract  a  ezlinet  or  suspended  by  it,  as  to  tbe  contractor  Mwd,  4. 
Two  executors ;  judgment  agaiost  one  as  administrator,  both  exeeu* 
tors  barred,  if  on  the  merits,  5.  Judgment  that  bars  ia  aBaiber 
action  or  not,  6.  See  Former  JiUlgmaU.  iaterIoGutor>- ;  see  Inler- 
/ocHfory.  Judgment  -amendable  tbe  same  term,  even  in  aa  inferior 
court,  11,  13.  Judgment,  as  it  affecu  a  stranger  to  it,  13,  May 
avoid  it  by  plea;  aet  aoa  pany,  as  he  has  error,  13.  He  may,  if 
rmd,  14,  16. 

V,  ch,  146,  a.  6.  Judgment  reversed,  the  effect ;  how  in  pan,  aa 
io  review,  1.  lliougb  reversed,  the  execution  stands  as  to  a  vendee 
under  it,  3.  Not  the  ph.,  2,  Reversed  in  part;  several  rases 
where  the  parties  are  distiocl,  3  to  9.  Will  reverse  an  entire  judg- 
ment for  part,  if  there  be  no  rule  to  go  by,  10.  How,  if  for  tb« 
^rty's  benefit,  11.  Not  error  in  the  judgment,  if  one  in  the  exe- 
cution, 12. 

y,  cb,  146,  a.  7.  Judgment  arrested  ;  cases  and  principles  ea 
which  decided,  1  to  3S.  Debt  Uee  on,  though  exeoutioa  is  levied 
In;.,  T,  eh.  130,  m.  14.  32. 

TOb.  TIU.  40 
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V,  ch.  146,  a.  8.  Several  cases,  1  to  It.  If  the  judgment  cre- 
tUtor  be  paid  the  judgment  by  the  olficer,  he  may  in  his  Dame  sue 
the  debtor,  1.  Judgment  suable,  though  the  officer  voluDtarily  dis- 
charge ^e  debtor  arrested  on  it,  2.  Otherwise,  if  the  creditor 
consent,  3.  Two  recover  judgment,  one  dies,  the  other  may  sue 
execution  in  the  name  of  both,  3.  Scire  facias  necessary  only  when 
a  n4w  party,  as  executor  be.,  3.  But  if  the  name  of  the  deceased 
pU.  be  entered  on  the  record,  execution  is  in  (be  name  of  the  sur- 
vivor alone,  4.  Thirty  days  begin  on  the  day  after  the  last  day  of 
the  (erm,  5.  Cross  executions  ofT-set,  6.  Judgment  creditor  ended 
for  defect  of  the  debtor's  title,  may  sue  the  judgment,  6.  Debt  on 
judgment  in  Vermont  lies  in  Massachusetts,  6.  How  judgment 
there  is  binding,  6.  Judgment  in  Connecticut  against  A  in  New 
York,  no  notice  to  him  ;  no  aetion  lies  on  this  judgment  in  New 
York,  7.  A  gets  a  decree  in  chancery  for  $1000  debt,  and  $100 
interest,  brings  debt  lor  for  principal  only  a  fatal  variance,  8.  Judg- 
ment in  Pennsylvania  sued  in  New  York,  bow  proved,  Q.  English 
courts  examitts  the  merits  of  foreign  judgments,  10.  Warrants  to 
confess  judgments,  11.     Other  cases,  13  to  16. 

V,  ch-  1T4,  s.  23.  If  a  party  pray  a  wrong  judgment  tbe  court 
will  giv(f  him  a  right  one. 

V,  ch.  174,  s.  II.  Judgment  is  against  him  making  the  first  de- 
fault in  pleading,  except  the  pit.  shews  be  has  no  cause  of  action. 

Pleas,  former  judgments  in  bar.  See  former  JudgminU ;  and 
vi,  ch.  178,  a.  32  ;  and  vi,  ch.  179,  a..9,  I  to  13;  and  iii,  ch.  96. 

I,  ch.  39,  a.  8.  Grout's  case  ;  judgment  no  bar  to  a  stranger  not 
satisfied,  17.  No  bar  to  another  action,  19.  Pit.  must  see  it  regu- 
lar ;  not  liable,  if  erroneous,  ili,  ch.  75,  a.  19.  1,  If  a  stranger  to 
it  sue  tbe  officer,  he  must  shew  a  copy,  3.  Not  liable,  though 
erroneous  or  irregular,  3.  Nor  pit.  if  only  erroneous,  3.  As  to 
the  jurisdiction,  4,  8.  One  judgment  bow  affected  by  another,  iv, 
ch.  123, 1.  2.  7. 

Party  cannot  use  one  fill  be  shews  be  is  privy  to  it,  iv,  cb.  125, 
b  6. }  vi,  ch.  184,  a.  6 ;  vi,  r.h.  185,  a-  3  ;  amended. 

Ill,  ch.  96.  Verdicts  and  judgments.  See  VerdicU  be. 

VII,  ch.  321,  a.  14.  Judgments  in  criminal  cases,  1  to  9.  Art. 
17.  1  to  5.  Arresting  judgment,  6  to  12.  Foreign ;  see  For^n; 
and  iii,  ch.  96,  a.  4.  19.    See  Former  Judgment!.    See  Erroneous. 

JUDGMENT  OF  DEATH,  tbe  effect.    See  ^minder. 

For  want  of  a  plea ;  see  Plea. 

JUDGMENT  FOREIGN,  in  an  action  ;  plea,  nul  tid  reconf  is 
bad.    See  Au/  7^1  Jfecord. 

JUDICATURE.    See  Court. 

JUGGLING,  how  punished,  vii,  cb.  306,  a.  4.  3;  vii,  cb. 
808,  a.  17. 

JULIAN  YEAR.    See  Calendar,  i,  ch.  27. 

JUNIOR,  because  not  added,  pleaded  in  abuenusit.  See  Abato' 
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ment.  How  understood,  vi,  cb.  184,  a.  12.  4.  Junipr  or  younger 
is  no  part  of  the  name. 

JURATA  how  amendable,  vi,  cfa.  184,  a.  12. 

JURISDICTION,  ii,  ch.  65,  a.  5.  If  the  court  have  juHsdiciion, 
its  judgineDt  may  be  erroneous,  but  not  void  t  if  not,  it  is  void,  9. 
(Of  our  Courts,  vi,  ch.  187.)  Erroneous,  valid  till  reversed;  ar- 
•  resl  not  in  the  jurisdiction,  no  escape,  13. 

II,  ch.  59 ;  lii,  ch.  75,  a.  1.  Officer  liable  if  the  court  have  no 
jurisdiction,  7. 

UI,  ch.  75,  a.  3.  3.  If  a  court  has  no  jurisdiction  to  do  an  act, 
meets  and  adjourns,  and  before  the  meeting  at  the  Bdjurnmeut,  a 
'^slatule  enables  it  to  do  such  act,  aad  it  does  the  act  at  it,  it  is 
void,  7. 

UI,  ch.  75,  a.  4.  Jurisdiction  ;—if  the  court  or  msgistrate  has  it 
not,  all  is  void,  1.  It  is,  1st,  As  to  place  :  3d,  As  to  the  subject 
matter :  3d,  As  to  persons,  3.  If  a  court  issue  a  precept  beyond 
its  limits,  it  is  void,  and  the  officer  obeys  it  at  his  peril,  3.  If  the 
Common  Pleas  in  Englaod  issue  an  appeal,  or  the  King's  Bench  a 
writ  oi  formedon,  it  is  a  oultity,  3.  If  the  admiralty  h&i  none,  its 
decree  is  void,  3.  A  party's  admittance  cannot  give  jurisdiciion  to 
a  court,  4.  Law  only  can  constitute  one,  and  give  it  jurisdiction  as 
such,  4.  Is  part  of  the  law  the  office  roust  notice,  4.  If  a  new 
ot!ence  be  created,  and  a  special  jurisdiction  not  in  the  course  of 
the  common  law  prescribed,  it  must  be  followed,  or  all  is  void,  5. 
A  court  has  jurisdiction  in  ejectment,  pit.  sues  a  writ  returnable 
.  second  term  after,  is  void  as  to  ibe  pit,  but  only  erroneous  as  to 
the  officer,  7.  If  only  erroneous,  it  jusiiSes  ihe  pit.,  7.  Error 
being  the  court's  act,  7,  If  the  court  has  no  jurisdiction  of  the 
subject,  as  a  bond  made  not  in  its  jurisdiction,  yet  the  officer  is  not 
liable,  if  the  fact  do  not  appear,  8.  Points  decided,  8.  Is  not 
t^liged  to  inquire  where  the  cause  of  action  arose,  if  it  do  not 
appear,  6.  *If  the  piL  aver  the  matter  within  the  jurisdiction  of  the 
court,  though  not,  deft,  may  plead  to  the  jurisdiction;  but  if  ba 
plead  to  the  merits,  he  waives  &tc.,  and  is  estopped,  8.  If  the  jur^ 
find  the  bond  was  made  out  of  the  jurisdiction,  judgment  is  void, 
and  no  escape,  10.  The  rule,  nothing  is  to  be  intended  within  the 
jurisdiction  of  an  inferior  court  but  what  is  so  alleged,  extends  only 
to  matters  of  substance,  11  to  14.  Only  to  the  gist  of  the  action, 
not  to  the  aggravation  &ic.,  14.  Con-iderslron  in  assumpsit  must  ba 
Isid  within  It,  15.  (See  vii,  ch.  228,  a.  4.  19.)  After  verdict  cause 
of  action  is  supposed  to  have  arisen  within  it,  if  the  contrary  do  not 
appear,  16.  Excess  of  jnristliction  ;  justice  convicted  one  of  four 
distinct  offences  for  selling  bread  on  one  Sunday  ;  had  power  hut  as 
to  one ;  deft's.  goods  taken  kc.,  justice  and  officer  liable  in  ires- 
pass,  though  the  convictions  were  not  quashed  ;  three  of  them  void, 
Cripps  V.  Dnrden  b  al.  17,  19.  A  jurisdiction  given  by  statute, 
as  to  assess  (axes  fiic.,  must  be  strictly  pursued,  19.  And  officer 
Ualje.  See  Jittaiorict.  Notes  on  these  cases,  20,  SI.    In  all  cas^a 
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of  officers,  the  eowt  and  jury  hare  diacr«tioiiarjr  powen  u  to  th« 
damages,  33.  Sessions  has  juriBdiction  of  tbe  crime  of  poisoniog 
catde,  33. 

in,  ch.  75,  a.  19.  4,  8,  tc  9.  Officers  and  all  must  notice  tb* 
jurisdiction ;  reasons ;  want  of,  cannot  be  replied,  ?i,  ch.  179, 
a.  20.  9. 

VII,  ch.  337,  8.  6.  Prize  or  no  prize,  is  solelj  of  admiralty  jq^ 
risdiction  ;  but  the  captor  in  some  cases  may  sue  on  his  possessira^ 
8.  Only  true  distinciion,  as  the  prize  quesijoa,  is  decided  by  tbt 
law  of  nations  and  of  war,  8.  The  possession  at  law,  8.  All  par- 
ties,  aliens,  our  courts  have  it  by  their  consent,  iii,  ch.  76,  a.  7.  35. 

lU,  ch,  80,  a.  1.  &0i  Where  pit.  and  deft,  are  aliens,  our  court 
has  no  jurisdiction  ;  nor  if  neither  the  deft,  or  any  property  of  his 
be  in  the  State,  v,  ch.  176,  a.  5.  9 ;  a.  3.  30.  Consent  cannot  give 
jurisdiction,  v,  ch.  137,  a.  4.  8.  V,  ch.  148,  b.  11.  2.  Fittiog  out 
a  slave  vessel  in  a  county,  is  within  State  jurisdiction. 

Ill,  cb.  80,  a.  1 .  50.  Plea  to  a  transitory  action  must  shew  some 
other  court  in  the  nation  has  jurisdiction ;  but  if  none  has,  defence 
may  be  in  evidence.  As  to  an  assignee,  i,  ch.  14,  a.  3.  16 ;  vii, 
ch.  2il,a.  15. 

I,  ch.  39,  a.  13.  Where  a  jud|^  of  prc4»ate  has  no  jurisdiction  of 
the  subject  matter,  his  act  is  void,  I. ;  v,  ch.  171,  a.  4.  17  ;  v,  oh. 
173,  a.  4.  10;  a.  7.4. 

V,  ch.  176,  a.  3.  Pleas  in  abatement,  to  the  jurisdiction  of  the 
court,  1  to  30 ;  and  33, 

VI,  ch.  186,  a.  5.  As  to  admiralty  jurisdiction,  a.  6,  1  to  9 ;  a. 
7,  1  to  3 ;  vi,  cb.  187,  a.  7.  1  to  47.  Federal  courts,  their  jurisdic- 
tion. See  State  Jarudictitm,  or  Sovereignty.  Equity  jurisdiction, 
Virginia,  vii,  ch.  236,  a.  18.  5  ;  vii,  ch.  210,  a.  3-  9  ;  vii.  ch.  224, 
a.  6.  16.  Seisures  on  land  or  water,  belong  to  the  Federal  courts ; 
eases  in  equity,  vii.  ch-  325  ;  vii  cb.  236. 

JURIS  ET  SEIZING  CONJUNCTIO,  essential  to  constitute 
t  complete  title  to  lands  and  real  estate,  i,  ch.  3,  a.  3.  3.  See 
E$tatej. 

•  JURIS  UTRUM,  an  old  English  writ  in  which  the  parson  re- 
covered his  glebe  in  the  nature  of  his  writ  of  riglit ;  not  in  use 
here,  except  in  a  few  Colonies  ;  see  ii,  cli.  48,  s.  41,  43. 

JURY,  vi,  ch.  182,  a.  1.  Trials  of  several  kinds ;  general  prin- 
ciples. Our  trials  mainly  by  record,  by  jury,  and  by  witnesses; 
nature  of  a  verdict,  1.  Antiquity  of  jurit^a,  2.  '  Co-extensive  with 
the  feudal  system,  3.  How  preserved  in  England,  3.  How  always 
preserved  here,  and  used,  3.  True  [wwer  defined  in  the  Colony 
law  of  1641,  3.     May  be  in  equity  in  the  Federal  courts,  4. 

VI,  cb.  182,  a.  3.  By  constitutions,  Federal ;  material  arttclei  as 
to  them,  1.  State,  Massachusetts  constilutJon,  material  articles,  2. 
Acts  of  Congress  as  to,  3.  As  of  Sept.  34.  1769,  and  of  May  13, 
1800;  acts  of  Massachusetts,  as  of  June  36,  1784,  as  to  juries,  of 
trial;  also  as  to  grand  jurors;  material  parts  of  aaid  act,  of  Febni- 
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■nj  96,  1794,  ihe  Sev  altentkns  made  by  the  act  or  March  13, 
1806  ;  »d  act  of  February  27,  1813, 4-  Junvs  cannot  be  cbal- 
leuged,  in  writs  of  ioquiiy,  4.  Nor  can  one  be  witbdiawa  wbere 
the  punishment  is  infamous.  4^ 

VI,  ch.  182,  a.  4.  Some  particular  principles  aa  to  jurors  and 
trials.  Four  defects  in  them  mentioned  by  Blackstone ;  two  of 
them  are  remedied  by  our  Federal  law,  1.  No  grand  as^ze  here, 
nor  jury  half  aliens,  but  in  a  few  Slates,  1.  Nor  jury  of  attaiiU;  of 
triab,  bow  managed  between  the  judge's  charge,  and  their  verdict,  1 . 
A  grand  juror  who  (bund  the  bill,  may  be  on  the  jury  of  trials,  1. 
Juror  cannot  be  examined  in  any  matter  criminal  in  order  to  he 
challenged,  1 .  Trial  what,  2.  How  a  juror  ia  tried  if  iadifierent,  2. 
Where  one  may  be  a  witness  to  disclose  or  not,  3. 

VI,  cb.  183,  a.  5.  Trial  is  by  jury,  if  no  other  mode  be  appoint^ 
•d,  I.  Seven  kinds  in  England,  and  six  in  America,  named;  trial 
by  record  ;  rules  and  cases,  1.  Trial  by  inspection,  3.  Trial  by 
certificate ;  caset,  3.  Trial  by  the  judges,  4.  Trial  by  jury,  6. 
Manner  of;  judges  decide  the  taw,  and  jury  the  fact ;  what  one, 
what  ihe  other,  1.  How  in  another  way  tried,  1.  Aa  to  the  parly's 
inlention,  1.  ChaUenges;  cases,  1.  See  C/tallenge$.  VI,  cb.  183, 
I.  6  Verdict ;  see  Vtrdict.  Art.  6.  Several  matters.  Art.  7.  Ju- 
ries in  other  Slates,  as  Connecticut,  New  York,  Kentucky,  Sic 

III,  cb.  05,  a.  3.  I .  Juror  is  a  witness  to  prove  gross  misbeba- 
liour  in  the  jury,  to  bare  a  new  trial,  vi,  cb.  183,  a.  4.  3 ;  a.  6.  9, 
IS.  Is  not  such  to  average  damages :  be  is  estopped  by  recording 
tbe  verdict  to  say  he  did  not  agree  to  it. 

Ill,  cb.  98.  Jurors  where  witnesses  or  not,  s.  14.  To  set  aside 
a  verdict;  is  one  generally,  if  withdrawn  as  a  juror,  14.  Many 
exceptions  against  one,  not  against  a  witness,  as  bis  place  cannot  be 
supplied,  15. 

Ill,  ch.  75,  a.  1.  6.  A  juror  cannot  be  fined  for  a  verdict  against 
vridence.    Withdrawn  in  brceny,  vii,  ch.  214,  a.  4.  13.« 

VI,  ch.  186,  a.  10.  Where  none  in  admiralty  and  equi^  causes. 

VII,  ch.  223,  a.  10.  16,  19.  A  juror  when  exceptionable.  Art. 
'7.  Court  to  decide  what  evideace  shall  go  to  the  juiy  or  not,  1. 
How  questioned  as  to  their  opinicHis  formed,  2.  What  the  jury 
must  be  satined  of,  in  a  case  of  treason,.  2. 

VII,  ch.  323,  a.  10.  1.  Charge  against  Judge  Cbase  of  improperiy 
keeping  a  juror  on  the  jury ;  and,  3.  Power  of  tbe  jury  to  decide 
the  law  in  criminal  caaes  Ascussed  in  this  case. 

—  Juries  fi>nned  and  had  by  sheriffs,  iii,  ch.  74.  a.  &.  6.  As 
to  nusances,  Massachusetts  act,  June  19, 1801  ;  materiel  pans  of  it; 
id.  Justices  inquire  of  them  by  a  jury,  fffoceedings,  appeal,  re- 
■Doval,  costs,  &C. 

ni,  ch.  79,  a.  9.  By  Massacbuselts  act,  March  8,  1803,  a  ju^ 
snmmoned  by  the  aberiff  be.,  may  decide  title  as  to  lands,  w  it- 
reepecis  damages  to  one  in  laying  out  ways.  See  Wayt,  3. 
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III,  ch.  71,  a.  6.  Powers  of  juries  in  cssea  of  flowiog  lands  by 
milla :  and  severel  statute  powers  and  proceedings.  See  JtSUs, 
Lands  Flowed  &tc.,  3.  One  niifadravra  in  robbery,  vii,  cfa.  314, 
a.  4.  12. 

.  Jury  process,  how  amendable,  v'l,  ch.  185,  a.  4. 

JUS,  several  kinds  of,  vi,  ch.  187,  a.  17.  17.  Legitiouu  ;  2d. 
Fidttcia ;    3d,  Precarium. 

--  Acretcendi,  among  partners,  ii,  ch.  B2,  a-  3.  6.  Has  not 
place  Bs  to  the  property,  though  the  right  of  action  survives. 

Gentium,  treaties  viewed  as  ingrafted  thereon,  ii,  cb.  40, 

a.  6.  5. 

JUSTICE  OF  THF  PEACE,  his  court  and  powers  at  lai^. 
See  Courti,  vi,  ch.  187 ;  especially  in  Sessions,  a.  9.  7 ;  a.  10.  4, 
5;  a.  13.  Of  justices  not  in  Sessions,  a.  10.  5;  a.  14.  16,  23. 
Powers  described  in  their  commissions,  6.  On  many  subjects ;  sea 
them,  as  to  Surety  of  the  Peace  be.,  Bail  ^c. 

VII,  cb.  217,  a.  3.  3,  3,  4.  His  warrant,  where  it  justifies  the 
officer  or  not. 

VI,  cb.  186,  a.  2.  Cases ;  and  52  tn  56.  Mandamus  to  justices 
to  do  certain  acts,  as  allow  accounts  be. 

,  III,  ch.  82,  a.  3.  3.  If  be  administer  an  oath,  bis  certificate  only 
is  evidence.  Interest  that  tajces  away  bis  jurisdiction,  vi,  ch.  198, 
a.  13;  vi,  t:h.  187,  n.  14.  6. 

Ill,  ch.  75,  a.  7.  Case  lies  against  bim  for  defaulting  a  deft,  out 
of  ttme,  4.  So  for  conduct  wilfully  partial,  though  not  for  error  of 
judgment,  as  a  judge,  4.  And  see  Cripps  «.  Durden,  iii,  ch.  75, 
a.  4  ;  and  vi,  ch.  148,  a.  1. 

V,  ch.  176,  a.  7.  Cannot  bold  to  bail  for  an  ofience  that  may  be 
prosecuted  qui  tarn ;  liable  in  trespass,  if  he  grant  execution  too 
soon,  V,  ch.  172,  a.  6.  8. 

VII,  ch.  219,  a.  2.  Punishable  for  oppression,  1.  V,  cb.  172, 
a.  8.  11.  Not  liable  to  a  suit  acting  mioisierially  under  another's 
direction. 

VI,  ch.  187,  a.  14.  English  Statutes  as  to,  1.  Office  first  esUb- 
lisbed  in  the  Province  &c.,  2.     Massacbuselts  constitution  as  to,  3* 

kitfassachusetis  State  statutes  as  to,  4,  5.  Power,  as  in  their  com- 
missions, 6.  Powers  tn  tlaittvm  fregit  be. ;  cases,  6.  References, 
7.  His  jurisdiction  ;  decided  cases  in  Connecticut,  8.  His  power 
to  adjourn  his  courts,  9.  His  previous  opinion  ftic,  10.  No  de- 
murrer  to  evidence  in  his  courts,  11.  Justice's  court  in  New  York, 
13.  His  jurisdiction  and  power  in  several  cases,  14.  His  power 
to  adjourn  his  court ;  casei,,  15.  Pleadings  in  bis  court,  not  tech- 
nical;  cases,  16.  As  to  jury's  conduct,  17.  What  a  discooiinu- 
ance  ;  cases,  18.  Has  no  power  to  discharge  a  prisoner  in  ezecu- 
tiOD,  19.     His  judgments  how  a  bar  be.,  20.     Further  tnaiters  in 

'■  his  court,  20.  Justice's  court  in  New  Jersey,  is  a  jury  trial  as  in 
New  York,  31.     Proceedings,  31.    Tbe  state  of  demand,  31. 
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Trial  ctMifined  to  it,  33.  Hatters  in  his  court,  33.  Proper  manner 
of  pleading  in  bis  court,  vi,  ch.  178,  a.  10.  3,  4. 

Cannot  decide  at  all  on  his  own  previous  knowledge  in  the  cause, 
iii,  cb.  90,  a.  2.  5<  lofbrinations  against  them  for  misconduct  in 
doing  certain  official  acts,  vii,  ch.  219,  a.  3.  1,  2,  &c. 

JUS  POSTLIMINI,  applied  to  seamen's  wages,  ii,  ch.  57,  a.  2. 
19 ;  also  in  cases  of  captures.  See  Captura. 

JUSTIFIABLE  HOMICIDE.  See  ifoimcu^e  &c.,  rii,ch.3l2; 
vii,  cb.  215. 

JUSTIFICATION,  v,  ch.  171,  a.  11.  Justification  in  replevin; 
this  admits  the  taking,  tbe  fact  charged,  but  denies  the  injustice  of 
it,  as  claiming  the  property,  1.  Difference  between  justificaticm 
and  avowry,  2.  This  always  goes  for  a  return,  but  that  not  always; 
reasoDs,':2.  See  RepUmn.  Bad  aa  to  one,  is  as  to  ail  joining,  v,  cb. 
172,  a.  6.  1. 

V,  ch.  173,  a.  7.  Justification  in  trespass  ;~~this  plea  is  insisting 
on  something  that  made  the  act  charged,  lawful  for  the  deft,  (o  do, 
1.  Matter  of  justi6cation  is  never  in  evidence  at  commoD  law,  1. 
Except  where  it  cannot  be  pleaded,  1.  Where  deft  may  justify 
even  mayhem,  1.  In  this  plea  deft,  must  always  admit  the  facts 
charged,  as  far  as  he  justifies,  2;  1  to  10. 

V,  cb.  173,  a-  8.  Justification  by  leases  &c.,  I  to  6. 

V,  ch.  173,  a.  9.  Son  tusault  demetne  itc. ;  cases,  1  to  40. 

V,  ch.  173,  a.  10,  Jutification,  damage  feasant,  he,  I  to  8. 

V,  cb.  173,  a.  11.  Other  cases  of  justification  in  trespass,  1  to  12. 

V,  cb.  174,  s.  12.  Customs  and  prescriptions  pleaded  in  trespass, 
s.  1  to  14.  See  these  justifications,  trespass  ;  must  traverse  the  con- 
ver»on,  iii,cb.  77,  a.  11.  16. 

VI,  cb.  179,  a.  SO.  Special  matters  of  excuse  and  justification,  1. 
Bars  to  most  actions,  1.  Principle  of  it,  1.  Pleaded  by  two,  bad 
as  to  ooe,  is  bad  as  to  both,  1.  Justification  admits,  and  goes  to  the 
whole  act,  3.  Where  one  may  justify  entering  an  inn,  3 ;  or  an- 
other's land,  3.  Moderate  correction  justified,  4.  In  process  against 
A,  deft,  cannot  justify  taking  B's  goods ;  cases,  5.  Special  jnslifi- 
cation  in  the  several  kinds  of  actions  considered,  6.  And  justifica- 
tions referred  to,  6.  Justifications  are  usually  in  torts,  7.  Not  in 
cases  of  contracts ;  but  excuses  usual  in  both,  7.  Very  special 
justifications  have  in  tbem  some  tecboicai  features,  7.  Various 
special  pleas  named,  8. 


KENTUCKY,  statute  titles  in,  vii,  ch.  323,  a.  15.  Courts  in, 
vi,  ch.  187.  a.  20.  6,  13.  Real  actions,  vi,  cb.  178,  and  notes;  vi, 
ch.  178,  a.  20.  13,  14. 
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KEYS,  of  doors,  go  irith  the  infaeritancc,  Hi,  ch.  76,  «.  8.  1. 
See  Jf^VrrKrw,  i,  ch.  17,  a.  6.  3.  ReUiaing  it,  bov  ntusing  poasef 
■wm.   See  iv,  eh.  133,  m.  3.  6. 

V,  eh.  144,  a.  13.  4.  Delirery  of  dw  key,  hotr  (Mrering  pca> 
session. 

KIDNAPPING,  how  punished.  S«e  Manttudiagy  Tii,  ch.  31 1, 
a.  8.  Indieuble  offence  at  common  law ;  aod  Massa^OHlU  Coloi^ 
law  of  1646 ;  and  HasNchuwUs  act,  Hareh  S6,  1788. 

KINDRED,  usually  construed  next  of  kio,  iv,  ch.  137,  a.  14. 
See  JftxtofKin. 

KING'S  rights  in  the  Colonics  of  Tariovi  kinds,  iii,  ch.  76,  a.  7. 
In  B(wne  cases  to  proper^,  derHiet,  at  sea,  6,  7,  10.  To  eatrays  tic. 
sometimes  claimed,  19.  Limitedly,  in  gold  and  silrer  ninea,  SI. 
To  wreck,  31.  Wreck  made  on  the  sea  vesMd  in  him,  aod  re- 
mained his,  though  cast  on  shore,  31,  23, 

KNOWINGLY  to  do  anjr  act,  how  to  be  atieged  and  prorcd. 
See  Sdau. 


LABOUR ;  if  A  do  labour  for  B,  with  a  view  to  a  Iq;aey,  not'be- 
queathed,  he  cannot  sue  for  wages,  i,  ch.  1,  a.  17.  3.  Where  one 
must  perform  his  labour  first,  to  entitle  faim  to  pay  for  it.  See  C«i>- 
dition,  end  SeamenU  fVagtt. 

LACHES.  See  JVegRgence,  iii,  ch.  73.  Negligence  or  laches 
in  obligees,  r,  ch.  144,  a.  ]3.  12.  Not  using  doe  ditigence,  i,  ch. 
20,  a.  19.4;  a.  20.  13;  i,  ch.  30,  a.  10;  a.  10;  v.ch.  165,  a. 3. 

Lands,  how  rights  to  them  first  accrued  by  occupancy  be 
See  Oaupaney.  Or  by  contract ;  see  Contract,  i,  ch.  1.  By  &»• 
ffliture  ;  see  Forfeiture,  t,  cb.  136 ;  and  by  escheat ;  we  ibat 
head. 

IV,  ch.  106,  a.  2.  MassacbosetU  Colony,  Prafince,  and  StaM 
'  Btatulee  to  convey  lands,  1  to  6  ;  a.  3.  1  to  31 ;  a.  4.  1  to  4;  %.  6. 
1  to  32.    Msterial  parts,  and  some  coosOuctions  of  them. 

IV,  ch.  109.  JUodes  of  conveying  lands  in  several  waya.  Sea 
Conveyance. 

IV,  ch.  125,  a.  1.  7.  Lands  what,  and  what  included  in  lands  be., 
ii,  cb.  C9,  a.  1 ;  Iii,  cb.  75,  a.  14.  Lands  made  liable  to  pay  debts; 
cases  and  sintutes,  ir,  ch,  lOB,  a.  3.  7  to  14.  How  taken  on  a 
fieri  facial,  vn,  ch.  323,  a.  8.  24. 

Indian  titles  to  lands,  iv,  ch.  108,  a.  3.  16  to  I9. 

Interests  in  lands  can  be  conveyed  bat  by  writing  signed,  or  de- 
viae.  See  i,  cb.  1 1,  and  i,  eh.  33*  u  to  fVaiub ;  and  ir,  eh.  137, 
Devita. 
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Krectiona  on  Irik),  it  includfls  all  bnildings  or  il,  ii,  eb.  69,  a.  1 ; 
but  see  Fixture*  inc.,  iii,  ch.  76,  ■■  8.  If  A  builds  a  house  od  B*b 
laod,  it  is  bis,  iii,  ch.  76,  a.  1.    See  Auxuion. 

II,  cb.  69,  a-  I.  A  use  executed  on  the  statute  of  uses,  draws  to 
it  the  land  ilsetf,  or  legal  estate ;  not  so  a  use  executed,  a  mere 
trust,  3. 

II,  ch.  69,  a.  1.  General  principles.  C^ut  at  tolum  g*t  ut 
tujve  ad  ealum ;  complete  ownership  involves  tbe  legal  estate  and 
use,  2.  Uses  not  executed  by  the  statute  are  yet  mere  trusts,  cog- 
nizable only  ic  equity,  3.  A  mere  trust  caonot  support  ao  actioa 
€Hi  the  case,  3. 

II.  cli.  69,  B.  2.  Torts  as  to  lands ;  case  lies  or  not ;  how  for 
•topping  lights,  1,2,  Msxim  of  law,  tic  utere  tuo  vt  non  ladai 
altera,  3.  Case  does  not  lie  sgainst  me  for  making  a  reasonable 
use  of  my  land,  4 ;  though  another  thereby  la  damaged,  4.  Nor 
for  one's  using  a  larger  portion  of  a  stream,  if  he  do  not  divert  it, 
6.  May  divert  it  by  small  sluices  to  irrigate  his  land,  Weston  tt. 
Alden,  6.  How  officers  may  dig  up  individuals'  lands,  erect  forts 
on  them,  pull  down  their  houses,  raise  and  pave  streets,  6tc.,  and 
not  he  suable ;  cases,  7,  8.  Real  question,  do  they,  or  their  ser- 
vants keep  within  their  legal  authoriiy,  id.  A  sells  land  to  B,  and 
O  knows  this,  and  then  buys  it  of  A,  case  lies  against  C  for  B,  for 
the  deceit,  9.  My  right  remains  in  lands,  ihnuE;h  a  way  it  laid  over 
them,  and  I  miy  recover  them  in  ejectment,  10.  To  nail  trees  to 
A*5  wall  is  but  an  easement,  to  be  specially  pleaded,  1 1 .  Case  lies 
against  one  bound  to,  and  neglects  to  repair  a  hank  Sic.,  12.  A  ia 
Uahle  if  he  dig  his  land  so  near  mine,  that  it  caves  in.  13.  If  A 
dig  a  [Ht  in  his  land,  and  B'a  horse  falls  into  it,  no  action  lies,  14. 
If  the  deft.,  by  neglect  to  repair  his  privy  vail,  lets  fihh  run  into 
the  ph's.  cellar,  Cdse  lies,  1 5.  But  otherwise,  if  the  pit,  by  digging, 
bring  the  annoyance  on  himself,  16.  One  may  expressly  or  im- 
pliedly create  an  incumbrance  on  hia  land,  17.  Each  owner  has  t 
right  lo  dig  and  build  to  the  line,  and  must,  by  law,  put  his  fence 
OD  it,  IB.     Neither  can  cause  the  other's  land  to  cave  in,  18. 

II,  ch.  69,  a.  3.  1.  Issues  of  lands.  By  common  law  in  England 
a  stranger's  cattle  tevnnt  and  eouchant  on  laud,  extended  by  an  out- 
lawry, may  be  taken  by  a  levari  faeitu  ;  not  so  as  to  cattle  legally 
on  the  land,  2.  Requsites  to  make  another's  cattle  so  liable,  3. 
Case  does  not  apply  lo  this  state,  3.  Material  parts  of  Massachu- 
setts act  of  outlawry  of  October  3,  1783,  as  to  issues  of  land,  4. 
A  builds  a  dam,  part  oo  his  and  part  on  B's  land,  B  may  pull 
down  the  part  on  his  land  ;  ao  of  a  wall,  as  the  building  is  a  tort  to 
him,  6. 

II,  ch.  69,  a.  4.  De  domo  reparanda  tic.  If  A  owns  the  cham- 
bers and  roof,  and  is  to  repair  it,  and  B  owns  the  lower  rooms  and 
cellar,  he  is  not  liable  in  assumpsit  to  contribute,  I.  Each  had  re- 
paired his  part,  1.    I  may  have  tbe  writ  i^  domo  deparanda  t* 
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compel  mf  neighbour  to  repair  his  liouse  to  preseire  mine,  3 ;  pei^ 
haps,  case,  3.  A  son  erected  t  house  on  his  fsdier's  l&md,  by  bis 
permissioD^  expecting  he  would  devise  it  to  him  ;  held,  the  father 
did  not  ove  dte  son  for  it,  Welle  v.  Banister  b  trustee,  9.  Ilie 
son  may  have  a  right  to  remove,  paying  nomiaal  diOMges ;  sad  it 
may  possibly  be  his  personal  property. 

IV,  ch.  104,  a.  2.  What  imeresi  may  be  conveyed.  Bee  Cove- 
nant. 

n,  ch.  69,  a.  4.  10.  Thurston  v.  Hancock  b  a1. ; — case  for  uiw 
dermining  the  pit's,  house,  built  on  his  onn  land,  by  di§;ging  forty  or 
fifty  feet  deep,  and  caving  in  his  land  ;  no  damages  but  for  the  cav- 
ing iu  the  mere  earth,  10 ;  oiuere. 

I,  ch.  11,  a.  13.  If  A  sell  Innd  to  B,  his  pan^  promise  to  pay  for 
i!  is  good,  I.  And  see  Jigretm'nt.  A  warrants  lands  to  B,  he 
releases  to  A,  for  which  C  receives  the  money  ;  C's  implied  promise 
to  par  it  to  B  is  good,  2  ;  v,  ch.  I'S,  a.  3.  4. 

IV,  ch.  128,  a.  3.  The  word,  land,  itself,  does  not,  ia  a  vill,  give 
s  fee,  3,  7,  &c. 

HI,  ch-  71.  Lands  flowed.  See  MIU,  Flowed  Lands,  be. 
VI,ch.  178, a.  14.  (Ejectments;  see Ejectmenta.)  Art.  15.  Land 
tetions,  most  proper  term,  1,  Deft's.  plea  ought  fully  to  answMT 
the  pit's,  declarauon,  3.  Cases  ;  what  the  material  points  in  it  Sec. 
S<  Personal  actions  all  equal ;  three  grades  in  real  actions :  one 
declares  on  his  own  seizin :  3d,  On  the  seizin  of  some  ancestor; 
Sd,  In  a  writ  of  mere  right ;  in  this  last  no  disseisin  is  laid,  4.  Id 
every  such  land  action  the  pit.  must  lay  some  seizin,  5,  Technical 
words  in  declarations  in  cases  of  intrusion  after  the  death  of  tenants 
'  in  dower,  6  txc.  Same  after  the  death  of  the  tenant  by  the  curtesy, 
19,  14.  Same  after  the  death  of  tenant  by  for  life,  IS,  16.  Same 
ftftn  an  estate  tail,  17.  Writ  of  entry,  the  only  possessory  action 
Id  recover  the  freelioid  till  the  assize,  14. 

VI,  ch.  178,  a.  16.  These  modes  of  deHaring  after  the  deaths 
«r  these  four  descriptions  of  tenants,  stated  the  true  points  to  which 
the  deft,  was  to  answer,  1.  In  all  these  cases  the  pit.  affirmed, 
1st,  The  premises  demanded  were  his  right  and  inheritance  e  2d, 
The  deft,  or  one  he  held  undt^r,  had  intruded,  or  illegally  entered, 
3l.  The  real  points  in  most  land  actions,  and  reasons,  2.  One 
•eltled  principle  in  special  pleas,  2. 

VI,  ch.  178,  a.  17.  Matters  of  justification  must  be  pleaded  ;— 
these  but  few  in  land  actions  ;  reasons,  1.  Some  special  justifica- 
tions, 3,  3.  On  an  inquest  of  office ;  a  former  judgment  specially 
pleaded,  4  ;  in  bar,  in  l<Amedon,  4.  So  a  former  judgment  on  an 
award  in  such  inquest,  5.  So  special  plea  bar  in,  Ivers  v.  Hooper, 
b  fiu.  Special  plea,  a  deed  given  &ic.,  6.  So  a  release  specially 
pleaded,  7.  JVon  detitavit,  a  special  pica,  8.  Special  pleas  to 
ttvn  die  pk'i,  action,  as  on  an  absolute  title  into  a  mortgage,  8,  9. 
VI,  «b.  1 78,  a.  1 8.  Cti(  in  vita ;  dvm  non  compot  menlit ;  dum 
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fuii  infi-a  atat^m,  1.  Material  parts  of  the  declsniions  hereia,  S, 
3,  4.  So  t»  entrg  tur  dwetzin,  6,  Other  BDCient  technical  fonnsj 
6.  Plea,  not  of  souad  mind,  sad  aoBwer ;  and  cases,  7.  Re-> 
marks,  8. 

Vl.ch.  178*  a.  19. 1.  An  advancement  specially  pleaded  id  btrtoa 
writ  (■(  entry  ;  replication  and  rejoinder,  and  demurrer,  &c. ;  poiiU4 
and  arguments  in  the  case  ;  ind  cases  cited,  and  principles  stated^ 

VI,  ch.  178,  a.  20.  Pleadings  in  inquests,  or  informations  of  uf 
tnision,  I.  Suits  to  catise  the  State  to  be  reseized  iic~,  1.  Material 
parts  of  Massachiistts  acts,  June  18,  1791,  3,  3 ;  of  June,  1796, 4. 
When  such  inquest  is  necessary  or  not,  &,  6, 7.  If  the  king's  tenant 
die  without  heirs,  the  king  is  immediately  in  possession,  where  it  is 
vacant,  8.  But  he  must  sue  an  inquest  of  office,  if  one  be  adversely 
to  possession,  8.  Ways  the  kin^  is  entitled,  9.  In  an  alien's  case 
the  king  is  not  in  possession  till  office  found,  10.  And  lili  then  aa 
alien  surviving  joint  tenant  holds,  10.  Pleadings;  inquest  of  office 
for  condition  broken,  II.  General  issue,  also  special  pleadings,  11. 
State  ought  not  lo  be  reseised,  because  ftic.  as  to  oart  condition  per- 
formed, and  demurrer.  II.  Also  as  lo  part  condition  performed  ia 
another  manner  and  issue,  11. 

VI,  ch.  178,  a.  31.  Title  and  seisin  how  pleaded.  In  this  cer- 
uin  technical  expressions^ must  he  regarded,  rule  1  to  8.  The  mUe 
how  joined  in  a  writ  of  right ;  and  verdict,  9.  Lies  in  four  cases 
named,  10.  How  in,  the  pit.  must  state  bis  title,  11.  Must  ba 
against  a  freeholder,  at  least,  II.  Poseession  enough  aninst  ■ 
wrongdoer,  12.  Must  state  how  nieces  and  coheirs,  13.  nrit  of 
fiirmedon,  its  nature,  where  it  lies,  against  whom,  general  Issue,  13. 
(See  Formedon  )  One  claiming  in  t«l  must  always  derive  bis  fee 
tail  out  of  the  fee  simple  by  devise,  or  act  of  parties,  never  by 
operation  of  law ;  many  cases,  and  the  principles  of  them,  14. 
Fonaedon  tn  deaeender  in  substance.  In  this  declaration  the  essen- 
tial grounds  of  formedon  are  suted,  15.  In  form,  entry  stir  diueigm 
in  the  per,  15.  Reasons,  1&.  One  plea  was,  be  did  not  disseise^ 
15.  Another,  a  former  judgment  in  formedon  in  the  descender,  IS  j 
and  how ;  demurrer  for  causes,  15.     See  Forwter  Judgtunt. 

Re-dUtHzin,  writ  of,  and  pott  diMteizm  ;  cannot  be  ia  use  here, 
the  reasons,  vi,  ch.  178,  a.  21,  16,  17,  18,  19,  30. 

VI,  ch.  178,  a.  33.  Pleas  of  former  judgments  in  bar,  1  to  19. 
See  Form»r  Jadgnentt  Ik, 

VI,  cb.  178,  a.  33.  Several  other  cases  of  pleas  in  bar  in  real, 
or  land  actions.  As  to  deforcement,  1,  3.  See  Deforument.  A 
common  recovery  is  a  record,  and  must  be  pleaded,  and  aa  execut- 
ed,  3.  Formedon,  in  formedon  in  daeeader.,  bow  the  pi.  must  siata 
bis  demand  and  title  in  descender,  4.  How  in  remainder  or  re- 
verter; cases,  5  to  8.  General  issue,  and  several  pleas  in  formedon, 
8.  Deft.,  in,  under  the  pit's,  lessor,  cannot  defend,  9.  De&  in 
possession  entitled  to  a  lease,  may  defend,  10.     An  entry  necossarjr 
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to  in  action,  must  fa«  Rverred  and  proved,  II.  Whit  in  ejeetment 
the  deft,  must  cbnfess,  13.  Lessee  cannot  defend  alone  against  his 
own  landlord,  13.  A  tnortjEsges  an  estate  to  B,  A  cannot  set  up  a 
third  person's  title  against  B's  action,  to  recover  it,  14.  A  having 
contracted  to  buy  lands,  makes  improvements,  he  has  no  defence, 
15.  A  legal  licle  prevails  against  an  equitable  oon,  16.  If  a  de- 
fence on  an  nuisianding  title,  it  must  be  a  present  onC)  17.  Where 
one  may  shew  he  applied  by  mistake  to  purchase,  18.  Jndgment 
by  AetaiiU,  primA  facie  evidence  of  a  regular  bar,  19.  Where  one's 
possession  is  not  adverse,  20.  No  descent  cast,  or  act  of  limita- 
tion affects  him  in  remainder  or  revener,  while  the  life  kc-  estate 
coritinites.  21  When  an  alien  may  remove  a  cause  from  a  Stale  to  a 
Federal  conrt,  21.  If  deft,  enter  under  the  pit.  be  cannot  set  up 
title  of  another,  22.  Defence  under  a  sheriff^s  sale,  33.  Ejecl- 
tnent  against  five  defts.,  all  defended  jointly;  ph.  must  pro?e  t 
joint  possession  of  all,  24.  One  claiming  to  recover  on  possession, 
must  prove  it  clearly,  25.  Pit's,  lessor  not  a  witness  for  bim  ;  his 
arts,  how  against  bim,  2<7.  Pit.  rf  sts  on  a  descent  Stc.  must  prove 
tortious  entry,  27.  If  the  pti.  rely  on  a  void  judgment,  he  canoot 
rerovpr,  28.  How  deft's.  defence  fails,  29.  Rules  as  to  vacant 
lands  in  England  do  not  apply  to  our  wild  lands,  30.  Person  made 
lessor  must  have  some  subsisting  title,  3l.  Where  the  sheriff** 
deed  is  evidence,  32.  Why  but  few  speeial  pleas  to  be  found  is 
our  law  books  in  land  actions,  33,  34.  One  is  not  ousted  till  ad> 
versely  put  or  kept  out,  35.  Then  only  so  act  of  limitaiion  begina 
to  run,  35. 

VI,  ch.  178,  a.  24.  Special  pleas  in  bar  be,,  giving  colours  in 
land  actions.  See  Colour.  Plea,  sole  tenancy  in  abatemeM,  and 
over  in  bdr,  he  did  not  disseize.  1.  So  plea  never  entered,  1. 
Aon  ditieizivit  is  the  general  issue  in  a  writ  of  entry,  2.  In  all 
actions  in  which  a  disseizin  is  charged,  2.  When  for  one  done  lo 
the  pit.  himsdf,  is  in  de  quibut,  2.  This  writ  applied  to  several 
cases,  2.  The  material  parts  of  our  declarations  in  land  actions,  S. 
The  deftV  plea,  giving  colour ;  replication,  giving  colour,  3.  En- 
try pleaded  in  bar,  4.  Sale  by  executors  under  a  will  giving  colour, 
5.  So  a  feoffinent  giving  colour,  6.  Pleas  to  rebutter,  6.  Plea 
re-entry  on  the  pit.,  7.  As  to  writs  of  intrusion,  8,  9,  10.  Rule 
as  to  colour,  11.  Remarks,  12.  Two  special  reasons  for  this 
giving  colour  considered.  13.  Why  the  deft,  should  be  cautious  io 
giving  colour,  13.  General  issue  generally  preferable  to  speeial 
pleadings  in  land  actions,  except  as  to  releases  and  former  judg- 
ments, 14. 

VI,  ch.  178,  a.  25,  Statute  of  limitatioos  in  real  actions,  I  to  18. 
See  Lmitationi, 

VI,  ch.  186.  n,  5.    Several  amendments  in  land  actions,  I  to  14. 

VI,  ch.  )78,  a,  33.  Several  points  further  in  land  actions.  See 
Pltmtingt,  vi,  ch.  17B,  a.  33.  1  (o  IS,  See  vii,  cb.  228,  WriU  of 
Right  fyc,  examined. 
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LAND  OR  SOIL,  of  an  enemy,  bow  produce  adheres  to  it, 
Tii,  ch.  324,  a.  9.  H. 

LANDING  PLACES,  fences  or  buildings  ifaereop ;  nusances, 
if  public,  iii,  cb.  74,  a.  £.  3.  Of  goods,  what  is,  ii,  ch.  40,  a. 
38.  18. 

LANDLORD  AND  TENANT.  See  Ejectment  and  Land 
Actions,  vi  ch.  178.  See  Leates,  ir,  ch.  110;  and  iv,  cb.  133; 
T,  rh.  161  ;  as  to. leases,  t,  ch.  172,  a.  3.  16. 

LAND,  or  direct  tax  of  the  Uuited  States  ;  if,  in  collecting  it,  an 
officer  be  negligent,  or  misbehave,  esse  is  the  proper  action,  and 
never  auumptit,  M'Mellan  v.  EastmsD,  iii,  eh.  75,  a.  2.  15. 

LAPSED  LEGACY,  ii,  ch.  43,  t.  3;  and  iv,  ch.  125,  a-  7. 
II.    See  Legacy  and  Devite. 

LARCENY  AND  ROBBERY,  vii,  ch.  214,  a.  1.  Geaeral 
prioriples.  What  is  larceny  or  ibed ;  is  feloniously  to  take  and 
carry  away  goods,  1.  Simple  or  compound,  1.  Things  necej^sary 
to  constiiute  it  in  its  several  kinds,  1.  No  delivery  by  the  owner 
to  the  offender  on  trust,  is  the  ground  of  larceny.  3.  Bui  he 
puts  an  end  to  it  by  separating  and  taking  away  a  part  &u. 
2.  But  a  butler  having  merely  the  care  of  plate  fiic.,  baa  no  such 
trust,  no  special  property,  2.  The  thing  Uken  must  be  of  value; 
eases,  3.  Must  be  the  properly  of  some  one,  3.  Choia  in  action 
at  commoD  law  not  the  subjects  of  larceny,  3.  The  property  must 
be  personal,  and  another's ;  cases,  4.  But  special  property  and 
possession  is  sufficient,  4.  Carrying  away  also,  is  essential;  enough 
if  barely  moved  ;  cases,  5,  6,  7,  8.  A  felonious  intent  is  essential ; 
cases,  and  grounds  of  them,  &. 

VII,  ch.  214,  a.  2.  Acts  of  Congress  as  to  larceny ; — mBlerial 
parts  of  them  ;  of  April  30,  1789  ;  of  March  30,  1602 ;  of  April 
S3,  1800,  1  to  6. 

VII,  cb.  314,  a.  3.  Massachusetts  statutes  as  to  larceny ; — ma- 
terial parts  of  them ;  of  March  16,  1805 ;  of  March  10,  1797, 
1  to  17. 

Vtl,  ch.  214,  a.  4.  American  adjudged  cases.  Judgment  ar-  ' 
rested  because  the  value  of  Spanish  milled  dollars  was  not  laid  ; 
amended  by  consent,  1.  What  is  a  sufficient  desr.ripiictn  of  a  bank 
note,  2  Wife  not  guilty  of  a  larceny  jointly  with  her  husband,  3. 
Moving  a  plank  &c.  not  a  breaking,  3.  Other  points,  3.  One 
punished  in  Massachusetts  for  here  receiving  goods  stolen  in  New 
Hampshire,  4.  What  two  odbnces  in  receiving  stolen  goods,  5. 
If  one  be  indicted  as  accessary,  must  be  stated  the  thief  is  con- 
ncted,  6.  If  one,  to  whom  a  wagoji  load  of  goods,  of  several  par- 
cels, is  delivered  to  be  transported,  fraudulently  take  away  one  of 
them,  this  taking  is  felony,  7.  Material  parts  nf  an  indictment  for 
robbery,  8.  Person  stolen  from,  a  witness.  9.  Offender  stood 
mute,  jury  impannelled  &c.,  found  his  standing  mute  fraudulent  be. 
10.     Not  larceny  to  take  away  a  letter  of  do  value  &«.,  1  !•     Rob- 
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ber7,  jury  could  not  agree,  one  withdrawn,  13.  One  indicted  for 
larceoy,  allowed  to  apjiear  by  attorney,  by  coaaeai,  13. 

VU,  cb.  214,  s.  5.  Several  Eogliab  cases  as  to  what  is  larceny 
or  not  at  commoa  law,  1.  I^arceoy  is  ascertained  mostly  by  the 
rules  of  the  cooimon  law,  1 .  Goods  bought  by  B,  and  earnest  paid, 
though  Dot  delivered,  are  bis,  and  is  larceny  to  take  them  away  &c. 
3.  Larceny  to  remove  a  parcet  of  goods  from  one  end  of  the 
wagon  to  the  other,  with  intent  to  steal,  3.  Not  to  set  a  balu  &c. 
up  on  its  end,  3.  Servant's  poaeeasioa  that  of  the  master,  4.  Not 
as  to  monies  he  receives  of  another  fc>r  bis  master,  4.  Larceny, 
one  takes  away  my  plate  I  allow  him  to  eat  on,  5.  So  it  is  if  one 
DUend  my  sht^.  ana  take  away  some  ef  my  goods,  6.  Where  a 
pretence  of  finding,  is  no  excuse,  7.  No  larceny  to  take  gOi>ds  by 
mistake,  or  honestly  asserting  a  right  to  them,  7.  Not  larceny  for 
one  animo  iic.  to.  receive  goods  from  the  thief  by  his  delivery,  S. 
Must  be  aaimo  furandi  in  all  cases,  9.  What  evidence  of^  or  not, 
9.     When  may  this  animo  furandi  be  presumed.  lU. 

VII,  ci).  314,  a.  6.  Special  property  ts  sufficient,  in  him  tion 
whom  uken,  I.  The  carrier  has  it,  and  is  larceny  to  take  goods 
from  him,  1.  If  stolen  from  the  bailee,  the  indirtcneat  may  be  fv 
stealing  the  goods  of  the  bailor  or  bailee,  3.     Other  cases,  3  to  8. 

VII,  ch.  214,  a.  7.  Robbery,  what  is  or  not  ;'^nialflrial  parts  of 
Massachusetts  acts,  of  March  9,  1785 ;  of  Massachusetts  law  of 
1761,  3.  Robbery  is  compound  larceny,  4.  Defined,  4.  Put- 
ting in  fear  distinguishes  it  bom  other  larcenies,  4.  What  is  this 
fear,  4. 

VTI,  ch.  314,  a.  8.  What  is  a  felonious  uking  from  the  peraon} 
a  taking  there  must  be,  in  law  or  fact,  1  to  5. 

VII,  ch.  314,  a.  9.  Who  are  robbers ;  all  aiding,  or  in  company 
to  rob,  are  principals ;  though  ona  rob  out  of  the  sight  of  the 
rest  1,  3. 

VII,  ch.  314,  a.  10.  Indictment  and  evidence ; — material  parts  of 
ad  indictment  for  robbery,  1.  The  nature  of  the  evidence,  I. 
Robbery  can  be  indicted  only  in  the  county  where  it  is  committed, 
3.  Larceny  in  any  one  into  which  the  thief  carries  the  goods,  2. 
As  to  the  degree  of  force,  3. 

V,  ch.  13$.     Forfeitures  for  larceny  be.     See  Forfeitw^'. 

VI,  cb.  186,  a.  5.  larceny  and  robbery  on  the  high  seas.  Se* 
Piracy.  Cases  as  to  technical  expressions,  a.  11.  1  to  12  ;  a.  13. 
1  to  6,  as  with  intent  to  steal,  putting  in  fear,  force  end  violence, 
goods  of  another,  &(c..  be. 

LAST  CONFESSION,.vii,ch.  227,  s.  13,  72. 

LAST  CONTINUANCE.'  See  Since'Loit  Coniinuanct. 

LATENI"-  Ambiguity  arising  dehort.  See  AnAiguit}/,  iv,  cb. 
127,  a.  14.  34  ;  iii,  ch.  93.  parol  evidence. 

LATTER  WILL,  or  laner  statute  prevails,  if  two  wi  a  subject. 
Cannot  stand  together,  vi,  ch.  196,  a.  1.  17. 
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LAW,  civil ;  bow  defioed  md  bow  composed,  ti,  ch.  187,  a.  1. 
S  ad  6  ;  a.  18.  40. 

—  '■  Canon  law ;  bow  defined  and  bow  composed,  «i,  ch.  187, 
a.  1.  7, 

Common,  defined,  Tt,  cb.  186,  a.  5 ;  r],  cfa.  187,  a.  18.  40. 

S3.  Genera)  nilei  of  the  commoo  law  as  to  the  powers  and  dutiei 
d*  couna,  VI,  cb.  187,  a.  17.  1  to  18.  Art.  18,  maxima  id  law,  1 
to  13. 

ill,  cb.  101,  a.  5.  18.  Difierence  between  covenant  in  taa  and 
mfaet. 

lO,  ch.  101  ;  iv,  cfa.  131.  What  is  !sw  as  to  records  and  con- 
traetB  in  th«  cooatniction  thereof.  Questioas  of  law  judges  answer, 
vi,  cb.  182,  a.  5.  4. 

I,  cb.  34,  a  3.  A  bill  drawn  in  France  payable  in  England,  is 
governed'by  the  laws  of  England. 

IV,  cb.  114,  a.  37.     Where  law  and  equity  agree  or  not. 

Merchant;  what  and  how  proved,  iii,  ch.  80,  a.  1.  8  and 

33,  3&. 

Of  Nations,  vi,  cfa.  187,  a.  18.  48,  48,  SO;  and  vi,  ch.  197, 

a.  4.  1  to  5. 

Of  Reason ;  written  in  the  heart  &c.  v,  cb.  148,  a.  7. 3.' 

Of  Nature,  iv,  ch.  108,  a.  3;  vi,  cb.  197,  a.  3.    Seven] 

anthorities,  principles,  file,  vi,  ch.  167,  a.  18.  43.  44,  8ic. 

Suit.     No  men  can  sell  one.     See  Champerty  anA  Afffui- 

totance,  n,  cb.  303. 

,  Conditions  &«.  against,  ir,  ch.  Ill,  a.  3. 

LEAKY  SHIP.  See  Inmrance,  and  Stavwthy,  ti,  cb.  40, 
«.S2. 

LEAP  TEAR.  See  Caltnimri  Day  and  Date,  i,  ch.  37. 
LEASE,  iv,  ch.  1 10,  a,  3.  If  for  more  than  seven  years,  must 
be  recorded  ;  and  if  other  than  at  will  must  he  tn  writing,  1.  By 
deed  if  above  seven  years,  1.  Oihpr  general  principles,  and  Mas- 
sachusetts act,  March  10,  1784  ;  have  not  the  English  restriction  as 
to  three  lives  or  twenty-one  yenrs  ;  nor  many  English  principles  as 
to  leases;  may  commence  infuturo,  1,2.  Tlie  operative  words, 
3.  When  the  lessee  must  put  an  end  lo  his  lense,  Q.  Material 
parts  of  32  H.  VII.  c.  34,  as  to  assigning  leasra  and  reversions, 
adopted  here,  4.  By  it  all  the  rights  of  action,  entry,  &u:.  of  the 
lessor  or  bis  heirs  may  be  assigned,  5.  So  all  the  rights  K^c.  of  the 
lessee  may  be  assigned  &ig.  5.  How,  and  of  whttt  duration  leases 
may  be  made ;  lease  tn  one  generally,  is  for  his  life,  except  the 
lessor  be  tenant  in  tail,  6  ;  then  for  his  life,  6.  During  widoivhood 
is  for  lift*,  6.  A  lease  for  as  many  years  as  J.  S.  shall  name,  is  a 
good  lease  for  years,  7.  Every  lease  that  expires  at  a  certain  pe* 
riod,  is  a  lease  for  years,  7.  Estate  at  will,  where  lands  are  leased 
from  A  to  B,  to  bold  at  the  will  of  lessor  or  lessee,  and  be  gets 
possession,  6.    A  father,  hi  natural  guardian,  has  no  power  to  lease 


.y  Google 


S3S  INDEX 

bis  tnhior  son's  estate,  7.  A  mongagefl  land  to  B,  to  secure  a  debt 
to  be  paid  in  five  years,  and  at  tiie  same  time  leases  to  B  for  Gre 
years,  be  to  pay  rent;  this  is  not  merged,  but  must  be  paid,  8. 
A  coTPnant  tbe  lessee  hold  and  occupy  during  the  term,  is  a  gene- 
ral coreuant  of  quiet  enjoyment,  9.  Location  of  a  town-way  orer 
tbe  land  Is  no  breach  or  covenaat,  as  the  lessee  has  a  reni^y  kt 
damages,  9.  A  lease  and  oot  a  covenant,  10.  Aasi^ment  of,  in 
writing,  valid,  II.  Lease  of  land  on  shares  for  a  »ngle  crop  does 
lease  tbe  land  itself,  12.  Effect  of  destroying  a  lease  and  taking  a 
new  one,  13.  Lease  for  life  ;  covenant  not  to  sell  &e. ;  what  is 
waste  in  trees,  14  ;  any  thing  is  that  materially  injures  the  inberi- 
tance,  14.  No  interest  on  damages  till  legally  liquidated,  15.  Who 
a  leoant  at  will,  and  right  to  notice,  16.  Lease  under  seal ;  lessee 
puts  an  end  to  it  by  giving  up  the  liey  &c.  17 ;  other  poims,  17, 
What  is  a  lease  for  more  than  three  years  or  not,  1 8.  How  leases 
at  will  have  been  variously  construed,  19  ;  )ioints  decided,  19. 
What  is  a  present  lease  or  not ;  cases,  30.  Leases  for  one  or  more 
years,  how  construed,  21.  Proviso  in  leases,  how  construed,  32. 
Remainderman  accepts  rent,  how  affected,  23.  Merely  cancelling 
a  lease  is  not  a  surrender  of  the  term  within  ihe  statute  of  frauds, 
24.  What  is  a  lease  for  two  years  or  at  will,  25.  When  it  includes 
or  excludes  the  day  of  the  date,  26.  When  lands  pass  or  not,  27. 
Tbe  land  the  place  to  demand  and  pay  rent  fiic.  38.  Lessee's  in- 
terest in  trees,  28.  Rent  on  a  void  or  voidable  one,  29.  Lease  of 
Baron  and  Feme,  SO,  32.  Leases  for  ten  and  twenty-one  years, 
good  for  twenty-one  years ;  lessor  takes  part  of  the  profits,  33. 
Evidence  as  to  leases,  iii,  ch.  81,  a-  8. 

IV,  eh.  133,  a.  1.  Estates  for  years,  at  will,  sufierance,  end 
ether  chattel  interests.     See  Chattelt.     General  principles,  1  to  6. 

IV,  ch.  13S,  a.  2.  Estates  at  suiference  and  at  will.  At  suffe- 
rance ;  several  case,  1  to  4.  At  will,  5  to  23,  Sea  Sufferance ; 
Will,  Eitates  at. 

IV,  cb.  133,  a.  3.  Stent  or  goods  and  chattels,  1  to  II.  See 
Chattels;  also  Goods. 

IV,  ch.  133,  a.  4.  Chattel  interest  by,  1  lo  15 ;  and  15,  notices 
to  quit.  Se^Chattelt-  Power  lo  make,  bow  consirued,  iv,  ch.  135, 
a.  6 ;  several  cases.     See  Power,  iv,  cb.  133,  a.  4.  3,  4,  8ic. 

Ill,  cb.  101.  a.  5.  11.  A  lease  for  not  more  than  seven  years 
Deed  not  be  recorded.  Doubtful  words  in,  bow  explained  by  acts 
of  the  parties;  Cook  v.  Boolb. 

I,  ch.  27,  a.  1  ;  a.  5,  G.  A  lease  from  the  date  and  henceforth, 
is  tbe  same;  but  one  dated  March  25,  to  hold  from  hence,  and  one 
to  hold  from  tbe  3dlh  of  March,  are  materially  different ;  but  when 
tbe  date  is  a  point  of  computation,  all  are  the  same.  When  a  lease 
ends,  ii,  ch.  56,  a.  4. 

V,  ch.  151,  a.  2.  Debt  for  rem  ;  leases  at  common  law.  I,  2. 
See  Rent.     Where  lessor  is  estopped.     See  Estoppel,  and  v,  ch. 
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160,  r.  16.  18,  21,  32.  Jusnficatioo,  hiy  lease,  v,  ch.  173,  «.  8.  1 
to  6.     Ill,  ch.  91,  a.  8,  cases. 

LEASE  AND  RELEASE,  iv,  ch.  110,  a.  4.  This  English 
mode  of  conveyance  adopted  here,  1.  Lease  and  entry  by  lessee 
enables  him  to  take  a  release  at  commoD  law,  1.  So  i  lease  or 
bai^ain  and  sale  f<H-  a  year  that  raises  a  use,  1.  Other  general 
priociples.  1,2.  So  a  lease  and  a  release  anwuDls  to  a  feoffaieat ; 
reasons,  2.  Lessor  must  be  in  possession  when  he  makes  ibe  lease, 
3.  (Confirmed  by  a  wife,  v,  ch.  139,  a.  8.  1,  3,  3,  4.)  K  a  lease, 
for  years  be  made  without  any  considerBiion  nf  money,  lessee  bos 
no  estate  till  entry,  4.  Before  entry  he  has  but  an  tntereste  termiai, 
and  no  possession,  4.  Nor  is  there  any  reversion,  4.  Lease  to  A 
for  life,  limited  to  C  in  tail,  he  may  dispose  of  the  whole,  5.  To 
make  a  release  good  the  releasor  must  hare  an  estate  in  him,  out  of 
which  the  releasee  may  derive  hts  estate,  6.  An  estate  in  possession^ 

6.  There  must  be  a  privity  of  estate  between  releasor  and  relea- 
see, 6.  Must  be  sufficient  words,  6.  No  privity  with  tenant  at  suf* 
ferance,  but  may  be  with  tenant  at  will,  6.  A,  tenant  for  life,  leases 
to  B  for  years,  and  A  and  he  in  reversion,  jointly  release  to  B,  this 
ia  good  to  enlarge  his  estate,  6.  A  release  in  form  often  operates  as 
a  deed  of  conveyance,  as  a  surrender,  or  grant,  as  the  case  may  bt, 

7.  Or  a  covenant  to  stand  seized,  8. 

Lease  and  release  construed  a  covenant  to  stand  seized,  iv,  cEi. 
114,  a.  10.  9,  10. 

V,  ch.  149,  a.  2.  Lease  for  nine  hundred  and  mnety-nioe  years 
is  a  chattel,  28. 

IV,  ch.  1 10,  a.  4.  9.  Leasehold,  how  conveyed  as  well  as  free- 
hold. No  extrinsic  evidence  to  explain  a  release,  10.  IV,  cb.  104, 
a.  3.  27. 

IV,  ch.  1 10,  a.  6.     Releases,  1  to  31 .     See  Releaiet. 

LEGACY,  ii,  ch.  43.  Lec^acies  in  England  recovered  in  chan- 
cery ;  here  in  an  action,  !■  Executor  having  assets,  his  promise  to 
pay  <Hie  is  valid,  1.  Land  may  be  a  legacy,  2.  No  pecuniary 
legacy  can  be  limited  af\er  a  dying  without  issue,  2.  What  a  vested 
one,  2.  Bequest  of  £10  tO'Ato  be  disposed  of  as  tbe  testator 
should  direct, — made  no  direction  ;  is  a  legacy  to  A,  3.  Ten  queft* 
lions  as  to  legacies  staled,  4.  When  is  a  legacy  vested ;  legacy  to 
a  grand  daughter  in  case  she  marry  with  consent,  vests  only  when 
she  marries,  5.  A  devises  land  to  trustees  to  educate  B  and  C, 
during  their  minority  ;  and  to  them  in  fee  when  of  age,  this  is  vest-  . 
ed,  i  ;  other  cases,  7  to  14.  Legacies  of  equal  amount,  15;  and 
cumulative,  15.     A  legacy  which  satisfies  a  debt,  16. 

II,  ch.  43,  a.  2.  The  time  a  legacy  may  be  sued  for.  One  to 
a  son  on  interest,  to  he  paid  at  twenty-four  years  of  age,  he  dies  a 
minor,  his  administrator  may  sue  immediately,  1 .  Not  if  no  interest 
or  only  maintenance,  1.  Executor  having  assets,  his  promise  to  pay 
the  legacy  binds  him  individually,  2.    If  do  time  of  payment  be 
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named  it  may  be  sued  for  after  one  year,  S.  Sooner  if  the  legatee's 
only  Bupporl,  3.  Civil  law  the  same,  4.  One  year  is  from  giving 
the  probate  bond,  5.  Legacies  (o  three  nieces  when  they  marry, 
one  dies,  others  cannot  receive  tier's  till  they  marry,  6.  One  to  A, 
to  be  paid  at  twenty  one,  and  if  he  die  before,  to  B ;  A  dies  a  mi- 
nor, B  has  it  presently,  as  legacy  over  is  a  new  gift,  7. 

II,  ch.  43,  a.  3.  Lapsed  li'gary.  £HIO  isgiveo  to  A  at  the  end 
of  ten  years  he  dies  within  that  lime,  is  lapsed,  1.  Massachusetts 
act,  February  6,  1784.  8,  9,  &c.  But  for  this  act  every  legacy  is 
lapsed  if  the  legatee  die  before  the  testator,  3.  Otherwise  if  a  de- 
vise over,  4.  If  a  contingent  legacy  be  left  to  A,  when  he  attains 
Iweniy-one,  or  if  he  attain  twenty-one,  or  at  twenty-one,  and  he 
dies  before,  it  is  lapsed,  5.  Otherwise  a  legacy  to  one,  lo  be  paid 
at  twenty-one,  5.  A  legacy  to  two,  one  dies  before  the  testator, 
survivor  receives  it  when  ibe  deceased  would  have  received  it,  8. 
One  to  A,  to  buy  mourning  for  himself  and  family,  he  dies  before 
the  testntor,  is  lapsed,  8.  £40  part  of  a  debt  bequeathed,  ealling 
it  in  is  no  ademption,  9. 

IL  cli.  43,  a.  4.  What  amonnt  is  recovered ;  Massachoseels 
act,  Febniary  26,  1784,  17.  Gives  an  action  at  common  law,  18. 
Provides  a  remedy  for  a  legacy  lost,  3.  Rule  of  proporlionlDg,  3. 
Interesi,  4.  See  Interest,  ii,  ch.  41.  Messachusetis  act,  March  4^ 
1784,  1.  Power  to  sell  by  license  real  estate  be.  5.  Bequest  in 
lieu  of  dower  does  not  contribute,  6.  Legacy  draws  itiierest  when 
due,  7.  When  a  bond  is  bequeathed,  8.  When  is' one  included  \a 
goods  or  not,  8.     See  Residuum. 

II,  ch.  43,  a.  5.  Legacies  with  a  clause  in  terrorem ;  is  one  if 
lo  A,'  on  condiiion  she  marry  wiih  B's  consent,  and  if  not  no  be- 
quest over,  I.  Seats,  if  a  bequest  over,  2.  Our  legacies  are  gov- 
erned by  the  common  law,  then  a  condition  precedent  must  be 
complied  with,  2,  3.  A  condition  in  restraint  of  marriage  as  to 
time,  place,  or  person,  is  good.  As  to  one  on  real  estate,  5,  A 
legacy  to  cease  with  widowhood  is  in  terrorem,  and  the  condition  is 
void,  6. 

If,  ch.  43.  a.  6.  Distinction  between  personal  property  itself,  and 
the  use  of  it.  A  personal  thing  is  given  to  A  for  life,  and  at  his 
death  he  is  to  leave  it  to  B ;  A  has  but  the  use  of  it,  1 .  Use  only 
-passes,  when  the  first  devisee  has  it  but  for  a  limited  time,  2,  3,  4. 
When  also  for  maintenance,  enough  of  it  may  he  sold  for  that  pur- 
pose, 5.  But  the  use  cannot  be  a^er  a  dying  without  issue,  6.  How 
plate  and  jewels  will  pass,  7. 

II.  ch.  43,  a.  7  How  far  a  specific  legacy  comribules  by  the 
law  to  pay  debts;  but  not  legacies,  if  the  estate  fall  shon,  1,  2. 
Law  leans  against  construing  legacies  specific,  2.  If  one  bequeath 
all  his  estate  specifiically,  and  then  a  pecuniary  legacy,  it  must  b« 
paid  out  of  that,  3.  But  when  paid  out  of  ihe  estate  at  larg",  4. 
If  a  horse,  term  of  years,  or  other  specific  legacy  be'  taken,  it  baS 
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contribation,  4.  A  specific  legacy  lo  ilie  wife  does  not  eonlribute 
when  tlie  estate  falls  sborl,  &.  Wlien  a  specific  legacy  vests  in  the 
legatee,  5.  One  specific  legacy  contributed  to  another,  6.  Real 
estate  specifically  devised,  not  liable  to  pay  legacies,  7  to  13. 
If  an  esecutor  unnecesssrily  detain  a  specific  legacy,  and  it  depre- 
ciates, lie  must  make  it  good,  9.     Kemarks. 

II,  ch.  43,  a.  8.  Legatees'  action,  remedy  and  executioD  depend 
on  statute  and  common  law,  1.  If  the  devisee  enter  on  land,  and 
continue  twenty  years  his  possession  undisturbed,  it  cannot  be  levied 
on  for  a  legacy,  Gallison,  administrator  v.  Lee,  3.  Not  in  the 
executor's  bands ;  six  objections  to  this  levy  examined,  4,  b,  6.' 
Interest  allowed  on  a  legacy  from  the  time  of  the  demand)  6.  Le- 
gatee suing  the  executor,  must  prove  he  has  assets,  7.  Where  a 
legacy  must  be  demanded,  ii,  ch.  43,  a.  9.  14;  a.  10.  3. 

II,  ch.  43,  a.  9.  Legacies  payable  od  condition,  I.  A  has  two 
daughters  and  heirs,  and  devises  lands  to  one,  she  paying  £10  to  the 
other,  this  is  a  condition,  and  for  non-payment,  the  latter  may  enter 
into  a  moiety  of  the  land,  J.  But  if  but  one  child  and  heir,  and 
bequest  to  him,  paying  £100  to  a  stranger,  this  is  a  limitation,  2. 
Legatee  may  sue  or  resort  to  such  condition  or  limitation,  by  the 
oaroe  of  legacy,  lands  may  be  devised,  3. 

II,  ch.  43.  a.  10.  What  may  exclude  a  child  Sw. ;  Massachusetts 
net,  February  6,  1764;  may  be  excluded  if  it  only  appears  the 
testator  did  not  farget  it,  1,  3.  A  contingent  legacy  cannot  be 
assigned,  3. 

U,  ch.  43,  a.  1 1.  Legacy  secured  1^  the  giver's  note. 

III,  ch.  93,  a.  3.  One  to  A,  proved  by  parol  evidence  meaot  for 
6,  interest  on,  ii,  ch.  41  ;  also  ii,  cb.  43,  a.  13;  a.  13;  a.  14,  cases. 

II,  ch.  43.  a.  12.  Legacies  cumulative  ;  same  legacy  given  twice, 
how  construed,  1.     When  lost  to  the  legatee,  2. 

II,  ch.  43,  a.  13.  When  a  legacy  satisfies  a  debt  the  testator  owes, 
1  to7. 

II,  ch.  43,  a.  14.  Ademption  of  legacies  ;  done  several  ways,  18. 
By  the  word,  legacy,  real  estate  may  be  devised,  iv,  ch.  128,  a. 
3.  11,  12. 

V,  cb.  147.  Debt  for  legacies.  Baron  and  feme  for  a  legacy 
against  executors ;  declarations  referred  to ;  depend  on  the  common 
law  and  our  statutes,  s.  3.  Nearly  the  same  principles  govern  all 
the  cases,  s.  4  ;  and  how.  No  interest  on  a  legacy  pay«ble  in  a 
certaia  event,  s.  5.  Except  for  maintenance  in  a  certain  case  ;  a 
direction  in  a  will  to  the  executor  to  support  an  aged  father  in 
sickness  and  health,  is  a  legacy  to  be  sued  for,  s.  6.  Legacy  on 
account  of  a  daughter's  marriage,  when  it  vests  or  not,  s.  8.  How 
legacies  may  be  paid,  s.  7. 

II,  cb.  43.  a.  II.  1,  2.  Dnoalio  causa  mortia ;  bequest  to  support . 
religiiH),  2,  3;  made  by  Mrs.  Norris.  In  Louisiana,  v,  cb.  147, 
3.  10  to  21. 
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LEGAL  OPERATION,  iii,  cb.  lOt,  a.  S.  19.  One  mar  plead 

according  lo  the  words  of  the  deed  or  legal  operation.  K.  B.  held 
fae  must  plead  according  to  the  legal  operation, 

IV,  ch.  123,  a.  3.  17.  Must  plead  coveaant  &c.  according  to 
the  legal  effect ;  and  a.  2.  6,  7. 

IV,  ch-  104,  a.  3.  Our  deed  delivered  on  the  land  may  be  coo- 
stnied  a  renfiineol,  28  ;  ir,  ch.  109,  a.  10   II. 

IV,  ch.  110,  a.  4.  A  release  construed  a  surrender  itc.  as 
above.  Art.  6,  so  a  confirmation  construed  a  surrender,  a  grant, 
tic.     Art.  9,  an  assignment  may  operate  as  a  gift,  grant,  sale,  &c> 

XV,  cb.  112,  a.  5.  If  A  mortgage  to  B,  and  C  pays  B  his  debt, 
aod  be  at  the  registry  discharges  the  moi-tgage,  its  legal  operatioa  is 
an  assignment  lo  C,  1 :  and  PopkinVcase,  3,  9. 

IV,  ch.  114,  a.  10.  A  lease  and  release  void  ss  such,  construed 
a  copenant  to  stand  seized,  9.  A  bargain  and  sale  to  a  son  after 
the  grantor's  death,  construed  a  covpnant  to  stand  seized ;  Wal- 
lis  V.  Wailis,  10.  Art.  16.  Legal  is  better  than  the  equitable 
tide. 

Ill,  cb.  99,  s.  4.  A  and  B,  executors  and  heirs  of  C,  release  lo 
the  tenenant  iu  possession,  tlie  testator's  right ;  but  they  bad  no 
power  to  do  tbis.  Held,  the  legal  operatioa  of  the  release  was  to 
convey  tbeir  parts  as  heirs. 

V,  ch.  144,  a.  10.  10.  A  engaged  to  enfeoff  B  of  land,  but 
leased  and  released  it  to  him,  good  ;  legal  efiect  &c. 

VI,  cb.  ISO,  a.  14.  Matters  pleaded  according  to  iheir  opera- 
tion  in  law,  1  to  7  ;  other  cases,  i.  ch.  30,  a.  31. 

TV,  ch.  ISO,  a.  2.  33.  Usually  best  to  plead  according  to  the 
legal  operation  rather  than  the  words  j  also  ii,  ch.  3:^,  a.  4.  3, 
3,4. 

LEGISLATION,  cannot  alter  a  contract,  iv,  ch.  123,  a.  2.  19. 

LEGISLATIVE  grant  lo  two  or  more,  tbey  are  tenants  in  coin- 
mon,  and  not  joint  tenants,  iii,  ch.  101,  a.  5.  36.  Contracts  an- 
nulled by,  iv,  ch.  122,  a-  2.  i1. 

LEGITIMATE  CHILDREN.  See  Parent  and  Child,  ii,  ch- 
51 ;  and  Battards,  ii,  ch.  60. 

LESION;  i,  ch.  1,  a.  7.  27. 

LESSEE  FOR  YEARS,  cannot  be  disseized,  is  only  possessed. 
See  Lease,  iv,  cb.  110;  vi,  ch.  185,  a  4. 

LETTERS,  when  the  court,  and  not  the  jury,  construes  them, 
iii,  ch.  93.  a.  2.  lO.  Letters  of  credit ;  see  Guarantee,  li,  cb.  60, 
3.  32,  23,  24,  fac. 

of  attorney.    See  Attorney,  A  letter  is  a  memorandum  &c., 

i,  ch.  11,8.4.  10. 

■■■■■—  of  business,  wliere  evidence  or  not,  iii,  cb.  97,  a.  3.  4. 
Owners  of  a  vessel  mpy  read  one  to  the  jury  (mm  their  master 
about  the  matter  in  dispute,  not  the  pit's,  own  letters  by  bim  in  his 
favour,  5. 
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LETTERS  of  a  decetsed  ageot  dmid,  recaT«d  u  eridenee  of 

«  demand  of  a  debt,  ii,  ch.  40,  a.  6.  16. 

,  License,  when  an  afaBolute  defeasance,  v,  ch.  167,  a.  7.  8. 

Pleaded,  iv,  cb.  120,  a.  4.  8.  Where  no  bar,  ii,  cb.  39,  a.  7.  13. 

of  marque.    See  Prixa.  Snturanett  Capture*,  RepruaU. 

~—  of  credit,  wbere  a  mere  license,  and  revocable,  t,  cb.  173, 
a.  6.  14.  See  Credit,  Letter  of,  i,  cb.  32,  a.  13.  20  ;  iii,  ch.  93, 
a.  3.  18;  i,  ch.  9,  a.  20.  17. 

Patent.  Scire  facial  to  repeal,  vi,  ch.  190,  a.  3.  See  Chart- 

ert  and  GratUi  Stc.  Delirery  not  necessary  8ic.,  ri,  ch.  186,  a.  2. 
30.    Patent  letter,  vii,  ch.  223,  a.  16. 

Tfareatening,  how  proceeded  whh,  and  punished,  vii,  ch. 

204,  a.  14. 

of  License,  how  pleaded,  it,  ch.  120,  a.  4.  8.    Was  in 

eommoQ  form,  iv,  cb.  123.  a.  3.  13. 

LEVANT  AND  COUCHANT,  ii,  ch.  65,  a.  4 ;  ii,  ch.  64,  a. 
3;.  ii,  ch.  69,  a.  3;  v.  ch.  151,  a.  1.  4;  vi,  ch.  134,  a.  5. 

LEVAHI  FACIAS,  runs  against  the  issues  of  lands ;  included 
in  our  common  form  of  execution.  See  Execution,  v,  ch.  136.  See 
Landt,  ii,  ch.  69,  a.  3. 

LEVITICAL  DEGREES.  See  Marriage  and  Divorce,  ii, 
cb.  46 

LEVY,  on  lands,  when  it  gives  seizin  or  not,  Boot  ».  Bumell,  v, 
cb.  136,  s.  17.  See  Execution,  iv,  cb.  134.  See  Executort  and 
Adminittratort ;  also  BoyUton  v.  Carver,  v,  ch.  149,  a.  2.  to  be 
recorded  in  three  months.  Whitman's  case. 

LEVYING  WAR,  ireasan  by  forfeiture  limited,  i,  ch.  3,  a.  2  ; 
vi,  ch.  190,  a.  5,  a.  6,  cases;  and  vii,  cb.  222,  cases  of  Vigol, 
Hilcbel,  Fries,  &ic.    See  Traaton. 

LEWDNESS,  secret,  is  not  within  our  statute  against  gross 
lewdness,  iii,  ch.  91,  a.  10.  6.   Catlia's  case,  vi,  ch.  198,  a.  9. 

LEX  MERCATORIA.    See  Law  Merekant. 

LEX  LOCI,  i,  cb.  1,  a.  3;  iv,  ch.  135,  a.  B.  15,  as  to  con- 
tracts; and  i,  ch.  1,  a.  7.  29,  ts  to  payments;  iii,  ch.  101,  a.  5. 
13;  as  to  limiutioDS.  v,  ch.  I'^l,  a.  13,  Parsall's  case  v,  ch.  151, 
a.  2 ;  ii,  ch.  53,  a.  3.  3.  By  it  title  to  lands  always  exists,  vii,  cb. 
233,  a.  1.  6.    See  iii,  ch.  101,  a.  5.  51 ;  vii,  ch.  223,  a.  10. 

LEX  TALIONIS.    See  RetaliatiaH. 

LIBEL  be.,  ii,  cb.  63,  a.  7.  How  a  libel  USert  frcnn  sUoder 
by  words  ;  what  libels  are  actionable  or  punishable,  1.  Is  a  mali- 
cious publication,  intent  to  defame,  2.  Oa  it  the  truth  is  not  in 
evidence,  if  indicted  but  to  negative  mahce,  2.  Slander  by,  may 
be  written  or  printed.  In  the  civil  action,  (he  very  essence  of  it 
is  falsehood  and  malice,  3.  Every  libel  tends  to  a  breach  of  the 
peace ;  is  indictable,  4.  True  or  false,  libel  or  not  is  a  question  of 
law,  4.  When  one  is  liable,  and  what  is  a  publication,  5,  6.  What 
is  a  libel;  several  cases,  7  to  15.  One  may  be  under  feigned 
name,  10 ;  or  ironically,  10 ;  or  what  makes  a  man  ridiculous,  11. 
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As  to  Ibe  dead,  IS.  Reflections  againsl  goTeronieDt  or  Christianity 
is  a  libel,  13,  14.  So  to  print  of  one  he  is  a  swindler,  16.  What 
is  not  a  libel ;— as  nothing  that  is  necessary  in  the  course  of  justice, 
16,  17.  Not  a  writing  against  mankind  in  general,  18.  Other 
cases,  19,  SO.  Libel  against  a  State  senator,  SI.  They,  the  jury, 
tried  the  intent ;  aod  the  pit's,  conduct  as  a  senator  and  as  a  judge ; 
fire  issues  on  one  plea,  must  be  proved  the  oath  was  a  judicial 
oaih,  2S.  No  special  damages  can  be  proved  where  noae  are 
laid,  S2.  Jury  decides  as  to  &cts,  the  judges  as  to  the  law,  and  if 
B  libel.  Sic,,  23.  Carlton's  case,  23.  Whole  newspaper  in  which 
a  libel  is  published,  is  in  evidence,  S3.  What  is  a  publicstioo,  23. 
Truth  is  not  in  evidence  on  an  indictment,  33.  To  call  one  a 
swindler  is  not  actionable,  S4.  Is  a  libel  to  write  aod  say  the  pit. 
put  in  two  votes  &[c.,  SS.  Action  on  a  libel,  deft,  may  prove  he 
wrote  in  answer  Sic.,  36. 

II,  ch.  63,  a.  8.  Pleadings  aod  evidence.  Not  guilty  is  the 
general  issue ;  but  the  truth  must  always  be  pleaded ;  the  main 
difficulty  is  in  forming  the  declaration,  1.  As  to  this,  nine  rules 
settled  on  many  authorities,  r.  1  to  9.  The  inimendo ;  jury  applies 
it,  9,  to.  Enough  to  aver  the  words  were  spoken  coucernmg  the 
pit.,  II.  But  no  avirment  will  aid  a  total  uncertainty  as  to  the 
pit.,  12,  Must  usually  be  a  coUoqviiim  of  office,  trade,  or  profe^ 
sion,  13.  Plea,  general  issue,  ineans  not  guilty  of  the  words 
maliciously,  14.  Generally  on  this  issue  the  manner  atd  occasioa 
of  speaking  the  words  is  in  evidence  to  shew  no  malice  &c.,  15. 
The  jusiificBlion  must  confess  the  wards  chsiged,  and  state  some 
particuinr  crime  or  crimes,  16,  17.  Cases,  id.  Deft,  may  plead 
no*  giKlly  as  to  part  of  the  words,  and  justify  as  to  part ;  cases,  18. 
Very  words  laid  in  tlie  declaration  must  be  confessed  and  justified, 
t9.  To  a  justification  replication  of  his  own  wrong  is  proper; 
cases,  30.  31.  Many  pleas  referred  to,  33.  Defamation  by  part^ 
ners  in  trade  for  charging  them  with  keeping  false  accounts  Sic., 
deft,  in  JMsiifying.  stated  he  named  the  original  auibor  at  the  time; 
must  siaie  the  very  words,  33.     Defamation  is  limited  to  two  years, 

23.  Evidence  words  to  support  the  action,  must  be  proved  as  laid, 

24.  Enough  to  prove  the  substance ;  court  will  reject  insufficient 
words,  and  give  judgment  on  those  actionable  in  a  count,  25,  36. 
Not  if  in  different  counts,  37.  To  increase  or  decrease  damages, 
a  party  may  prove  his  rank  be.  on  not  guilty ;  so  the  manner  of 
speaking  the  words  &«.,  as  in  heat,  by  mistake.  8cc..  not  in  malice, 
38.  But  not  on  a  plea,  the  words  were  true,  26.  Deft,  may  plead 
words  the  pit.  omits,  29.  Pit.  replies  a  general  pardon,  he  must 
prove  it  strictly,  30.  Where  the  pit.  may  lay  a  coVoqvium,  and 
prove  the  words  spoken  in  another  sense  than  laid  by  the  pit.,  31. 
A  legal  voter  in  town-meeting  cannot  justify  slandering  the  town- 
clerk  in  the  exercise  of  his  office,  32.  How  far  is  the  deft's.  in- 
sanity a  justification,  33.  See  huanity.  Common  report  does  not 
prove  B  plea  the  worda  are  true,  34.    Judgment  bow  entered,  one 
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ooant  good,  one  bad,  35.  Words  as  to  dcaliog'  in  (he  funds,  36. 
Words  as  lo  falae  swearing,  37.  On  a  justiBcation  pleaded,  ths 
fact  miisi  be  proved  8u:.,  3S.  An  innuendo  may  aid  a  colloquium, 
39.  Words  actionable  in  Ibemselves,  that  ioroive  raorsl  turpitude, 
or  infamous  puniahDient,  40.  As  to  professions,  special  damages 
must  be  laid  and  proved,  41.  Words  chsrging  a  wife  with  adultery, 
not  actionable  in  themselres,  42.  Enough  to  prove  the  loss  of 
6iie*s  custom,  43.  One  count  refers  to  another,  bow  good,  44. 
No  plea  makes  good  a  declaration  bad  in  substance,  45.  Words 
too  loose,  46.  Ljbeb  on  foreign  princes,  vi,  cfa.  199,  a.  10.  15, 
16,  17. 

VI,  cb.  207,  a.  1.  A  libel  a  crime.  General  principles.  Indict- 
able, as  tending  to  a  breach  of  the  peace,  and  to  provoke  others  to 
break  it,  1.     Several  cases,  and  principles  of  them,  1  to  8. 

VII,  ch.  307,  a.  2.  Indictments  for  libels ;  and  1  to  6. 
Vll,  cb.  307,  a.  3.  Evidence,  1  to  6. 

VII,  ch.  307,  a.  4.  Pleadings  in  cases  of  indictments  for  libels 
be.,  I,  3,  3.     Several  cases,  vii,  eh.  218  ;  vit,  cb.  319. 

VII.  cb.  333,  a.  lO.  What  is  a  seditious  libel ;  the  case  of  Cal- 
lendar  on  the  act  of  Congiess  of  1 798  ;  in  cases  of  seizure,  vit,  ctk 
334;  e^mcialljr  a.  13,  as  to  libels.  See  vi,  ch.  L83,  a.  9.  10,  14. 
Evidence  in  Nbels;  cases,  iii,  ch.  91,  a.  10.  34  to  30.  On  Christ- 
ianiiy,  vi,  cb.  196,  a.  8.  17.  Libels  on  foreign  sovereigus,  Ti,  cb. 
199,  a.  10.  15,  16,  17,  he. 

LIBERUM  TENEMENTUM,  pleaded,  v^cb.  173,  a.  10;  a. 
8.  5.    See  Fttthold. 

LIBERTY,  natural,  civil,  &c.,  iij  ch.  64,  cases,  s.  1  to  11 ;  vi, 
cb.  187,  a.  18.     See  Perton's  RigkU  of. 

LIBERTY  OP  THE  GAOL  YARD,  ii,  cb.  65,  a.  5.  See 
Priton  Bond,  t,  ch.  144,  a.  17.  See  Prison,  and  Eicape.  Of  the 
press,  vii,  ch.  207,  a.  1.  5,  6. 

LIBRARIES,  social,  aiilitary,  and  law,  incorporated  statutes  as 
to,  T,eh.  143,  a.  5.  II. 

LICENSES  OF  COURT,  to  sell  lands,  iv,  cb.  115,  a.  10.  I 
Id  11.  The  executor  or  administrator  cannot,  by  his  warranty,  bind 
the  estate  of  ibe  decased,  but  is  personally  bound,  1.  Can  be  sold 
but  for  debts  he  owed,  2.  May  sell  lands  aliened  by  the  heir  w 
devisee,  without  entry,  3.  (IV,  cb.  104,  a.  3.  15.  Though  there  be 
a  disseizin.)  What  is  legal  notice  of  sales,  4.  What  proper  cov- 
enants for  executors  or  administrators  to  make,  5.  These  examined 
&c.,  6.  Where  lo  pay  debts  only,  no  notice  to  the  heirs  is  neces- 
sary, 7.  Court  may  direct  what  estate  shall  be  first  sold,  8.  Com- 
mon  Pleas  may  license  the  sales  of  the  estates  of  persons  nofl 
eontpot,  9.  Covenant  to  convey  lands  means  a  valid  conveyance, 
10, 11,  13,  13,  14,  Other  cases,  i,  cfa.  39,  a.  19.  Cases  iu  New 
York.  License  to  take  water  iu  another's  land,  iii,  ch.  71,  a.  3.  4. 
Enemy's  Jireoces,  vii,  cb.  234,  a.  9.  Judge  of  probate  may  license 
sale  of  real  estate,  iv,  ch.  115,  a.  10. 
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LICENSE  to  enter  tba  plt'i.  house  or  land,  maat  be  pleaded 
specially,  iii,  Gb.  85,  a.  9.  Bar  in  replevin  by  license  specially 
pleaded,  r,  ch.  171  ;  iii,  cb.  91,  a.  8.  12 ;  i»  cfa.  26,  a.  6.  4. 

IV,  ch.  133,  a.  3.  12.  A  liccDse  to  take  the  profits  of  land,  is  a 
lease  for  a  year,  or  at  wilL 

VI,  cfa.  178,  a.  6.  2.  Where  revokable,  y,  ch.  17S,  a.  6.  14. 
License,  vi,  ch.  191,  a.  3.  10. 

LICENSED  HOUSES.  How  proceeded  with  and  offences  in 
punished,  vii,  ch.  306,  a.  3.  1  to  5.     See  Letter$  of  JjictMt. 

LIE.     Cheating  one  by  a  mere  lie  is  not  indictable,  ii.  ch.  62,  a. 

3.  6 ;  a.  4.  8  ;  ri,  ch.  203,  a.  3.  1 ;  the  King  v.  Wheatley,  1  to  4 ; 
a.  4.  1  to  T. 

II,  ch.  63,  a.  21.     A  mere  lie  not  actionable. 

LJt^N,  ii,  ch.  44,  a.  1.  Is  a  reasonable  allowance  to  one  to  re- 
tain a  thing  till  he  is  satisfied  some  just  demand  or  chai^  on  it,  by 
its  owner.  2.  Crested  by  the  act  of  the  party  or  by  act  of  law,  by 
pawning,  mortgaging,  Stc.  3.  On  account  of  some  labour  or  ex- 
pense on  the  thing  itself,  3.  Or  on  account  of  some  advance  to 
the  owner  in  the  course  of  trade,  3.  Innkeeper  has  a  lien  on  the 
borse  be  feeds ;  reasons,  4.  But  not  after  he  Toluntarily  parts  with 
the  possession,  4.  Where  a  man  is  bound  fay  law  to  be- at  trouble, 
or  expense  about  another's  goods,  he  has  a  lien  on  them  therefor, 

4.  Whenever  certain  persons,  as  factors,  &c.  in  a  known  course  of 
trade,  make  advance  for  their  principal,  encouraged  to  do  it  by  law, 
are  allowed  to  have  as  security  the  goods  in  their  hands,  4  fizc.  But 
if  a  factor,  carrier,  6lc.  secure  himself  by  special  contract  be  has 
no  lien,  4.  As  of  b  master  of  a  ship,  of  a  partner,  tenant  in  com- 
mon. 4.  Manufacturer  has  none  but  for  what  is  done  about  the 
goods  theiiisetves,  4.  He  who  has  a  lien  on  goods  must  have  a  via- 
ble possession,  4.  No  secret  incumbiance  to  deceive  buyers,  4. 
A  wharfinger  has  a  lien  on  goods  brought  to  his  wharf,  4.  So  a 
banker  has  »  lien  on  all  papers  be.  4.  One  who  has  it  has  trover 
or  astvmpiit,  even  against  the  owner,  if  he  take  them  away  and  does 
not  discharge  it,  4. 

II,  ch.  44,  a.  2.  Several  cases  where  the  party  has  a  lien,  1.  Is 
on  wrecked  goods,  1 .  So  on  stray  beasts,  1.  So  a  malt-maker  on 
the  barley  &c.  2.  A  candle-maker,  3.  Where  duties  a  lien,  3. 
Dyers  may  have  a  lien  for  general  balances  properly  notified,  4. 
Is  on  land  for  the  Federal  direct  tax,  5.  Factor  has  it  for  a  general 
balance  of  account,  6.  And  if  he  sell  goods,  has  on  the  money  in 
the  buyer's  band,  6.  So  if  he  become  surety,  7.  One  has  a  lien 
if  he  accept  billa  drawn  on  goods  sent  to  bim,  6.  If  no  lien  at  com- 
mon law  it  must  be  by  contract  expressed  or  implied,  9. 

n.  cb.  44,  a.  3,  Liens  claimed  not  allowed.  None  where  there 
is  a  special  contract,  1.  Three  part-owners  in  a  ship  advance  for  a 
fourth,  have  none,  2.  No  lien  for  a  vnluntary  advance,  3.  Banker 
'  has  it  when  he  advances  on  a  general  atKiount ;  not  when  on  a  ape- 
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elSe  security,  3,  4,  ft.  I^qaitable  iieit  on  goods  be.  where  valid  <x 
not,  6.  Assignment  of  goods  at  sea,  how  valid  or  not,  7.  If  ont 
find  my  timber  adrift,  and  convey  it  to  secure  a  place,  be  baa  no  lieo, 
8.  Lien  on  a  navy  bill,  9.  After  risible  possession  transferred,  9. 
Master  of  a  vessel  bas  none  for  repairs  abroad,  as  he  may  hypothe- 
cate, 10.  Tax  on  uaimproved  land  e  lien,  11.  Where  a  carrier 
may  claim  it  or  not,  12.,  13.  Wfaere  a  policy-broker  has  no  lien  for 
a  general  balance  against  one  acting  as  agent,  14.  Factor  had  his 
lien  on  proceeds  of  goods  consigned,  for  bis  disbursements,  his  ac- 
ceptances paid  and  not  p»id,  15.  How  a  lien  is  to  be  inferred  or 
not  from  usage  or  special  mode  of  dealing  Sec.  16.  Vendor  of 
goods  bas  it  on  a  part  for  the  whole,  17.  If  ibe  consignee  fail,  and 
be  and  the  consignor  rescind  their  contract,  carrier  has  no  lien  for  a 
balance  consignee  owes  him,  18.  Con»gnee  who  effects  insurantie 
has  a  lien  on  the  policy  against  the  assignee  of  it,  19.  Dyers  no 
lien  for  dying  other  goods,  20.  Liens  as  m  judgmenls  and  execu- 
tion, 31  ;  and  mortgages,  2l.  One  has  none  by  paying  duties,  33. 
Nor  as  a  mere  creditor,  34. 

U,  ch.  57,  a.  1 .  Frothiogbam  e.  Prince,  3.  Vessel  was  wreck- 
ed ;  seamen  saved  part,  bad  a  lien  on  it.  Ljens  for  costs,  v,  cb. 
168,  a.  6. 

V,  ch.  173,  a.  3.  id.  No  liens  as  to  captors,  ii,  ch.  44.  a.  3.33. 
,  Uens  of  various  kinds  in  Louisiana,  mostly  on  the  principles  of  the  * 
French  civil  code,  adopted  there,  ii,  cb-  44,  a.  4  I  to  35.  Art.  6* 
L'ens  in  equity,  1  to  7-  Factor's  lien.  See  Factor,  \,  cb.  30,  a. 
S.  On  land  in  equity  in  favour  of  the  vendor,  vii,  ch.  335,  a.  9. 
II.     Other  esses,  ii,  ch.  44,  a-  3.  23  &tc. 

LIFE  ESTATE,  iv,  ch.  125,  a.  1.  1.  Only  tenant  for  life,  or 
of  a  larger  estate,  was  viewed  as  seized,  3.  Musr  in  pleading  always 
be  derived  out  of  the  fee,  3.  When  tenant  for  life  js  remitted,  4 ; 
and  see  Remitter. 

IV,  ch.  135,  a.  3.  Gift  to  A  and  B  and  heirs,  is  but  a  life  estats 
for  tbe  uncertainty,  3.  G'lix  to  A  and  his  assigns  forever  is  but  k 
life  estate,  3.     Aliter,  in  a  devise. 

IV,  cb.  126,  a.  4.  Rules  whereby  ifae  ancestor's  estate  for  life 
is  turned  into  a  fee,  3,  6  9,  12  to  1ft. 

IV,  ch.  125,  a.  5.  Where  one  has  hut  a  life  estate,  to  A  for  lif« 
hy  deed ;  to  his  heirs  by  will,  3 ;  Weld's  case,  3  ;  Archer's  eas^ 
8  ;  Loddington  v.  Kime,  9.  Devise  to  A  for  life,  remainder  to  hil 
next  heir  male,  and  bis  heirs  male,  10 ;  Doe  v.  Collis^  13  ;  Long  «. 
Laming,  1 4 ;  Goodright  v.  White,  1ft,  16;  Doe  v.  Quarterly,  1 7, 
22,  36,  27  ;  Backhouse  v.  Wille^  23 ;  Goodtitle  v.  Herring,  39. 
Other  cases,  30  to  55.     IV,  ch.  125,  a.  7.     On^  for  life,  6. 

IV,  ch.  130,  a.  1.     Estates  for  life  ;  conventional  or  by  acts  of 

the  parties,  I.     Of  fendal  natui'e   6tc.  a  grant  to  A,  without  more, 

is  for  his  life,  1.     So  to  a  woman  during  widowhood  ;  incidents  to 

a  life  estate,  3.  Freehold,  what ;,  the  condition  of  the  tenant  ol  it,  3. 
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Cannot  be  eonreyed  in  fiUnro  rs  to  lltodf.  Seau,  ts  to  ui  office 
&c.,  3,  5.  Cannot  be  barred  by  a  collateral  satisraction,  4.  How 
tenant  for  life  nia^  convey  and  not  forfeit.  1.  Estate  for  another's 
life  may  be  devised  &cc  6.  An  estate  of  land  with  liraty  for  an 
uncertain  time,  as  till  £10  be  raised  8ic.  is  lor  life  deierminable  fii£. 
8.  Tenant  in  fee  grants  for  life,  is  for  the  grantee's  life  ;  tenant  ia 
tail  grants  for  life,  it  is  for  bit  life,  9.  Estate  for  A's  life,  remiun- 
der  to  his  lieirs,  10,  IL 

IV,  ch.  1 30,  a.  2,  Eeglish  cases  ;  of  estate  for  life,  1  to  34 ; 
tbai  is,  the  first  taker  for  hfe  tic.,  remainders  in  uil,  in  fee,  and  for 
life,  &c. 

]V,  ch.  130,  a.  3.     Estate  by  the  curtesy.     See  Curlety. 

IV,  ch.  130,  a.  4.     Estate  in  dower,  1  to  92.     See  Doioer. 

IV,  cb.  130,  a.  5,     Estate  in  jointure.     See  Jointure, 

IV,  cb.  130,  a;  6.  Estates  for  life  in  goods  and  chattels,  1  lo21. 
See  Goods  and  ChatttU, 

IV,  ch.  lOB,  a.  5.  Act  of  March  8,  1192,  devise  to  A  for  life, 
and  after  his  death  to  bis  cbildren,  or  heirs  or  right  heirs,  A  has  but 
a  life  estate. 

IV,  cb.  1 1 0,  a.  3.  Some  life  estates  that  may  not  continue  during 
life  as  during  widowhood  Sic. 

LIGAN,  iii,  cb.  76,  «.  7.     See  T^Uan,  JtUan,  tmi  JJgan. 

LIGHTNING,  fire  by,  ir,  cb.  117,  a.  3.  7.  If  a  lessee  covO' 
nant  to  repair,  he  is  bound  to  do  it,  ibougb  burned  by  lightmog. 

LIGHTERS  iic.,  vi,  ch.  303,  a.  7.  8. 

UGHT-HOUSES.  See  f edero/ JDiilruls.  What  State  power 
exists  or  not  in  them. 

UGHTS  AND  ANCIENT  LIGHTS  j  stopping  them,  ii,  cb. 
69,8.3.1,17.    See  ii,  ch.  69.  I^m/s. 

LIKE.  One  claiming  a  like  interest  with  the  party  calKng  him,  is 
not  a  witness,  iii,  ch.  60,  a.  1 ;  iii,  cb.  90,  a.  4.  7  to  10. 

LIME  KILN  may  be  a  nusaoce,  iii,  ch.  74,  a.  3.  7,  15.  When 
a  fixture,  iii,  ch.  76,  a.  8.  1,  8. 

LIMITATION  OF  ACTIONS,  r,  ch.  161.  Plea,  limitation  : 
1.  In  persOTial  actions :  3.  Torts  :  3.  Real  actions,  s.  I.  Plea  in  per- 
sonal actions  on  statutes,  or  twenty  years  presumption,  b.2.  Twen^ 
years  presumption ;  general  rule,  after  a  debt  has  slept  twenty 
years  it  is  presumed  to  have  been  paid,  s.3.  Statute  as  to  six  years 
pleaded  ;  and  special  pleading  as  to  latitat,  s.  4,  5.  Massachusetts 
act  of  February  13,  1787,  material  psrtaof  iLs.  6  to  10.  As  to  sun- 
dry heads,  s.  1 1.  Material  parts  of  Massachusetts  acts  of  February 
14,  1789  ;  February  14,  1792 ;  February  14,  1793,  s.  12  to  16. 
February  37, 1704,  s.  16, 17.  Same  as  the  English  act,  s.  18.  Debt 
for  escape  not  within  the  act,-E.  19.  Barred  if  one  pit.  he  in  Eng- 
land, s.  30.  So  after  six  years  from  action  accruing,  s.  21.  Attn 
^x  years  from  a  special  demand,  s.  32.  Act  begins  not  to  ran 
against  a  sole  plu  till  he  comes  into  England,  s.  33.    But  rune 
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lliougfa  be  goes  Bvay,  s.  32.  Minor  haa  six  years  after  of  age,  s. 
33.  Runs  against  bills  and  notes,  s.  22.  So  attorney's  fee,  s.  23. 
Not  as  to  a  debt  on  a  statute,  or  rent  by  deed,  or  trust,  or  legacyt 
B.  33.  Does  run  ss  to  a  foreign  judgment ;  so  if  death  or  bank- 
Tuptcy  intervene,  s.  S3.  Act  only  takes  away  the  remedy,  b  24. 
Plea  of,  admits  ooee  «  causa  of  action,  s.  24.  Runs  not  till  the 
contingency  happens,  s.  24. 

V,  cb.  161,  t.  2.  Debt  revived  by  deft^s.  new  promise  ;  is  br 
any  acknowledgment  by  bim  of  the  existence  of  the  debt,  1.  His 
doubtful  expression  is  left  to  the  jury,  1.  Is  a  new  promise  if  he 
say,  [  am  ready  to  account,  but  I  owe  noibing  &c.  1 .  A  bare  ac- 
knowledgment coniinues  the  old  promise  be.  2.  Though  to  the 
executor,  2.  Must  be  a  new  promise  within  six  years ;  deft's.  con- 
fessions is  one,  2  ;  iii,  ch.  99,  s.  3  to  7. 

V,  ch.  161,  a.  3.  Acknowledgment  by  one  of  the  promisors,  the 
efiect;  of  one,  defeats  the  act,  1.  Though  joint  and  several  and 
another  is  sued,  2. 

V,  ch.  161,  a.  4.  Acknowledgment  after  action  brought  taket 
the  case  out  of  the  act. 

V,  ch.  161,  a.  6.  Merchants  accounts ;  same  clause  in  the  Eng- 
lish act,  1.  Only  open  account,  3.  How  pleaded  specially; 
caaes,  3. 

LIMITATIONS,  ch.  I6l,  a.  6,  Executors  and  administrators. 
Act  runs,  though  none,  if  it  begun  to  run  as  to  the  ffction  in  the  life- 
time of  the  deceased,  1.  Material  part  of  Massachusetts  act  of 
February  27,  1794,  3.     Acknowledgment  with  a  cJaim,  3. 

V,  cb.  161,  a.  7.  Mutual  accounts  ;  some  items  witt^D  six  years 
must  be  on  both  sides  to  take  the  case  out  of  the  act,  1  to  3. 

y,  cb.  161,  a.  8.  Pleas  and  evidence.  Where  the  act  must  be 
pleaded  or  not,  1  lo  4.     V,  ch.  ]6I,  a.  9.    We  will  settle,  I  to  13. 

V,  cb.  161,  a.  9.  Acknowledgment  or  admis^on  of  a  pan,  1 
to  4. 

V,  ch.  161,  a.  10.  Pit.  may  reply  fraud  in  the  deft.  Six 
years  computed  from  the  discovery  of  it,  1  ;  several  cases,  3.  Ad- 
mission to  executors  and  administrators  enough,  and  no  special 
count  necessary,  3. 

V,-ch.  161,  a.  11.  Limitation  of  twenty  years;  English  cases, 
1  to  7.  An.  12.  Cases  in  Massachusetts  be.  1  to  5.  S«veral 
cases  on  Massachusetts  statutes,  and  the  grounds  of  them,  1  lo  IS. 

V,  cb.  161,  a.  14.     Acts  of  limitations  not  originally  pleaded. 

V,  cb.  161,  a.  IS.  Special  replications  to  pleas  of  limitations,  I 
lo  5.  Art.  16;  limitations  in  Louisiana,  1  to  31,  and  civil  Jaw 
principles.  \ 

Ul,  ch.  99 ;  ca;es.  Very  slight  acknowledgment  takes  the  case 
out  of  the  act,  s.  3.  If  the  testator  or  executor  advertise  for  all 
debts  in  equity  defeats  the  act,  3.  A  collateral  promise  to  pay  oo 
demand,  act  runs  from  the  demand,  s.  4.     Conditional   promise 
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(ood,  s.  5.  If  the  bein  uu  the  goods  some  yean  by  the  exeentor't 
consent,  ect  nios  not  till  be  demsods  &c.  6. 

m,  cb.  91,  R.  3.  Runs  not  amoog  tenants  ia  common  till  one  U 
ousted  ;  and  aee  Omter,  iii,  cb.  93,  s.  4  be. 

1,  cb.  1,  a.  7.  Runs  not  in  cases  of  violence,  or  of  mistake,  ot 
deceit.  Does  not  a|ip)y  to  awaids  under  seal,  i,  cb.  13,  a.  14  ;  r, 
eh.  141,  a.  3.  11  ;  t,  cb.  144,  a.  16.  I. 

I,  cb.  3<),  a.  16.  How  executors  god  administratora  plead  tbe 
iota  of  liraiuiions,  10.  Riins  if  tbe  right  of  aciion  accrued  in  tbe 
UTelime  of  tbe  deceased,  not  if  be  could  not  sue  the  deft.  10. 

VU.  cb.  227.  Prize  libelled  and  condemned  nineteen  ye&rs  after 
Oaptured. 

ill,  cb.  81,  a.  4.  3.  Running  accounts  between  tbe  parties  not 
tarred. 

Ill,  cb.  00,  a.  1-  12.  One  interested  becomes  a  witness  after 
tbe  action  against  bim  is  barred.  Runs  not  against  him  in  remain- 
der Hud  reversion  during  the  life  of  tenant  for  life  he.  ir,  cb.  114, 
a.  26.     Runs  against  no  one  till  be  can  enter  or  sue. 

V,  cb.  171,  a.  II.  Act  of  limitaiiona  pleaded  b  aevenl 
Cases,  3,  4> 

V,  cb.  178.  a.  3S.  Limitations  in  real  aclions.  Materia)  parb 
of  the  acts  of  32  H.  VIU.  c.  2  ;  of  21  Jam.  I.  c.  16;  nf  Maas»- 
ebusetts  act  of  July  4,  1786 ;  of  Maunchusetls  act  of  March  3, 
1808 ;  Masiachiiselis  act,  March  2,  1810,  6  to  19. 

VI,  cb.  79,  a.  I9.  Statutes  of  limitations;  general  bars.  Re- 
ferences, 1,  2.  As  to  penalties  on  acts  of  Congreass  of  April  30, 
1790.  How  an  officer  of  the  customs  must  be  sued  for  a  tortious 
seizure,  4.  Virginia  act  no  bar  to  an  absentee's  (ieinand,  S.  Five 
years  adverse  possession  of  a  slave,  a  title,  6.  Merchants  accounts, ' 
Federal  decisions,  7.  Same  New  York,  8.  Six  years  from  lime 
a  bill  become  doe,  9.  Execution  irre|u)ar.  sii  years  commence 
from  the  seizure,  lO.  How  pit.  declares  on  an  executor's  promise, 
11.  Debtor  arrested  promitex  to  pay  defeats  tbe  act,  13.  One 
partner  rantiol  bind  another  after  partnership  dissolved,  13.  But 
bis  acknowledgment  of  an  old  debt  will,  13.  Special  new  promise, 
14.     Plea  must  be  consistpnt,  15.  Offset  of  debt  in  another  State, 

16.  Act  a  bar  in  one  State  to  an  action  on  a  judgment  in  another, 

17.  No  judgment  opened  to  lei  in  tbe  plea,  IB.  Api^ies  to  cilt- 
jsens  of  diflerent  States,  19.  (fuare,  if  in  evidence  of  nit  debet, 
20,  On  act  in  North  Carolina.  21.  Suiu  for  statute  penalties,  32. 
Debtor  saying  to  A,  be  was  indebted  to  B,  defeats  the  act.  23.  So 
where  the  creditor  said  to  the  debtor,  you  owe  me  such  a  sum  ;  no, 
said  the  debtor,  but  we  will  settle  the  account ;  this  is  a  new  promise, 
33.  Qviere,  25.  Four  years  commence  from  iion  at  iaveHtut  re- 
turned, 26.  As  to  tbe  beilerment  act,  27  ;  several  cases,  38  to  33. 
Pit.  must  join  issues,  34.  Scirf.faciat,  35.  As  to  trusts  in  equity, 
3<i.    ^Executors    and  adminiftrators,  their   acknowledgment,  37. 
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Fiduciary  posaesslon  does  come  within  tbe  sM  of  Umilstioo,  38. 
IJraitatioQS  aa  to  penaltieg.  See  Infomaitotu;,  vii,  ch.  319,  a.  4. 
9&IC. 

VI,  cb.  186,  a.  12.  4.  No  ;uo  uarranto  information  after  twenty 
years  quiet  posseesion ;  refused  alter  fourteen  years ;  alter  six  yeara 
fao.,  5,  6.     Plea  of,  in  equity,  vii,  ch.  226,  a.  6.  10. 

LIMITATIONS  OF  ESTATES,  iv,  ch.  Ill,  a.  6.  Conditions 
construed  timitatioos ;  on  non-performance  of  which  the  estate  de- 
termines without  entry  ;  cases,  and  the  principles  of  thgnt,  1  to  9. 
Art.  6.  Same  principles,  1  to  4. ;  iv,  ch.  114,  a.  31.  33. 

IV,  cb.  12&,  a.  4.  1  to  19.  Cases  of  estates  by  limitation.  See 
DtMcent. 

IV,  cb.  125,  a.  5.  1  (o  40.  Of  estates  by  limitation.  See  Pvr- 
^ate  be.     Particular  caaes  i^f  estates  by  limitation,  41  to  6fi. 

IV,  ch.  135,  a.  2.  Not  construed  a  limitation  where  there  is  an    ' 
express  condition ;  but  a  conditioD  destroyed  by  a  limitation  over; 
conditions  changed  into  liraitatiooa ;  cases,  and  reasons  of  ihem,  17 
to  20  ;  and  iv,  ch.  134,  a.  4.  2. 

IV,  cb.  114.  Limitations  of  uses;  of  a  remainder  on  a  Itfa 
estate  in  goods.    See  Goodt, 

LINEAL  DESCENDANTS,  when  they  take  a  legacy,  ii,  cb. 
43,  a.  3.    Go  statute  law. 

Warranty.    See  fVarrar^.    Lineal  in  tail,  it,  cb.  129,  a. 

'  1  ;  iv,  cb.  126,  a.  4.  4.  Who  are. 

LIQUIDATED  DAMAGES,  i,  ch.  38,  a.  6.  Cases  of  damages 
•greed.    See  Damaget,  i,  cb.  28. 

UTERART  PROPERTY.    Sea  Cop^Rigkt,  ii,  cb.  61. 

LIVERY  OF  SEIZIN,  is  presumed  where  a  feoffment  and 
posaession  under  it  were  proved,  iii,  ch.  94,  a.  3.  3.  So  an  entry,, 
3;  vi,  ch.  184,  a.  b.  7.  Where  intended.  See  Seizin  and  Di»~ 
seixin;  and  iv,  ch.  104,  a.  3.  Things  in  livery,  iv,  cb.  110,  a.  2.  2.. 

IV,  ch.  Ill,  a-  5.  Where  livery  makes  a  condition  subsequent; 
taaoner  of;  iv,  ch.  133,  a.  7.  4,  &;  iv,  ch.  135,  a.  1.  How  it 
arose. 

V,  ch.  136,  a.  3.  Conveyances  by  livery  of  seizin  that  work 
brfeitures  of  estates:  cases  and  grounds  thereof.    See  Forfeiture. 

V,  ch.  136,  a.  4.  4  &c.  Is  it  like  our  common  deed,  ao  that  a 
forfeiture  of  estate  is  produced  in  certain  cases ;  cannot  be  to  take 
effect  in /uluro.    See  J^^ro,  4. 

LIVES,  insurance  of,  ii,  ch.  40,  a.  35.  3, 4,  5 ;  ii,  cb.  40,  a.  28, 
6,  7.    See  Imuranee.    Table  of,  i,  ch.  30,  a.  4.  93,  note. 

LIVERIES,  and  other  feudalburdens,  our  estates  free  from,  v, 
ch.  148,  a.  9. 

LIVERY  STABLE,  a  carriage  at,  is  there  by  agreement;  but 
is  at  a  tavern  by  law,  Frances  v.  Wyat,  v,  cb.  136   16. 

UVRE,  equal  to  18^  cents.  See  Money,  and  Tender,  v,  cb. 
170,  a.  6. 
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LOCAL  ACTIONS,  and  proceedtogs,  t,  ch.  175,  a.  6.    See 

Venae.  All  actiom  were  ODce  local ;  have  gradually  become  tran- 
sitory, 1  to  33.  ActioD  OD  privity  of  estate  is  local,  ir,  ch.  105,  a. 
1,  4,  17.  Local  OQ  leases,  iv,  ch.  t23,  a.  2.  I  ;  v,  ch.  148,  a.  11} 
T,  ch.  171.  Overhanging  not,  iii,  ch.  74,  a.  2.  3. 

LOCATION  ;  an  Indian  deed  of  land  of  uncertain  extent ;  a 
plan  and  survey  made,  may  reduce  the  grant  to  a  certainty,  iii,  ch. 
Sd,  a.  4.  10. 

LOCKS  TO  HOUSES  are  fixtures,  iv,  ch.  133,  a.  3.  2  j  and 
go  with  the  inheritance. 

LOCUS  IN  QUO,  V,  ch.  171,  a.  8;  cases  in  replevin;  and  v, 
ch.  172,  and  v,  ch.  173;  cases  iu  trespass.  See  Replevin  and 
TVeipsM. 

LOGS,  acts  to  preserve,  vii,  ch.  211,  a.  9.  11. 

IjOG  BOOK,  as  a  history  of  the  voyage,  is  evidence,  iii,  ch  81 
«.  5.  3     See  Books;  aad  ii'  ch.  40,  a.  12.  13. 

LONDON,  cus'om  of.  See  Custom,  i,  cfa.  36 ;  Apprentices,  i, 
ch.   12;  iii,  cu.  102  &lc. 

LOPPINGS,  iii,  ch.  76,  a.  S.  10.    See  Fixtttres. 

LORD'S  DAY  ACTS,  vi,  ch.  187.  a.  19.  d.  Supreme  Judicial 
Co'iri  DO  original  cognizance  on  this  subject 

VI,  ch.  198,  a.  8.  Material  parts  of  Massachusetts  acts  for  duly 
observing  this  day  ;  as  of  March  8,  1792;  March  II,  1797,  1  to  6. 
See  Sunday,  indictment  for  labour  on  this  day,  7.  Rudely  bebar-  ' 
ing  in  a  meetinghouse,  and  interrupting  public  worship,  cannot  be 
joined  in  one  count  in  an  iodictmeni,  B.  Different  fines.  Carrier 
of  the  United  States  mail  is  not  indictable  for  travelling  on  this  day, 

9.  Otherwise,  with  travellers  In  the  mail  stage,  9.   Johnson's  case, 

10.  Material  part  of  the  act  of  February  16,  1816.  Selling  meat 
on  Sunday  no  ofience  at  common  law,  12.  Warrant  to  arrest  on, 
13.    See  Sunday.     Pearce  v.  Atwood. 

LOSS  OF  SERVICE,  a  mere  consequence  of  the  battery,  v, 
ch.  173,  a.  7.  3.  is  inchided  included  in  justifying  the  battery,  3. 
A  consequence. 

LOST  DEEDS,  v,  ch.  164,  s.  5.  Court  can  dispense  with  oyer 
where  the  deed  is  lost;  so  v,  ch.  144.  14.  20.  Motes  lost  from 
the  files  of  the  court,  parol  evidence  allowed  to  prove  the  contents, 
30.  So  as  to  deeds  or  records  burnt  or  lost,  20.  Recovery  on  a 
lost  note,  20.  Proof  of  loss  of  deeds,  iii,  ch.  36,  a.  4.  36.  Lost 
papers ;  copies  of.  iii,  ch.  82,  a.  3.  Originals  where  as  lost,  iii,  ch. 
82,  a.  3.  10  Sec.  ;  iii,  ch.  93.  Bills,  notes,  &u:.  lost,  i,  ch.  30,  a.  8; 
a.  14  ;  a.  24-  19. 

LOTTERIES,  if  commissioners  to  draw,  neglect  to  award  a 
priae  lo  one  drawing  it,  be  may  have  case  against  them  j  purely 
ministerial,  iii,  ch.  73,  a.  1.  3. 

II,  ch.  42,  a,  2.  All  ihe  managers  are  liable  for  prizes  drawn ; 
but  bow  discharged  ;  buyer's  right  be,,  iii,  ch.  73,  a.  2.  12. 
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Vn,  cfa.  308,  a.  9.  [Unk«d  among  ousances,  1.  Acts  of  Con- 
fess and  of  Massachuaells  ae  lo. 

LOUISIANA,  vii,  cb.  333,  a.  16.  Laws  in,  as  to  pledges  &»;., 
r,  cb.  142,  B.  9  to  IT.  As  to  Uens  there,  ii,  cb.  44,  a.  4.  1  to  35. 

LOW  WATER-MARK,  property  lo  it  rai  tbe  Colony  law  of 
1641,  ii,  cb.  68,  a.  3.  1,  2,  3.  And  id  rivers  and  arms  of  the  sea, 
5,  6.    See  Fithtritt  &ic. 

LUNACY,  is  evidence  on  non  est  factum.  See  JVon  Ett  Factum, 
ii,  cb.  91.  5.  Giiardiaas  to  lunatics,  how  apitokited,  ii,  cb.  36.  a.  1. 
Tbeir  estates,  how  managed,  id.  Ill,  ch.  98,  s.  6.  Not  witnenes; 
trespass  lies  against  a  lunatic,  v,  ch.  172,  a.  7.  7. 

V,  ch.  173,  a.  7.  7.  Lunatics  liable  for  trespasses  cofnmitted  by 
them,  iv,  ch.  127,  a.  4.  13. 

LUNAR  MONTH.  See  JHonthy  Calendar,  i,  ch.  27,  a.  2, 
and  4. 

LUXURY,  laws  against,  and  how  forbidden  and  punished,  vii, 
cb.  206.  a.  6 ;  and  grounds  of  ihem. 

LYING  IN  WAIT,  near  a  prison,  to  aid  an  escape,  vii,  ch.  309, 
I.  4.  7. 


M. 


MACHINES.  Se«  Copy-Right,  ii,  ch.  61,  a.  S.  4.  AU  nefr 
and  useful  machines  &c.  secured  lo  the  inventors. 

MAGAZINES.    See  Artenalt  be,  vi,  ch.  301,  a.  4. 

MAGISTRATES,  iheir  powers  in  the  judicial  department  in 
Massac hus(:tts  Colony.    See  Courts,  vi,  cb.  187, 

IV,  ch.  127,  a.  3,  In  the  Colony  were  joined  with  tbe  county 
courts  in  probate  matters. 

MAGNA  CHARTA,  how  it  limited  forfeitures,  r,  cb.  148,  a. 

9.  3.    Did  not  sliow  the  pledges  to  be  distrained  while  the  principal 
debtor  was  sufficient,  v,  ch.  169,  a.  2.  9.     Quixre,  v,  ch.  143,  a.  4. 

10,  as  to  a  by-law,  vi,  ch.  186,  a.  4.  13 ;  as  to  the.  liberty  of  the 
su^ecl. 

MAHOMETAN,  sworn  on  the  Koran,  iii,  cb.  98,  a.  5. 

MAIL,  crime  of  robbing  it,  vii,  ch.  207,  a.  5.  Laws  respecting 
it.  as  to  carrying  the  mail  on  Sundays.  See  Lord't  Day.  See  Post- 
office.  Notice  by,  is  sufficient,  presumed  to  be  received  ^nnt^ 
facie,  vi,  ch.  177,  a.  11.  6. 

MAINERRNORS ;  statute  of  ease  and  favour,  v,  ch.  144,  a. 
12.  Mainprize,  v,  ch.  150,  a.  2.  Creswell's  case,  4.  Maaucaptort, 
Ti,  ch.  190,  a.  2.  6. 

MAINTENANCE.  See  Champerty  and  Maintenanee,  vi,  ch. 
203,  a.  10;  iii,  ch.  101.  a.  3.  10. 
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n,  cb.  63,  a.  4.  24.  If  persons  pupehase  tbe  rigbu  of  th«  hein 
of  A,  not  in  possesnon,  and  their  rights  in  dispute  knowiogly,  it  it 
tnaintensnce. 

Maintenance  of  infanu.  See  PamU  and  CkSd,  ii,  eb.  61, 
and  Bastardt,  ii,  ch.  60.  Mortgage  to  maintain  be.  (  iv,  ch.  1 13, 
a.  5.  58. 

MALADMINISTRATION,  vii,  cb.  329.  In  cases  of  impeacb- 
ments- 

MALA  PROHIBITA,  i,  cb.  9,  a.  10.  S.  A  contract  imIimi 
prohiHitwn,  cannot  be  enforced ;  but  a.  16.  I .  May  Im  enforced 
indirectly.  A  and  B  partners,  one  pays  £100  for  smuggbog  goods, 
and  tbe  otber  txprcMtly  promises  him  to  pay  to  bim  half,  be  is  held ; 
but  the  law  would  raise  no  implied  promise. 

ni,  ch.  101,  Q.  3.  10.  No  contract  is  valid,  malun  prohibitum,  as 
to  smuggle, restrein  trade,  &«■,  II,  13.  V,cb.  I39,a.6.l.  Some- 
times sucb  are  roid  ;  but  not  always.  Tbe  parties  execute  contracts 
mala  prohibUa,  the  law  will  not  interfere ;  as  if  one  pay  a  loss  ob 
bottomry,  knowingly,  prohibited  by  statute ;  but  die  law  never  en- 
forces a  contract  against  law,  t,  cb.  144,  a.  3,  1  to  16. 

V,  cb.  144,  a.  10.  3.  Where  conditions,  mala  pr<AAita  only  are 
void,  and  the  obligations  remain  single.  VI,  ch.  197,  a.  6.  1.  Jtfo^a 
prokibita  in  criminal  cases. 

MALFEASANCE.  See  Mtfeatance,  Vu,  ch.  73 ;  cases  de- 
fined, ii,  ch.  58,  a.  I.  3. 

MALICE,  material  in  defamation,  ii,  ch.  63,  a.  4.  15 ;  and  otber 
Cases. 

II,  ch.  63,  a.  7.  3.    Malice  is  implied  when  one  acts  against  law. 

VI,  cb.  197,  a.  T.  Malice  is  material  in  estimating  crimes  and 
punishments,  I.  Even  trespasses  and  torts  in  ciril  actions;  is  a 
disposition  to  do  an  evil  thing,  3.  Several  different  kinds  of  malice, 
2.  Malice  is  expressed  or  implied  ;  each  defined ;  and  cases,  3, 4. 
Malice  considered  in  Mawgridge's  case,  5.  Malice  depenils  much 
on  provocation  or  no  provocatinn,  6.  Oases,  and  grounds  of  them, 
6.  And  Grey's  case,  6.  Sufficient  provocation  to  exclude,  or  to 
extenuate  malice  ;  rules  and  cases,  7  to  1 1.  See  Maliciout  Prose- 
cutioa,  ii,  ch.  70;  vii,.cb.313;  vii,cb.215;  vii,cb.3l6;  cases. 

MALICIOUS  holding;  one  to  bail.    See  Bail. 

MALICIOUS  PROSECUTION,  ii,  cb.  70,  a.  1 .  Very  grounds 
of  this  action  are  malice,  and  want  of  probable  cause ,  both  must 
concur,  1.  Principle  explained,  1.  If  the  pit.  has  cause  of  action, 
but  maliciously  sues  in  an  inferior  court  knowing  it  has  no  jurisdic- 
tion, this  action  lies,  3.  If  one  has  cause  of  action,  sties  in  a  proper 
court,  but  with  malice,  and  intent  to  oppress,  this  action  lies,  3.  As 
if  be  held  to  very  enormous  hail ;  is  founded  on  the  scandal,  vexa- 
tion, and  expense  to  the  party,  4.  But  it  must  appear  the  former 
suit  was  false  and  hopeless,  4.  Pit-  must  state  the  former  suit  was 
at  au  end,  6.     Lies  not  on  nolle  prosequi,  from  want  of  probable 
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oaow  elesrly  prored,  malice  may  be  implied,  7.  But  from  the  most 
expressed  malice  want  of  probable  cause  caannt  be  implied,  7.  Re- 
sult of  these  principles,  8.  If  probable  cause  or  not,  is  to  the  court } 
if  malice  or  not,  is  to  the  jury,  S.     Points  considered,  10. 

II,  cb.  70,  a.  2.  What  is  probable  cause,  or  ground  of  actioo,  or 
prosecution,  1.  This  the  deft,  must  shew,  1.  Grand  jury  6ndiug 
a  bill,  is  good  evidence  of,  till  express  malice  be  proved,  2.  Cases 
■beiving  what  is  or  is  not  probable  cause,  1  to  6. 

II,  cb.  70,  a.  3.  Civil  action ;  also  cases,  shewing  what  is  or  not 
probable  cause,  I  to  6. 

II,  ch.  70,  a.  4.  Criminal  proceeding,  I  •  Wliere  an  action  lies 
or  not :  cases,  1  to  8-  On  the  whole,  lies  not  for  expense  alone ; 
none  lies  if  the  indictraeit  be  preferred  by  the  party  aggrieved. 

H,  cb.  70,  a-  5.  Cases  in  the  nature  of  conspiracy,  is  merely  an 
action  for  a  malicious  prosecution  ;  two  or  more  must  conspire,  but 
one  may  be  found  guilty,  1,  2.  See  Cotupiraty.  Combination 
must  be  malicious  fur  unjust  revenge,  and  false,  3.  But  husband 
and  wife,  judges  and  jurors,  and  witnesses,  duly  sworn,  cannot  be 
conspirators,  though  tbey  do  wrong,  6,  6.  May  be  a  conspiracy  to 
spoil  articles  manufactured ;  may  be  inferred  from  circumstances, 
7, 8.  Is  a  formed  action,  and  there  must  be  an  acquittal,  9.  What 
alleged  in  the  declaration,  10.  Material  parts  of  one,  Jackman's 
case,  II.  Plea  and  proceedings,  11.  An  houesi  desire  to  bring 
tbe  accufcd  to  justice,  is  a  good  defence,  1 1. 

H,  ch.  70,  a.  6.  Case  for  malicious  prosecutions  at  courts  mar- 
tial; the  important  case,  Sutton  v.  Johnson,  I.  LiPS  against  a  gov- 
ernor for  maliciously  suspending;  one  &«.  2  But  lies  not  for 
delaying  to  bring  an  officer  to  trial  for  a  military  offence,  2. 

II,  cb.  70,  a.  7.  Americao  cases;  are  at  common  law  in  several 
forms.  Such  actions  here  have  been  but  few ;  are  governed  by 
English  auihomies,  1.  References  to  sundry  declarations,  2;  cases 
in  New  York,  3. 

il,  ch.  70,  a.  8.  Pleadings,  evidence,  he.  Malice  must  clearly 
be  alleged  and  proved,  I.  As  to  what  evidence  proves  it  or  not, 
are  many  questions,  1,  2,  &£c.  Declaration  must  slate  all  the  par- 
ticular circumstances  attending  the  malicious  prosecution,  how  dis- 
posed of,  Kic.  3.  General  issue,  not  guilty.  4.  Real  grounds  of 
defence  usually  probable  grounds  of  suspicion,  4  to  7.  Formerly 
was  pleaded ;  is  now  in  evidence ;  must  be  sued  in  six  years,  8.  If 
deft,  charge  felony  ;  if  tbe  only  evidence,  bis  oath  may  be  in  his 
defence,  9,  10.  If  the  grand  jury  find  an  indictment  on  his  testi- 
mony alone,  be  must  sheiv  probable  cause,  11.  Jury's  discretion 
as  to  damages,  12.  One  of  the  grand  jury  was  admitted  to  prove 
the  deft,  was  a  prosecutor  before  them,  13.  What  material  to  be 
proved  or  not,  14. 

MALT  MEASURING  &ic.  vl,  ch.  203,  a.  I.  8, 9. 

MALUM  IN  SE,  i,  ch.  9,  a.  10.    As  to  contracts  void  Sec.  a. 

VOL.  VIII.  44 
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16 ;  iii,  ch.  101,  «.  3  ;  t,  ch.  144,  ■.  3,  a.  10 ;  r,  ch.  139,  eon- 
tncts  to  do  tcts  mala  in  te,  roid  ;  and  found  same  chapters  and 
articleB  ttc-  as  nuUa  prokibita.     See  Mala  Prohibita. 

MANDAMUS,  vi,  cb.  186,  a.  2.  Cases,  and  grounds  of  thrai, 
1  to  62.  Some  tnaterial  parts  whereor,  to  wit,  power  of  tbe  Su- 
preme Court  of  ihe  United  States  bj  act  of  Congress,  1.  Power 
of  Supreme  Judicial  Court  of  Massachusetts,  3.  Both  ma]r  issue 
this  writ  "  in  cases  warranted  by  tbe  prmciples  and  usages  of  law  ;** 
depends  on  the  common  law,  2.  Genera]  principles  ;  nature  of 
this  writ,  3.  How  directed,  and  object  of  it,  3.  Only  in  cases  re- 
lating to  tbe  public,  3.  Party  has  it  when  he  has  no  other  remedy 
for  bis  right,  3.  Must  state  every  thing  necessary  to  entitle  him  lo 
it,  3.  English  cases,  4  to  18.  American  cases,  19.  Marfoury  v. 
Madison,  SO.  To  a  district  judge,  31.  Howard  v.  Gage,  33 ; 
Brown  tr.  Haverbill ;  and  Scudder's  case,  23.  Cases  in  Pennsyl- 
TBoia  and  New  York,  34  to  30.  English  cases,  principles  of  which 
apply  in  our  practice,  31  to  82 ;  as  to  restore  to  office,  33  tic. 
To  admit  to  office  or  lo  some  franchise,  36  Szc.  To  prove  wills 
aod  commit  administration  Stc.  39.  To  elect  to  office,  and  to 
proceed  to,  46  he.  Production,  inspeciion,  &c.  of  books  and  p^ 
pers,  48  Sec.  To  justices  fizc.  to  allow  expenses  inc.  £2.  To  ap- 
point to  office  and  swear  in,  55  file.  To  proceed  to  judgment,  57. 
aereral  cases,  66  to  63.  Returns  to  writs  of  mandaaui  sufficient  or 
not,  64  to  83.     To  admit  corporation  members  be,  83. 

Ill,  cb.  76,  a.  2.  If  the  party  has  an  action,  as  for  not  trwisfer- 
riog  a  bank  share  tie.,  the  court  will  not  grant  a  mandamut }  otfaer> 
wise,  if  he  has  no  specific  remedy. 

HI,  cb.  79,  a.  10.  12,  21.  To  the  sessions  to  accept  verdict  u 
to  8  way. 

V,  cb.  143,  a.  1.     By-laws  &c.  26  ;  a.  5.  5  be. 

VI,  cb.  186,  a.  8.  Amended.  V,  cb.  149,  a.  I,  r.  33,  to  pro- 
bate judge. 

VI,  cb.  196,  t.  I.  Peremptory  to  a  collector  lo  clear  out  a  ves- 
sel, vii,  eh.  324,  a.  5.  5.  A  State  court  cannot  issue  one  lo  a  Ped- 
rat  officer,  vi,  ch.  166,  a.  2.  65  ;  vi,  ch.  188,  a.  6.  1. 

MANDATUM,  i,  ch.  17. 

MANIFEST,  a  custom-house  document,  ii,  cb.  40,  a.  17. 

MANNER  AND  FORM.  See  Modo  et  Fomta  ;  and  vi,  cb. 
180,  a.  10. 

MANSLAUGHTER.   See  Murder,  &c. ;  and  Bail,  v,  cb.  ISO, 

MAN-STEALING,  vii,  cb.  211,  a.  9,  how  punished. 

MANUCAPTORS,  vi,  ch.  190,  a.  2.  31  ;  aud  hail,  v,  ch.  ISO. 
See  Mainpernors. 

MANUFACTURERS.  A  mere  manufacturer  has  no  lien  but 
for  bis  expenses  about  the  same  goods,  i,  ch.  30,  a-  2.  €  ;  and  see 
.Lim,  ii,  cb.  44;  i,  ch.  32,  s.  60,  61,  various  rules  tic. 
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MANU  FORTI,  iv,  cb.  132,  a.  6 ;  and  vii,  ch.  204,  a.  12.  Of 
what  import  in  forcible  entry. 

MANUMISSION,  in  terenl  cases.  See  Poor,  ii,  cb.  53 ;  n, 
ch.  62,  a.  4. 23. 

MARINE  LAW.  By  it  one  may  recorer  on  a  contract  partly 
performed,  i,  ch.  33,  a.  2.  la  See  Freight;  also  AdwtiraUy  Ju- 
risdiction. 

MARINER.  One  is  a  witness  for  anotfaer  as  to  wages  and  prise 
money,  iii,  ch.  90,  a.  I.  10,  11.     See  Seamen's  Wagei,  ii,  cb.  5T. 

Mark.  May  be  in  tbe  place  of  a  seal,  iii,  ch.  86,  a.  1.  16. 
By  custom  so  may  L.  S.  be,  iii,  cb.  86,  a.  6.  3.  Grantor  and  wit- 
nesses made  tiieir  marks,  yet  the  deed  valid.  Enough  a  wit- 
ness to  a  will  make  it,  iii,  cb.  90,  a.  12.  7,  14.  Forgery  of  • 
mark,  vii.  ch.  313,  a.  2.  11  ;  ir,  ch.  127,  a.  5.  8. 

MARKET  AND  FAIR,  ii,  ch.  4&,  a.  1.  But  few  in  tbe  Unit- 
ed Slates,  1.  Were  established  in  MassBcbnsetts  Colony,  1633 
&c. ;  but  no  mode  to  regulate  them,  3.  A  fair,  what ;  includes  a 
market,  3.  What  \a  a  market,  4.  Where  a  nusaoce,  4.  Ancient 
Saxons  sold  aU  considerable  articles  in  open  market,  4.  So  in  later 
times,  4.  Ti^l  established,  4.  Is  by  special  grant ;  buyer  naual^ 
pays  the  toll,  and  the  owner  may  have  at^impiU,  4.  PersooB  com- 
ing there  cannot  be  distrained  damage  fetuant,  S.  Twenty-three 
years  use  may  give  a  prescriptive  right,  6.  One  going  to  a  market 
cannot  incumber  the  soil,  7.  How  sudlage  is  due  in  a  tnarket,  8  ; 
and  peckage,  6.  So  groundage  or  ground  rent,  8.'  None  in  Elog* 
land  for  pawning  or  pledging,  9. 

II,  cb.  45,  a.  2.  Change  of  property  in  market  overt ;  de  ma- 
terial question,  how  is  property  here  changed,  1.  Generally  a  sale 
in,  changes  tbe  pn^rty ;  but  exceptions  in  twelve  cases  staled,  1 
to  13.  Goods  stolen  or  pirated  sold  in  open  market,  proper^ 
changed,  13.  Tbe  effect  of  convicting  the  thief,  14,  Where  a 
market  may  be  removed,  15.  Where  an  action  Ues  by  the  owner 
of  one  market  against  another,  1 5.  Where  a  new  one  is  a  nusance 
to  an  ancient  one,  1 5.  Twenty  years  possession,  when  a  title  to  an 
easement,  IS,  l6.     Not  for  pawiting,  iii,  ch.  77,  a.  7.  1. 

II,  ch.  45,  a.  3.  Cases  in  Massachusetts.  No  certain  markets 
established  here,  I.  Though  not  certain  markets  as  in  England* 
yet  certain  places  are  open  markets  for  ibe  purposes  of  sales,  3. 
No  markets  overt  in  this  State,  3.  And  a  sale  in  thf*  public  market 
in  Boston,  by  one  who  bad  stolen  forty  firkins  of  butter,  transferred 
no  proper^,  3.  English  market  not  adopted  in  New  Tork,  4. 
Property  not  brought  into  a  market  (in  England,)  and  aM  by 
sample  pays  no  toll,  5. 

MARQUE,  letters  of.     See  RepriuU. 

MARRIAGE,  ii,  cb.  46,  a.  1 ,  As  lo  marriage  and  divorce ; 
general  principles,  1.  Material  parts  of  Massachusetts  Colony  laws 
of  1639,  ai  lo  banns  eod  marriages,  3.    Is  a  civil  contract,  3.  oiv 
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laws  take  na  notice  of  precontract!!,  3.  Nor  of  impotenCy ;  but  it 
is  a  cause  of  divorce,  3.  No  marriage  if  no  legal  conseci,  3. 
What  is  a  marriage  contract,  3,  4,  5.  What  a  legal  one  in  England, 
and  25  Geo.  11.  as  to  marriaee,  6.  Husband  to  have  adminiatra- 
tion  to  his  wife  must  prove  a  legal  marriage,  6.  Marriage  by  ca- 
non law,  7.  Four  canonical  disabilities,  8.  Four  civil  disabilities 
stated,  8.  One  who  cannot  do  common  business  cannot  marry,  9. 
Marrise;e  in  this  State  has  ever  been  regulated  by  statute  law,  9. 
Valid  mnrriage  in  New  York,  10. 

II,  rb.  46,  a.  2.  Massachnsetts  statutes  as  to  marriages.  Mate- 
rial parts  of  the  ads  of  June  22,  1786  ;  of  February  17,  1785,  I, 
S.  Of  Massachusetts  act  of  March  16,  178G,  as  to  dirorce,  3; 
and  as  to  degrees  of  kindred,  3.  French  civil  code  admits  cousiaa 
to  marry,  3  By  the  Levitical  law,  3.  As  to  whites,  and  negroes, 
&c.  3.  Oiir  Province  law  followed  the  Levities),  3.  Where  one 
may  marry  in  certain  cases,  4.  Promise  to  marry  tn  Juturo,  a 
valid,  5. 

II,  ch.  46,  a.  3.  What  is  proof  of  marriage,  and  when  its  law- 
fulness may  be  questioned,  1.  In  every  case  tbe  evidence  must 
prove  a  lawful  marriage,  I.  Actual  proof  in  crim.  eon.,  bigamy, 
he.  ;  but  in  most  cases  cohabitation  and  reputation  proves  it,  3  ; 
Morris  r.  Miller.  What  proves  actual  marriage,  3,  3,  4.  Actual 
marriage  to  be  proved  in  dower,  fi  ;  and  other  real  actions,  6,  7. 
When  lawful  martiage  is  in  issue,  7.  Certifying  officer  must  certify 
the  fact  of  marriage,  not  (he  evidence,  6.  Formerly  marriage  waa 
wholly  a  spiritual  afiair  in  England.  9.  Here  only  triable  in  tbe 
law  courts,  10.  Plea,  never  coupled  in  lawful  marriage,  where  im- 
proper, 11,  13.  When  void  in  a  pauper  cause,  12.  Void  between 
a  white  person  and  a  negro,  13.  Effect  of  the  ordinary's  certifi- 
cate, 14.  What  evidence  of  marriage  by  our  law,  15.  One  indict- 
ed for  adultery  in  a  second  marriage  Sic.  what  evidence  of  the 
first,  16  ;  not  his  confession,  16  ;  MaSat's  case,  16.  Must  be  legal 
to  give  the  wife  a  seitkmeut,  17.     Remarks  on  the  evidence,  18. 

II,  ch.  46,  a.  4.  Auumpiit  on  promises  to  marry  be. ;  what  a 
valid  one,  I.  Not  within  the  atalute  of  frauds,  1  ;  same,  3.  If 
no  lime  named,  is  in  a  reasonable  lime,  3,  3,  4.  No  promise 
of  land  gives  no  action  for  seduction,  b.    Promise  inferred,  6. 

II,  ch.  46,  a.  5.  Marriage  may  be  questioned  or  not.  When  in 
England  &«■ ;  what  cases  are  clear,  1.  Valid  to  some  purposes, 
and  not  to  others,  as  different  evidence  is  required,  2.  Marriage 
had  in  Scotland  tried  by  a  jury  "in  England,  iu  dower,  3.  issue  if 
lawfully  married,  3.  Husband,  to  have  administration,  must  prove 
a  legal  marriage,  4.  So  the  wife  to  have  dower,  4.  General  prin- 
ciples, 4.  By  our  law  to  marry  without  banns,  in  certain  cases,  is 
penal,  but'does  not  invalidate  the  marriage,  5.  Essential  the  par- 
ties be  able  legally  to  marry,  6.  Must  be  solemnized  by  one  duly 
authorized,  7.     Must  be  id  form  and  manner  prescribed  by  law,  8. 
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How  understood,  8.  Proper  officer  must  bimsetf  solemnize  it,  6. 
Old  practice  to  take  each  olfaer  &c.  of  do  validity,  8.  ForiDerl; 
beld,  this  taking  each  other  before  witnesses  made  a  marriage,  9. 
Not  now;  oot  if  before  a  justice,  Mangue  v.  Maogue,  10.  Caoon 
law  never  adopted  here,  11.  Never  was  common  law  for  the  par- 
ties to  take  each  other  and  marry  themselves,  11,  12  ;  but  a.  t>.  3- 
Parties  mutually  agree  before  the  justice  or  mioister,  and  ho  acts 
officially,  is  a  legal  marriage,  13.  Not  if  be  do  not  act  officially, 
13  ;  but  void  to  all  intents,  13.  Want  of  banns  or  consent  of  pa- 
rents does  not  invalidate  the  marriage,  13.  A  man's  tnarriage  by 
an  assumed  name  is  valid,  ii,  ch.  46,  a.  &.  I. 

II,  ch.  46,  a.  6.  The  age  of  consent ;  is  fourteen  in  males,  and 
twelve  in  females,  1.  Jf  they  marry  under,  how  they  may  agree 
or  disagree,  and  3.     Contracts  in  restraint  of  them  void,  4,  5. 

11,  cb.  46,  a.  7. '  Three  binds  of  evidence  of  marriage  ;  I. 
What  proves  it  strictly  legal :  2.  What  proves  one  in  fact,  1.  That 
is  the  usual  forms  by  one  usually  marrying,  2.  3.  What  proves  a 
presumptive  marriage,  2.  As  if  the  parties  cohabit  as  man  aud  wife 
tliirty  years,  sufficient,  3.  Collateral  evidence  &c.  4.  But  may  be 
done  away,  as  by  the  oath  of  one  of  the  parties  &c.  5.  Marriage 
in  St.  Domingo  in  French  8u:.  and  eleven  years  cohabitation,  how 
valid,  8.  Cohabitation  and  repeated  acknowledgments  of  marriage 
for  eighlnen  years  prove  it,  9.  Ground  for  the  jury  to  presume  a 
marriage,  9.  A  like  principle  in  a  pauper  case,  10.  indictment 
for  adultery,  marriage  must  be  proved  by  witnesses  present,  11. 
Copy  of  the  record  not  necessary,  11.  Same  principles  in  New 
York,  12. 

II,  cb.  46,  a.  8.  Marriages  void,  and  dower  lost  Uc.  In  bar  of 
dower,  aduhery  and  elopement  proved,  1.  Presents -on  conditioD 
of  marriage,  the  man  recovers  back,  if  tbe  woman  defeat  the  match, 
2.     Where  absolute  gifts,  3. 

II,  ch.  46,  a.  9.  IMvorce,  1  to  28.  See  Divorce,  t.  10.  See 
Polygamy. 

MARRIAGE  ARTICLES,  and  settlements,  iv,  ch.  114,  a.  17. 
6,  7,  See  Voluntary  Bonds  in  reitraint  of  Marriage  Settlement  in 
Virginia,  vii,  ch.  323,  a.  11.  40.  See  i,  ch.  32,  a.  4.  14:  and  by 
minors,  ii.  ch.  35,  a.  8.  14  ;  iv,  rb.  127,  a.  8   10. 

MARRIAGE  BBOKAGE  BONDS,  void,  iii,  ch.  101,  a.  3; 
V,  ch.  144,  a.  3.  H.  10  to  14  j  a.  5.  3;  a.  8.  6. 

MARRIED  WOMEN,  iheir  conveyance,  iv,  ch.  108,  a.  5.  8 ; 
iv,  ch.  127,  a.  14.  26. 

MARSHAL,  was  an  officer  of  Massachusetts  Colony  in  the  place 
of  sberiff,  V.  ch.  136,  a.  14.  Officer  of  tbe  United  States,  bis  pow- 
ers be.,  iii,  ch.  75.  a.  0.  ]  lo  5.  Alaierial  parts  of  the  acts  of 
Congress  of  September  24,  1769,  s.  27,  28.  Of  other  arts ;  also 
of  March  II,  1802.  Cases  ;  marshal  not  liable  for  debtor's  escape 
from  a  State  jail,  7. 
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MARTIAL  LAW,  vi,  eta.  186, «.  3 ;  a.  4. 13.  (3m  Mattdmrnn.) 
Miteriml  paints  as  to, 

MARYLAND,  sUtute  titles  in,  vii,  ch.  333,  a.  10.  1  to  17. 

MASS ;  propertj'  given  for  laying  mass,  it  le  lupentkious  pur- 
poses, and  void,  iv,  ch.  1 14,  a.  IS. 

MASTER  AND  MARINER.  See  Wagu  ^  Smmcih  mnd 
Matter  and  Ovmer,  and  Servant*, 

MASTER  AND  SERVANT.  See  Jipprentku,  ^entt.  Mi- 
nort,  fac. 

II,  cb.  ^7,  a.  1.  Master  and  servant  Contnct  made  by  tba 
servant  is  his  master's,  1.  Principle,_/acit^«-  atinm^fmeitfer  te,  1. 
Must  be  the  master's  express  or  implied  ass«it  to  the  eervant's  act,  1. 
Master  is  entitled  to  what  the  wivant  earns,  3.  Master  has  a  right 
of  action  against  his  servant  for  tortious  or  deceitAil  asis,  3>  Or 
may  sue  persons  for  tortious  acts  to  bis  aerraot,  3.  Entkisg  him 
Itc.,  3.     References. 

In  this  chapter,  lal,  Inquiry  wbo  are  servants  :  3d,  When  ibeit 
contracts  are  a  ground  of  action  against  their  masters  i  3d,  Master 
entitled  to  servant's  earnings  :  4th,  Master's  inieresta  in  hit  servant : 
&th,  Masters  and  owners  of  ships,  4. 

II,  ch  47,  a.  3.  One  the  public  employa  to  do  busineu  is  ita 
servant  be-,  1-  So  an  individual,  1.  All  servants  in  Hassachuaeiia 
are  by  contract  made  by  themselves,  by  parents,  2,  3.  Hy  guar* 
dians,  overseers  of  the  poor,  and  other  cases,  3.  Five  kinds  of 
servants  in  the  Province,  4.  How;  who  is  a  servant,  4.  Slave*, 
laws  as  10  them  considered  in  eight  points  of  view,  5.  Apprentices, 
6.  See  ^pprentieet,  i,  ch.  12;  iii,  ch.  103.  Mental  servants,  wbo 
are,  7.  Laws  as  to  them,  7.  Moderate  correction  considered,  T. 
Enticing  a  servant  away,  bow  the  ground  of  action  per  quod  be.,  7. 
Master  how  far  liable  for  the  torts  of  his  servants,  eigimined,  B.  Aa 
to  villenage  be.,  9.     Criminals  and  debtors  in  slavery,  10,  11,  13. 

11,  cb.  47,  a.  3.  Contracts  of  servants  that  bind  the  master  ;  as 
by  bis  con&ent  expressed  or  implied,  I .  Or  by  using  the  thing  the 
servant  buys,  3,  3.  Servant's  selling  to  a  certain  man  by  the 
master's  direction,  or  generally,  4.  To  bind  me,  my  servant  must 
act  according  to  my  express  or  implied  order,  6.  Hence,  if  I  send 
him  to  receive  money,  and  be  receive  s  bill  or  horse,  1  am  Dot 
bound,  5,  6.  What  my  servant  does  in  the  usual  course  of  the 
business,  is  done  by  me,  7.  Master  is  liable  for  what  his  servant 
does  in  the  course  of  his  business,  8.  If  I  sometimes  send  my  ser- 
vant on  iTUst  to  one,  I  am  liable  for  what  be  takes  up,  9.  And  if  I 
seud  once  on  trust  to  A,  and  then  I  pay  him,  this  is  giving  credit, 
11.  1  must  notify  the  master,  not  his  servant,  I  cease  to  be  upon 
credit,  12.  I  am  not  liable  if  my  servant  employ  a  tradesman 
never  employed  by  me,  13.  So  if  my  practise  be  to  deal  in  ready 
money,  or  in  certain  goods  only,  14,  15.  Master  is  not  liable  for 
the  cure  of  his  servant's  wound,  though  got  in  his  fausioess,  16. 
'Rut  must  feed  him,  and  pay  bis  wages  while  sick,  16. 
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n,  «h.  47,  a.  4.  Uasler  h»  an  itrteratt  m  the  Itbour  and  earo- 
kf  s  of  bis  senani,  1.  Except  a  bired  one,  he  is  entitled  to  hit 
•anniigs,  1,  3.  Frther  entitled  to  those  of  his  minor  children  Sic., 
but  not  iboM  of  hi*  minor  BOo-io-law,  3.  Master  baa  the  benefits  of 
jtramiaes  to  faia  wrvant,  4.     Apprentice  sot  assigaable,  3. 

MASTER  AND  OWNERS,  ti,  ch.  57,  a.  6.  Masters  and  own- 
wn.  How  far  Uable  for  their  master's  purchase  of  a  ship  abroad,  1. 
See  Sh^  and  •^^ente.  Ship  owners  are  tenants  in  common ;  their 
rights  aa  to  each  other,  3.  One  with  delivery  may  sell,  3.  One 
may  sell  out  fi4Mn  be  pleases,  4.  Master  appointed  according  to 
inurests  be.,  5.  Ship  repaired  ia  a  home  port  is  not  liable  ;  own- 
ers and  master  how  far  liable,  6.  Owners  how  bound'  by  the  acta 
of  their  masters,  7,  8.  Some  doubts ;  but  not  liable  when  acting 
out  of  his  line,  9.  One  to  be  liable  must  be  absolute  owner  and  in 
possession,  and  not  mortgagee,  10.  How  the  owners  are  liable  for 
repairs,  though  the  ship  is  absolutely  leased  to  the  master  for  yeart 
be.,  1 1.  Owners  of  a  letter  of  marque  liable  for  wrongs  at  sea  be. ; 
sereral  points,  12.  Master  liable  to  the  owners,  13.  Master  liable 
for  errors  of  judgment,  3.  When  they  are  not  liable  for  his  mis- 
representations, 13.  Power  to  sell  is  not  (o  warrant,  13.  Owner 
specially  liable  for  the  roaster's  faults,  14.  Where  the  pilot  is  liable, 
and  not  the  master,  16.  As  to  dismissing  the  master,  16.  Master 
has  no  lien  for  repairs  be.  abroad,  17.  Liability  of  ship  owners 
ibr  goods  embezzled  or  aUAea,  they  undertake  to  carry  ;  so  of  the 
master ;  cases,  18.  Ship  owners  liable  for  supplies,  though  one  of 
them  give  his  note  for  them  be.,  19.  If  the  master  embezzle  the 
freighter*!  goods,  or  wrongfully  expose  them  to  loss,  owners  how 
far  Uable,  SO.  Point  considered,  20.  Exceptions  to  the  liability 
at  common  law,  31.  How  long  one  remains  the  owner  of  a  ship  be., 
33}  and  a.  6  to  10. 

U,  ch.  69,  a.  6  ;  a.  7;  a.  10.  Cases  of  master  and  servant.  Se« 
tiSgent;  and  iii,  ch.  77,  a.  9.  Their  interest  as  witnesses,  iii,  ch. 
90,  a.  9.     Cases  in  trover,  iii,  ch.  77,  a.  9.  34  to  37. 

MASTS,  vii,  ch.  311,  a.  9.  U.  Laws  to  preserve  mast-trees  be. 

MATE,  is  a  seaman,  and  may  sue  for  hu  wages  in  the  admiralty, 
ii,  ch.  57,  a.  3. 

MATERIAL,  what  so  or  not,  v,  ch.  166,  a.  4;  and  see  Vari' 
dace,  Ji*«rM,  Si^tanee,  and  other  cases.  Material  issue,  vi,  ch' 
178,  a.  3. 

MAXIMS  IN  EVIDENCE,  eighty  rules  and  cases,  Iii,  ch.  80, 
a.  1,  1  to  80.  Maxims  in  law,  1,  3  ;  vi,  ch.  187,  a.  IS.  Varies 
iMt  the  sense  to  express  what  is  implied,  iii,  ch.  101,  a.  fi.  10,  41 ; 
ri,  ch.  197,  a.  3 ;  a.  5  ;  iv,  ch.  106,  a.  4.  4.  CetsarUe  ratione  ces- 
tat  et  ipta  lex  ;  iv,  ch.  109,  a.  6.  13.  Special  words,  as  far  as  they 
go,  govern  general  ones,  v,  ch.  166,  a.  5. 

MAY,  coostnied  thaU,  vi^cb.  196,  a.  1.  3G,  in  reading  an  act  of 
parliament' 
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MAYHEM,  or  Maim,  ▼,  ch.  158,  a.  8.  Smt  fear  of  mafben 
avoids  one's  cootracu    See  Daren,  v,  ch.  158;  v,  ch.  172,  a.  9. 

39.  Act  of  Congress  as  to,  of  April  30,  1790,  describing  the  o&ence 
aod  punishment,  rii,  ch,  215,  a.  5.  Massachusetts  act  as  to,  of 
March  15,  1805,  18.  Before  this  act,  was  puoisbed  at  comoMMi 
law,  19.     Pimisbinent  ius.,  30. 

MEADOW,  mav  be  proved  to  be  arable  land  Sk.,  tv,  cb.  121 ; 
a.  3.  1. 

MEAN  CAPACITY ;  oae  of  a  mean  capacity  may  make  » 
vrill,  iv,  ch.  127,a.  4.  fi. 

MEANING.  See  Intention,  Conttruetion,  ContractM,  agree- 
nentt,  Statuta,  be. 

MEASURES.  See  WeigkU  and  Mtatura ;  also  BonndaneM, 
Surveys. 

MEDIETAS  UNGU£.  vi,  ch.  183,  a.  4.  1.  A  jury  of,  half 
alieas,  exists  but  in  a  few  ^les.  Meaning  of,  New  York,  vii,  ch. 
321,  a.  6.  7. 

MEETINGHOUSE,  vii,  ch.  313,  a.  6.  3.  Burning  meeting- 
bouses,  how  punished. 

MELIOR  ett  conditio  pouidentit.    See  Potior  tac.    See  ii,  cb. 

40,  a.  15.  10;  i,  ch.  34,  a.  2.  13. 

MELIUS  INQUIRENDUM,  vii,  cb.  319,  a.  5,  a.  6,  Sec.  See 
Coroner' i  Inquititiom. 

MEMBERS  OF  CORPORATIONS,  liable  for  its  debts,  i,  cb. 
32,  3.  50;  iii,  ch.  76,  a.  2.  13;  v,  cb.  143,  a.  6.  11.  Other  cases 
not.    See  By-Lawi. 

MEMORANDUM'S,  where  made  a  part  of  a  deed,  v,  ch.  144, 
a.  13.  16.  See  Boaki ;  and  iii,  ch.  61,  a.  5.  10.  In  policies,  ii, 
eh.  40,  a.  20.  28. 

MEMORY,  in  a  witness,  how  aided,  iii,  ch.  80,  a.  1,  35;  and 
Doe  e.  Perkins,  iii,  ch  81,  a.  fi.  10.  MeiDOrandum  must  be  pro- 
duced, or  the  witness  must  remember  the  particuUrs  in  it ;  not 
enough  for  him  to  speak  from  bis  extracts,  iii,  ch.  81,  a.  5.  See 
Booki. 

MENACES,  not  indictable  vii,  ch.  204,  a.  14.  Menacing  letters, 
how  punished,  vii,  ch.  304,  a'  14.  1  to  16.  Is  an  o^nce  at  com- 
mo  Uw,  2.  And  attorney's  letter,  threatening  a  prosecution,  and 
hinting  at  a  compromise  inc.,  3.  Material  points  in  it,  3,  4.  Ma- 
terial parts  of  Massachusetts  Province  act  to,  of  1749.  Indictable 
at  common  law  in  Pennsylvania,  6.     Points  decided,  7  to  15. 

MENIAL  SERVANTS,  ii,  ch.  47.  a.  2.  4.  7.  Who  are  such, 
and  their  business.    See  Matter  and  Servant,  ii,  ch.  47. 

MENSA  ET  THORO,  or  separation  of  husband  and  wife  from 
bed  and  board,  ii,  cb.  46,  a.  7.  6.  No  occasion  to  prove  a  marriage, 
unless  disputed,  6.  Must  be  an  actual  assauli  by  the  husband  on 
his  wife,  to  justify  this  divorce,  6.  Art.  9,  cases,  1  to  28,  As  14, 
how  this  kind  of  divorce  aflects  marital  rights  &ic.  or  not,  Wheeler 
r.  Wheeler,  33  &c. 
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MERGER,  ir,  ch.  114,  a.  28.  General  principle  ;  a  less  prior 
estate  merges  in  a  larger  subsequent  one,  1.  When  they  meet  in 
the  same  person  not  by  the  same  conveyance,  1  ;  and  there  is  no 
intermediate  estate,  1  ;  (also  iv,  cb.  134,  a.  3.  13,  14,  21  ;  iv,  ch. 
130,  a.  2.  U  ;  ir,  cb.  135,  a.  1.)  Estate  tail  does  not  merge  in  a 
fee,  2.  Nor  does  a  prior  freehold  merge  in  a  lease  for  years,  3. 
But  a  term  for  years  merges  in  a  life  estate,  3.  Nor  does  an  estate 
created  by  the  same  conveyance,  4.  Term  for  years  does  not 
merge  in  one  for  years,  4.  Husband's  estate  for  years  may  merge 
in  his  wife's  freehold,  6.  How  an  equitable  estate  merges  in  a  legal 
one,  5,  6.  How  life  estates  are  severed  by  merger,  7.  Wbere  life 
estate  does  not  merge,  8.  Where  covenants  cease  by  merger ; 
cases,  9.  Estate  by  curtesy  put  in  trust  merges  not,  10.  B,  in  re- 
version, be  and  C  buy  in  the  life  estate  B's  moiety  of  It  mei^es, 
11,12.  When  a  merger  destroys  contingent  estates;  wife's  life 
estate  that  supports  them  merges  in  the  reversion  that  comes  to  faer, 
or  to  her  and  her  husband,  13  ;  other  cases,  13,  14,  15;  also  iv, 
cb.  135,  a.  2.  12,  13;  v,  ch.  152.  Life  estate  merges,  contingent 
remainder  is  gone,  iv,  ch.  135,  a.  4.  3;  a-  5.  14. 

LV,  cb.  114,  a.  11.  If  an  estate  merge  out  of  which  a  use  is  to 
arise  this  use  is  destroyed. 

MESNE  PROCESS.  See  Potie  Comitatui,  Etcape  and  Rea- 
»aie,  ArTMtt ;   and  also  Exemptions  from  them  Sic.,  and  Procet*. 

MESNE  PROFITS,  iv,  ch.  132,  a.  8.  Entry  and  Uespass  as 
to.  If  one  be  disseized  and  rightfully  enter  he  turns  the  disseiziti 
into  a  trespass  and  may  recover  the  mesne  profits,  1.  This  be  may 
do  whenever  he  has  a  right  of  entry,  2 ;  not  otherwise,  2.  Mesne 
proGts  recovered  pending  error  in  ejectment,  3.  In  trespass  for 
mesne  profits  money  cannot  be  brought  into  court,  4.  How  one 
tenant  in  common  has  trespass  against  another,  5.  By  H.  VII.; 
what  amount  recovered,  5.  Proof  of  judgment  in  ejectment  and 
execution  executed,  supports  this  action,  5.  Also  action  for,  dies 
with  the  one  entitled  to  it,  10.  But  ii,  cb.  42,  a.  2.  30,  cuiumpsit 
for  mesne  profits  of  land  in  this  State. 

IV,  cb.  132,  a.  8.  This  judgment  in  ejectment  proves  nothing 
as  to  lime  or  value,  6.  Pit's,  lessor  must  prove  actual  bankruptcy ; 
is  no  pleu  in  this  action,  8.  Parly  may  waive  trespass  and  bring 
case  for  use  and  occupation,  8.  In  trespass  for,  jury  may  include 
costs  of  ejectment,  9.  Pit's,  right  of  entry  being  gone  when  he 
sued  his  writ  of  entry,  though  In  it  he  recovers,  he  cannot  have 
trespass  for  the  mesne  profits,  11 ;  point  examined,  11.  Wife,  de- 
visee for  life,  neglects  twenty  years  to  enter,  is  a  refusal  of  the  de^ 
vise,  12.  So  they  in  remainder  may  enter ;  hut  they  elect  to  wait 
till  her  death,  12.  On  a  right  of  entry  one  has  partition,  12,  One 
having  judgmut  for  possession  may  enter  without  writ,  13.  One 
in  remamder  after  a  life  estate  cannot  have  trespass  for  mesne  profits 
before  actual  entry,  14.  And  only  after  actual  entry  when  he  l^ally 
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enters  and  avoids  a  fine,  15.    Trespass  for  the  mesne  profits  ou  the 
beuerment  act,  16.     Other  cases,  17,  18. 

V,  cb.  151,  a.  3.  5.  Must  be  an  entry  to  entitle  the  disseizee  to 
the  mesoe  profiis  ;  and  if  the  tenant  become  disseizor  lessor  must 
make  actual  entry  to  make  him  liable  lo  trespass  for  the  mesne  pro- 
fits ;  reasons.  Now  one  having  title  to  lands  and  a  right  of  entry, 
may  sue  for  the  mesne  profits,  5. 

V,  ch.  172,  a.  6.  'Trespass  for,  accrued  before  the  pH.  soM, 
faow  and  for  what,  15.     lUmittur  entered,  15. 

MESSUAGE,  vii,  ch.  212,  a.  3  «w:. 
■    METHODISTS.    See  Minitteri  and  Religion,  ii,  cb.  48,  s.  13. 
Where  one  sned  for  taxes  Sic.  failed,  because  not  ordained  over 
some  pariirular  parish  or  society. 

MILAN  DECREE.  Condemoation  on,  hov  conclasive,  vii, 
cb.  234,  a.  11. 

MILITARY  OFFICER,  vi,  ch.  186,  a.  4.  4;  e^cialty  13. 
Proceedings  as  to  a  recruiting  officer,  sundry  points  decided.  See 
Courta  Martial,  Magna  Charta,  Martial  Late. 

MILITIA  Sic.  Many  decisions  io  militia  matters-  See  Error, 
V,  ch-  137  ;  and  Certiorari,  v,  ch.  138.  Militia  court,  how  proved, 
iii,  cb.  96,  a.  4.  18. 

V,  cb.  136,  a.  15.  10.  Warrant  of  distress  for  militii  fines.  A 
militia  man  in  gaol  for  a  fine,  is  entitled  lo  the  poor  prisoner's  oath 
be.,  v,  ch.  144,a.  17. 7.  Militia  officers,  howanswerable  for  Reacts  of  ■ 
tbeir  soldiers,  iii,  cb.  73,  a.  2,  13.  See  ii,  cb.  S5,  a.  8.  IS,  case  of 
a  minor.     Sututes  as  to,  iii,  cb.  73,  a.  2.  13. 

MILLS.  Miir-dams,  rivers,  8ic.  iii,  ch.  78,  a.  9.  Waste  in 
mills.     See  fVatte. 

II,  cb.  6S,  a.  4.  An  individual  has  no  right  to  build  a  mill  over 
a  navigable  river  or  waters  ;  nor  can  a  town  vote  give  him  that  right, 
1.  Otherwise,  above  where  the  tide  ebbs  and  flows,  3.  Though 
convenient  for  boats  and  rafts,  3.  Rivers  held  subject  to  fish  ways 
regulated  by  the  legislature,  ii,  ch.  68,  a.  3.  6  ;  a.  7.  £  ;  ii,  ch.  69, 
a.  3.  6.     See  Landt, 

III,  ch.  71,  a.  1.  Mills,  Innd  fiowed,  watering  places,  mill- 
streams,  &LC.  Genera)  principles,  1.  Right  of  swl  in  these  places 
depends  on  deeds  Uc.  as  in  other  places,  2.  Course  of  inquiry,  3. 
Water  cannot  be  demanded  in  a  writ  by  ihe  name  of  water, 
but  so  many  acres  of  laud  covered  with  water,  4.  The  in- 
habitants of  a  town  may  prescribe  for  a  watering  place,  5.  A 
mill  scite  in  a  fresh-water  river  may  be  appurtenant  to  the  adjoining 
upland,  6.  He  who  owns  lands  on  t>oth  sides,  owns  jn-tm^/ane  a 
fresh-water  river  and  all  in  it,  6.  Pit.  must  state  and  prove  a  title  to 
water  through  another's  land  ;  is  an  easement  primifatie  agabst 
comnwn  right,  T.  Possession  is  enough  against  t  wrongdoer,  6, 
9.  Pit's,  possession  in  trespass  is  good  if  he  defeat  tbe  deft's,  title 
set  np  by  him,  10.  Changing  mills  does  not  cfaaoge  the  nature  of 
the  eisate,  as  turoiug  fulluig-miUa  into  griatpuulls ;  Luteral's  case, 
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11.  Narigabla  rivers  are  highways,  and  what  lessens  the  navigable 
rirer  is  a  nusance,  12.  What  othet  nusances  in  rivers  be.  12. 
How  «ach  one  may  erect  a  mill  on  his  own  land,  13.  If  one  build 
■  mill  on  his  own  land  to  the  iiyury  of  my  mill  by  prescription  on 
m;  land,  case  lies,  14.  Pit.  must  slate  and  prore  title  against  the 
owner  of  the  soil,  1&. 

Ill,  ch.  71,  a.  2.     Pit's-  rights  in  his  mill-streams,  WBter-<:our8es, 

be.  I.     An  ancient  stream  runs  through  the  pit's,  and  deft's.  lands, 

.  deft,  can  use  only  his  customary  quantity  of  water;  Brown  v.  Best, 

1.     May  fill  his  pits,  but  cannot  enlarge  them,  1.     But  see  Weston 

9.  Aldeo,  ii,  ch,  69,  a.  2.  Possesuoo  good  against  a  wrongdoer ; 
only  title  proved  agaipst  the  owner,  2.,  Nor  oeed  the  pit.  state  his 
interest  gainst  a  commoner,  3  Def^  cannot  divert  the  pit's. 
water-course  running  to  his  ancient  mill,  4.  Action  by  lessee  for 
years,  4.  Deft,  built  a  mill  on  his  own  land,  and  flowed  the  pit's., 
on  lus  by  prescription,  case  lies,  4.  Ancient  mill  he.  means  the 
same  as  null  time  out  of  mind,  5-  Nor  can  the  deft,  by  building  a 
mill  overflow  the  pit's  meadow,  6.  Several  points  decided  resulting 
Irom  these  eases,  6.  Defu  liable  for  several  obstruetioos  to  the 
pit's,  mill,  7.    Pit.  may  claim  to  bave  com  ground  at  his  mill,  8, 

10,  11.  Twenty  years  exclusive  enjoyment  of  water  in  any  parti- 
cular manner  is  evidence  of  right  so  to  use,  or  even  to  corrupt  it, 

12.  Less  than  twenty  years  may  or  may  not,  13. 

Ill,  ch.  71,  a.  3.  Remedies  ;  where  trespass,  where  case  lies  ; 
cases  referred  to,  I.  Wtiat  the  pit.  must  state,  2.  How  the  pit.  . 
may  state  a  nuaance,  3,  Pit.  has  water  to  bis  mill  through  a  tunnel 
in  deft's.  land,  how  the  pit.  roust  state  its  diversion,  4.  Where  one 
mill  owner  has  his  action  for  his  advances  against  another,  6. 
Where  no  action  lies  for  a  lower  mill  flowing  one  above  it,  6.  Ancient 
right,  7. 

Ill,  ch.  71,  a.  4.  Cases  in  Massachusetts;  pit.  obliged  to  state 
a  right,  1.  Claimed  the  free  course  to  the  sea  of  the  liver,  1. 
Deft,  proved  by  agreement  they  had  a  right  to  flow  so  high,  1. 
First  count  for  diverliDg  a  mill-stream :  second  count  for  flowing 
meadow,  2.  Shewing  the  origin  of  a  right  not  a  contract  &c,  does 
not  overturn  a  prescriptive  right,  3,  Use  of  a  stream  to  the  pit's. 
miU  sixty  years  (now  forty)  without  interruption  establishes  the 
right,  3.  One  can  take  from  an  ancient  water-course  only  so  much 
water  as  he  wants  to  irrigate  bis  land  and  for  his  cattle,  4.  Pro- 
ceeding OQ  our  mill  law  for  flawing,  6.  How  the  dam  must  have 
been  to  the  same  height  «xty  years  inc.  7.  Prescriptive  rights  al- 
lowed in  this  State,  8.  Where  a  statute  creates  a  right  and  re- 
medy, no  action  liaa  at  common  law,  9.  As  in  cases  of  lands 
flowed,  9.     Where  one  must  sue,  10, 

m,  ch.  71,  a.  5,  Statutes  in  Hassaobuseits  ;  material  parts  of 
the  acts  of  1713;  of  February  27,  1796;  of  February  28,  1798; 
of  Uarch  4, 1800 ;  of  March  3, 1616, 1  to  6.    Shetir'a  power  to 
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summon  a  jury  be.  on  ihese  acls,  is  so  Tar  judicial,  that  he  caaoot 
exercise  it  by  deputy ;  White  v.  Bodnell,  7.  Indictment  lies  for 
obstructing  a  tonm  wateriag  place  ;  Manning's  case,  f.  So  a  com- 
mon watering  place  for  teams,  8.  And  the  indictment  may  l>e  for 
a  town  watering  place  and  a  public  watering  place  on  the  same  spot, 
8.  Only  so  much  shall  be  abated  as  makes  the  nusance,  IS  ;  and 
no  part  after  it  ceased  to  be  one,  12.  If  the  oath  of  the  jury  oo 
said  act  of  February  37,  1796,  as  to  flowing'  materially  differs  from 
the  act,  proceedings  will  be  reversed,  14.  Bnt  according  lo  law  is 
good,  14-  If  the  mill  owner  claim  to  be  wholly  f  sempt  from  pay- 
ing damages  for  flowing,  be  must  plead  it  specially  ;  Vendusen  v. 
Comstock,  15.  Remedies  among  tenants  in  common  on  said  act 
of  1796,  as  to  repairing  mills  kt-  16.  Owner  of  an  ancient  mill 
may  remove  a  dam  in  another  close  if  a  ousance.  18.  Where  a 
former  judgment  on  a  report  of  referees,  or  on  verdict,  in  a  flowing 
cause,  is  a  bar  to  a  new  suit  or  not,  17.  When  the  former  verdict 
finds  special  damages,  is  a  bar  till  they  are  altered,  17,  18,  19. 
Executions  on  be-,  v,  ch.  136,  a-  14.  29. 

III,  ch.  71,  a.  5.  30.     Mills  in  Virginia  and  Kentucky. 

IV,  ch.  134,  a.  4.  6.  How  enjoyed  by  the  week  or  toll-disb  &c. 
Waste  in,  iii,  ch.  78. 

MILL-STONES,  v,  ch.  136,  a.  16.  12.  Cannot  be  distrained; 
part  of  the  freehold  ;  even  jf  taken  out  to  be  picked  ;  and  iii,  ch. 
76,  a.  8.  4;  iv,  ch.  133,  a.  3.3. 

'  MINES.  For  an  injury  to  a  mine  trespass  «t  et  armit  lies,  ii, 
ch.  53,  a.  3  ;  and  possession  is  S'ifficient,  3.  Waste  in,  iii,  ch.  78, 
a.  7.     Of  gold  and  silver  in  the  Colonifs,  iii,  ch.  76,  a.  7.  31. 

MINISTERS,  political.     See  ^ftJ>a$sadort. 

MINISTERS  OF  THE  GOSPEL  AND  RELIGION.  How 
for  a  corporation.     See  Succession-,  iii,  ch.  76,  a.  10. 

II,  cb.  48,  a.  1.  t^ssvmpnt  for  monies  due  lo  them,  I  ;  Cross- 
man's  case,  3.  He  recovered  the  taxes  of  his  Baptist  bearers^ 
though  he  pieached  but  a  fourth  the  time  in  the  place,  3  ;  and  there 
was  no  incorporation  of  his  society,  2.  Third  article  of  Massachu- 
setts bill  of  rights  examined,  3  to  5.  Material  parts  of  Massachu- 
setts act  of  March  4,  1800,  6.  Remarks  on  it,  6,  7,  8.  Office  is 
.  for  life,  determinable  on  misbehaviour ;  Fuller  ti.  Inhabitants  of 
Princeton,  9.  The  principles  of  the  old  platform  examined,  9  &c. 
Duration  of  the  office  not  to  be  decided  tn  an  anion  ;  (see  also 
Avery's  case.)  £ar /xirfe  council  not  to  be  admitted  till  a  fair  offer 
of  a  mutual  council  is  made,  10.  In  a  numerous  party  the  confes- 
sions of  some  is  evidence.  A  history  not  evidence  of  a  general 
custom,  9.  Platform  of  1646,  9.  Witnesses  admitted  to  prove 
general  customs  in  dismissing  ministers,  9.  He  is  a  civil  officer, 
10.  Province  law  of  1692,  also  of  1695,  as  to  parish  affairs,  if  a 
mutual  counsel  be  unreasonably  refused,  10.  Eight  points  in  An- 
nan's casej  u  to  difference  of  sects  Sic.  12.    Minister  must  be  oi^ 
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dained  over  r  particular  pariah  only,  13.  A  member  may  be  set  off 
from  one  particular  perish  to  another.  14.  Tax  to  be  required  to 
be  paid  over  in  one  year  after. assessed,  15.  And  oae  may  carry 
bis  tut  for  want  of  a  pew  &lc.  ]£.  Town  or  parish  not  indictable  for 
not  having  a  minister  till  adjudged  able  to  snppoH  one,  16.  No  incor- 
poration necessary,  17  ;  same  case,  4.  Case  conUa,  and  ressons,  17, 
18.  Unirersalists  of  a  different  denomination,  16,  19  ;  also  Miirry's 
case,  4.  Incorporation  necessary  ;  taxes  to  be  demanded  in  a  year, 
30.  Preacher  must  be  ordained  over  one  rehgions  society  on]y,  31. 
Material  parts  of  Massachusetts  act  of  June  18,  1811,  negativing  a 
corporation,  23.  Must  be  a  Protestant  teacher  of  a  public  incorpo- 
rated society,  23.  In  Massachusetts  Colony  and  Province  the 
church  elected  the  minister,  34.  In  the  Commonweahh  the  parish 
alone  may  elect;  Avefy's  case,  34.  He  is  not  at  will,  34.  His 
immoral  conduct  is  a  forfeiture  of  his  office,  34.  So  neglect  of 
duty,  34.  A  jury  may  try  ihe  forfeiture,  24.  A  parish  corporation 
continaes.  though  the  parish  be  made  a  town,  35, 36.  Parish  powers 
as  to  taxes  tec.  37.  Material  parts  of  Massachusetis  art  of  June 
38,  1766,  as  to  parishes,  38.  Parish  taxes  not  for  the  purposes  of 
the  law  are  bad,  3d.  Vote  expressed  for  parish  charges  allowed 
by  parol  evidence  to  prove  other  purposes,  39.  What  are  parish 
powers  as  to  taxes,  39.  Effect  of  setting  off  one  from  the  town  of 
A  to  a  parish  in  B,  31.  A  minister  of  a  parish,  a  sole  corporation, 
is  seized  &u:.  32.  On  a  vacancy  parish  entitled  to  the  pro6ls,  32. 
The  efiect  of  making  a  poll  parish,  33.  A  reader  in  an  Episcopal 
chureh-  is  a  public  teacher,  though  not  ordained  ;  and  may  recover 
taxes  be.  if  his  contract  amount  to  a  year;  Sanger's  case,  34. 
Salary  on  prices,  how  settled ;  Burr  v.  Sandwich,  35.  Minister 
changes  his  religious  opinions,  when  cause  of  a  council,  35.  Re- 
sult binds  neither  party,  35.  He  is  bound  to  a  mutual  council, 
though  his  church  be  against  it,  35.  When  notes  to  aid  parish  funds 
are  void,  36.  Where  the  effect  of  setting  off  one  from  a  parish 
ceased  at  his  death,  37.  What  evidence  in  the  Province  proved 
men  Quakers,  38.  Sundry  laws  for  and  against  ihem,  38.  Only 
real  Quakers  exempted  serving  in  the  militia,  39.  Temporal  powers 
in  the  English  cbnrcb  not  in  ours,  40  he. 

V},  ch.  198,  a-  1.  Crimes  against  religion  and  morality  ;  general 
principles,  1  to  4. 

VI,  cb.  198,  a.  2.  Laws  against  blasphemy,  1  to  5.    See  Blot- 

V£  ch.  198,  a.  8.  Lord's  day  acts.  See  Lord't  Day  ^ctt.  See 
AduUtry,  Fornication,  Ineut,  Lewdn^tt,  Bawdy-Homa,  DrutJcen- 
neit.  Sic.  Who  the  first  settled  minister,  v,  ch.  173,  a.  4,  7.  See 
Idolatry,  Heresy,  Juvitf  Uc. 

MINISTERJAL  ACTS  y  arbitrators  may  award  ihem  to  be 
done  by  third  persons,  as  a  survey  &tc..  but  not  judicial  ones,  i,  cb. 
13,  a.  14.    So  as  to  costs  ^.,  id.    Commissioners  lo  manage  to 
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krtteriea ;  aeu  miouUritJ,  iii,  ch.  73.    See  Liattria.    AKnisterikl 
officers.  See  O^ieen,  iii,  cb.  75.  Ministerial  land*.  See  Parumagea. 
Hay  be  asaigrcd  inc.,  ii,  ch.  49,  a.  1.  7.     Ministerial  act,  tor  a  jut-  ' 
tice  to  issue  his  execution,  t,  ch.  172,  a.  4.  8. 

MINORS.  See  It^anof,  Oiurdiant,  tic:,  ii,  ch.  35.  See  Error, 
T,  ch.  137,  a.  4.  One  sued  on  the  militia  act  needs  do  guardian. 
If  A  join  with  one  in  a  reference,  A  is  bound,  i,  cb.  13.  a.  14.  6. 
Is  a  good  custom  in  a  town  for  one  to  bind  himself  apprentice,  i,  ch. 
36,  a.  3.  7.  How  favoured  in  remitter,  W,  ch.  114,  8.29.7,8. 
CapBOt  be  executor  or  admioistralor,  i,  cb.  29.  Cases  as  to  mi- 
nors, ii,  cb.  35,  a.  5  to  a.  11.  Indexed  under  die  head  of  Gwr- 
dians. 

Where  witnetses,  iii,  ch.  87,  a.  3 ;  iii,  cb.  98,  a.  1 ;  as  at  the 
age  of  ten,  or  nine,  and  under  nine.  If  be  bujr  goods  of  A,  and  avwd 
his  action,  they  are  still  A's,  t,  cb.  171,  a.  13.  17.  May  make 
marriage  seillementa,  ii,  ch.  35,  a.  8.  14.  Hakes  his  deed  good, 
by  acknowledging  it  after  of  age,  iv,  ch,  1 1 5,  a.  9.  7,  8,  9. 

MINT.  See  Mania,  vi,  ch.  300,  a.  2.  Laws  as  to,  and  as  to 
coins  &CC.  See  Cotru. 

MISADVENTURE,  homicide  by.  See  Homicide,  vu,  cb.  312 ; 
vii,  cb.  215;  vii,  ch.  2I6. 

MISBEHAVIOUR  IN  OFFICE.    See  Impeaehmtnt. 

MISDEMEANOUR.  See  Mitprition,  vi,cb.  300;  7ii,eb.  333. 
See  Indictments,  aud  Inforviation$,  vii,  cb.  2i9;  and  particular 
beads  of  offences;  each  a  misdemeanor,  as  ounces  generally  below 
felony. 

MISDIRECTIONS  OP  THE  JUDGE,  or  wrt,  vi.  ch.  183, 
a.  1.3. 

MISE  JOINED,  the  issue  in  a  nrit  of  right,  n,  ch.  178,  a.  19 ; 
a.  21.  9;  a.  24.  12;  iv,  cb.  129,  a.  1.8;  vii,  ch.  228,  a.  3.  4. 

MISFEASANCE,  including  malfeasance,  iii,  cb.  72,  a.  1.  Eng* 
lish  cases ;  lies  for  any  malicious  act  to  another's  prejudice,  3 ; 
cases,  2  to  8.  So  in  keeping  conies  kc.  which  damage  another, 
9  to  18. 

Ill,  cb.  73,  a.  3.  American  cases,  1  to  10.  Case  Kes  ge&crally 
for  any  tortious  act  done  to  my  person  or  properly,  att«ided  with 
consequential  damages  ;  misfeasance  defined,  ii,  ch.  68,  a.  1. 

MISJOINDER  IN  ACTIONS,  v,  ch.  176,  a.  6.  1  to  7.  As 
to  baron  and  feme,  3.  As  to  privies,  3.  As  to  executors  fiic,  4. 
As  to  co-contractors,  5.  Some  omitted  must  be  pleaded  in  abM^ 
ment.  6.     So  some  of  the  winners  at  play  omitted,  7. 

MISMANAGEMENT  OF  ESTATES,  how  viewad  in  Coa- 
necticul,  ii,  ch.  53,  a.  3.  34. 

MISNOMER,  V,  ch.  1 76,  a.  6.  Misnomer ;  deft,  may  appear  by 
his  true  name,  and  plead  he  is  not  truly  named,  1.  la  only  ia  abate- 
ment, 1.  Material  parts  ef  1  H.  V,  c.  5,  3.  On*  esUte  is  Aai 
of  widow,  single  woman,  wife,  Sw.,  2.    Inronnatieo  quo  vanmiUo, 
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not  within  this  act,  3.  -  One  named  Ule  of  IxtDdon,  WM  well  oamed, 

4.  One  has  a  degree  as  a  yeoman,  and  a  trade,  may  be  named 
of  either,  5.  Place  where  conversaDl  sufficieat,  5.  Addition  cot 
necessary  io  prosecutiaDs  for  a  nusance  in  a  way,  6.  Deft.,  if 
named  of  a  degree,  must  be  of  bis  highest,  7.  Our  de^ees,  7. 
Additions  in  our  forms  of  writs,  8.  One  can  have  but  one  Christian 
name,  8.  Omission  of  a  middle  name  is  no  variance,  B.  Wherever 
one  pleads  misnomer,  he  must  shew  his  true  name,  9.  One  cannot 
plead  misnomer  of  his  companion.  9.  A  is  sued,  end  misnamed  ; 
bow  another  action  is  barred,  9.  Misnomer  in  scire  facias  abates 
the  writ,  10.  Indictment  for  fclony,  and  misnomer ;  several  mat- 
ters, 11.  Writ  abates  only  as  to  (be  def[.  who  pleads- mtsnomer,  12. 
Many  other  cases  of  misnomer,  and  rules,  13  to  39. 

V,  ch.  150,  a.  8.  Cobum's  case,  of  phs.  in  hail  bonds. 

VI,  ch.  185,  a.  3.  3.  Misnomer  amended,  vi,  ch.  194,  a.  4.  9. 
Jacksoo  V.  Ford.  Plea  said,  ^nne  White,  who  sued  by  the  name  of 
Harriet  Ford,  comes  kc.,  bad  be,  ;  leave  to  amend.  John  French 
sued  by  the  name  o{  Richard  French,  11.  Edward  Giles  by  name 
of  William  Giles,  12  ;  should  have  appeared  and  pleaded  in  abate- 
ment, 12.  Samuel  Hubbart  arrested  by  the  name  of  Francis  Hub- 
bart,  declared  against  by  the  name  of  Satnael  Hubhan ;  special 
pleadings.  13.  Misnomer,  how  pleaded  in  abatement  &c.,  vii,  ch. 
218,  a.  9 ;  vii,  ch.  221,  a.  16.     Of  a  corporation,  v,  ch.  143,  a. 

5.  34,  amended. 

MISPRISION,  of  treason,  Ti,  ch.  199,  a.  9;  forfeitures  for,  v, 
ch.  136.  Of  felony,  vi,  ch.  200.  How  amended  and  aided,  vi, 
ch.  184;  vi,  ch.  185. 

MISREADING,  when  it  avoids  a  deed.  See  Aon  est  Factum, 
and  iii,  ch.  86,  a.  3  ;  Pigot's  case,  in  part. 

MISRECORUIAS,  misentered,  vi,  ch.  183,  a.  3.  14,  against 
the  wife  only ;  amended  by  paper  book,  after  error  brought. 

MISRECITAL  OF  A  STATUTE,  is  fatal,  though  it  need 
not  be  recited.    See  Statuiei,  vi,  ch.  196. 

MISREPRESENTATION,  avoids  the  policy.  See  ii,  ch.  40, 
a.  19.    See  Imvrance.    When  deceit.    See  Deceit,  ii,  ch.  62. 

MISSING  SHIP,  See  Insurance.  After  a  long  time,  is  presumed 
to  he  lost,  iii,  ch.  94.  a.  2.  2.  • 

MISTAKES,  of  the  law,  i,  ch.  20,  a.  10.  41,  46,  and  accidents, 
/nay  be  relieved  against.  Mistakes  in  writings,  how  corrected,  i,  ch. 
II,  a.  9.  8  ;  vi,  ch.  193,  a.  2.  22.  As  well  in  law  as  in  equity.  As 
deeds  lost,  mistakes  in  accounts,  receipts,  payments,  8tc.,  i,  ch.  9, 
a.  1.  3;  iii,  ch.  93,  a.  2.  13,  23.  Mistakes  of  the  law  and  not  of 
the  fact,  i,  ch.  9,  a.  II .  5,  6.  Equity  has  power  to  correct  them, 
vii,  ch.  225 ;  vii,  ch.  226  ;  especially  vii,  ch.  235,  a.  7V  1  to  7. ;  iv, 
cb.  122,  a.  2.  9.  Duties  paid  by,  recovered  back,  i,  ch.  9,  a.  14. 
11.  Referees  misuke  the  law,  dieir  award  set  aside,  i,  ch.  13,  a. 
4.6;  i,  cb.20,  a.  10.46;  i,  ch.32,a.  1  ;  ii,  ch.40,8.  15.  Monies 
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paid  by,  recorered  back.  Monies  paid  hy  mistake,  i,  cb.  d|  a.  3, 
cases.    Of  law  or  fact. 

Mistakes  io  making  a  will  &c. ;  as  one  thiakiDg  hb  sod  dead,  de- 
Ttsed  his  estate  to  another ;  how  relieved  in  law  or  equity,  iu,  cb. 
80,  a.  1.  54.  Ill,  ch.  93,  a.  3.  9,  14.  in  a  receipt,  la  ■  release, 
iv,  cb.  109,  a.  3.  23;  Iv,  cb.  122,  a.  3.  9.  See  AeddenU ;  and 
Acli  of  God.  Deed  by,  corrected,  iv,  cb.  123,  a.  2.  9,  21 ;  v,  ch. 
141,  a.  3.  6. 

MISUSER  OF  A  FRANCHISE,  n,  ch.  186,  a.  12.  Infold 
Riation  qua  warranto  for. 

MITIGATION  OF  PENALTIES,  of  damages.  See  i,  ch.  28, 
as  to  damages ;  and  iii,  cb.  85,  as  to  damages,  proper  evidence  to 
increase  or  mitigate. 

MITTIMUS,  of  a  justice,  ought  to  recite  the  complaint  on  which 
founded,  v,  cb.  150,  a.  3.  2. 

VI,  ch.  300,  a.  4.  2,  3.  What  a  valid  one  or  not. 

Vn.  ch.  220.  a.  3.  1  to  6.  As  to  ;  and  see  ConmitmenU. 

MIXED  ACTIONS.  See  Actiont,  i,  ch.  3,  a.  1  j  and  i,  ch.  4. 
Mixed  larceny.  See  L^irceny,  vii,  ch.  214.  Mixed  matters  in 
pleadings.    See  Pleadingt. 

MOBS.  See  Riot,  vii,  ch.  21 1. 

MODERATE  correction  of  a  sailor  justified  by  a  master,  t,  cb. 
172,  a.  4.  5  ;  and  other  cases,  Anaulti,  Batteriet,  and  Muter  and 
Servant,  Parent  and  Child,  he. 

MODO  ET  FORMA,  how  construed,  vi,  ch.  186,  a.  2.  When 
lo  be  pleaded,  vi,  ch.  160,  a.  7.  9 ;  and  how.  id. 

MOIETIES.  See  Joint  Interett$,  ii,  ch.  42  ;  and  Joint  T'enoft' 
des  &c.,  iv,  ch.  134. 

MOLLITER  MANUS  IMPOSUIT,  a  substitute  to,  m  tres- 
pass, i,  ch.  2,  a.  1.  3.     Does  not  justify  wounding,  3,  4,  5,  6. 

Ill,  cb.  75,  a.  19.  12.  Is  to  be  pleaded  where  one  justifies  in 
defence  of  his  property,  v,  ch.  173,  a.  9.  15  ;  also  18,  29 ;  v,  ch. 
172,  a.  3. 

MONEY  COUNTS,  proper  evidence  to  support,  iii,  cb.  94,  a. 
3.  4.  Special  agreement  not,  iii,  ch.  99,  s.  17.  See  btue,  iii,  cb. 
91,  a.  2.  9.  Check  is  evidence  on,  ii,  ch.  50,  s.  16. 

MONEY ;  value  of  money  by  acts  of  Congress,  v,  cb.  IlO,  a.  5. 
As  of  various  kinds  of  foreign  money,  1,  2.  Trover  lies  for  it  not 
in  a  bag,  ill,  ch.  77,  a.  8.  II. 

MONEY  HAD  AND  RECEIVED,  assumpsit  for,  i,  ch.  9,  a. 
2.  When  due  in  conscience. 

1,  cb.  9,  a.  3.  Monies  paid  by  mistake. 

I,  ch.  9,  a.  4.  Monies  obtained  by  deceit. 

1,  ch.  9,  a.  5.  Where  the  consideration  fails. 

I,  cb.  9,  a.  6.  For  monies  paid  on  a  roid  antbori^. 

1,  cb.  9,  a.  7.  For  monies  obtained  by  extortioo,  imposition,  em- 
bazzUng,  Su. 
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I,  cb.  9, 1.  8.  For  monies  paid  on  judgmeats  rerised. 

f,  cb.  9,  a-  9.  For  proceeds  of  one's  property  another  gels  by 
wrong,  and  sells. 

I,  cb.  g,  a.  lO,  For  monies  paid  on  contracts  void  in  law. 

L  cb.  9,  a.  11.  For  monies  mispaid  to  an  agent,  not  paid  over. 

T,  cb   9,  a.  13.  Several  cases  money  had  and  received. 

I,  cb.  9,  a.  13.  Husband  cannot  recover  momes  secured  to  his 
wife's  sole  use. 

I,  cb.  9,  a.  14.  Lies  not  where  there  is  awarrantry,  I  to  13;  and 
grounds  of  them  considered. 

1,  cb.  9,  a.  1f>.  Monies  paid,  laid  out,  and  expended. 

1,  ch.  9,  a.  16.  Cases  of  illegal  contracts. 

1,  ch.  9,  a.  17.  Monies  paid  by  sureties,  bail,  Sic,  t  to  22.  ' 

I,  cb.  9,  a.  18.  For  monies  lent,  must  be  (o  the  deft,  biinself. 

I.  ch.  20,  a-  2l.  Cases  for  monies  had  and  received. 
■    Trover  lies  for  money  wherever  it  can  be  identi6ed,  iii,  cb.  77, 
a.  8.  1 1 .    So  for  monies  givea  to  the  dell,  by  the  pit's,  son  or  at- 
toniey. 

Monies  in  deA's.  possessioD  may  be  taken  in  execution,  y,  cb. 
aS6,  a.  19.  23. 

MONITION  TO  APPEAR,  want  of,  cured  by  appearance,  vi, 
ch.  186,  a.  II.  2 

MONKEY,  how  far  the  subject  of  an  action,  iii,  ch.  76,  a.  9.  8^ 
See  Fera  J^atvra. 

MONOPOLY,  laws  against,  vii,  cl>.  205,  a.  6;  a.  Q,  other 
eases. 

MONSTRANS  DE  DROIT.  See  Inquett  of  Office;  and  ?i, 
cb.  178.  a.  20  9.    See  vii,  ch.  223,  a.  11.  46. 

MONTH  ;  in  the  law  merchant  is  a  callendar  month,  i,  ch.  20, 
a.  10.  Our  month  is  a  calendar  month,  i,cb.  27,  a.  S.  Avery's  case. 
In  Enf^land,  month,  id. ;  and  vi,  ch.  188,  a.  3.  1. 

MONUMENTS  govern  boundaries  wherever  foimd.  See  iloitn- 
dories,  iii,  cb,  89,  a.  3.  4.     Art.  4.  American  cases. 

MORAL  OBLIGATION,  discharRed,  the  effect,  i,  cb.  l,a.  7.2. 
Money  dueon.and  voluntarily  paid,  cannot  be  recovered  back,  2;  and 
i,ch.  9,B.  14.9.  Town  of  A  supports  a  pauper  of  the  town  of  B;  B 
voluntarily  pays  the  bill,  payment  is  good ;  and  B's  moral  obligation 
to  pay  is  a  ground  of  an  expreti  promise,  9 ;  not  of  an  implied  one, 
9 ;  and  v,  cb.  139.  Difference  between  morality  and  law,  and 
where  the  same,  i,  cb.  I,  a.  7.  27  ;  a.  8.  Prior  moral  obligalioD,  or 
duty,  is  a  sufficient  ground  of  an  actual  promise,  as  to  pay  a  debt 
outlawed,  i,  ch.  1,  a.  8.  I,  2 ;  a.  13 ;  a.  31.  The  father's  moral 
obligation  to  pay  tbe  expense  of  his  eon's  sickness  and  funeral 
abroad,  is  a  ground  of  an  actual  promise ;  also  a.  39,  same  prin- 
ciple. 

MORT  D' ANCESTOR,  vi,  ch.  178,  a.  14 ;  and  see  ^nize. 

.      TOL.  VIII.  46 
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MORTGAGE,  iv,  ch.  112,  a.  1.  Mortgages.  General  principleB. 

Partly  od  principles  of  the  common  law,  and  partly,  od  staiiiles; 
bon  to  be  recorded,  1.  Mortgagor  has  no  power  to  underlet,  1. 
Is  only  tenant  at  suS*erance,  and  not  entitled  to  notice  to  qiit,  !■ 
Bight  and  interest  is  in  the  mortgagee  by  law,  before  forfeiture,  2. 
Is  deemed  in  possession  on  the  execution  of  the  mortgage.  2  ;  and 
may  take  the  emblements,  2.  But  ihe  mortgagor's  limited  interest  is 
only  as  to  the  morigRgee,  2.  Mortgages  are  personal  estate  annex- 
ed to  the  debt,  2-  -  The  English  doctrine  if  the  third  mortgagee 
buy  in  the  first,  he  postpones  ihe  second,  does  not  apply  here ;  rec- 
eons,  3.  As  soon  as  the  estate  is  created  the  mortgagee  may  enter 
on  it,  4.  Point  examined,  our  act  of  1799.  Assigneee  of  the 
mortgagee  is  in  his  place,  5.  Must  accout  for  trees  and  all  be 
takes,  5.  Entitled  to  be  repaid  atl  expenses  for  repairs;  covenants 
that  run  not  with  ilie  law,  6.  Mortgages  of  ships  at  sea,  7.  Goods 
mortgaged  mu^t  be  delivered,  7.  'The  redemption  of  a  term  sur- 
vives as  the  term  itself  would,  6 ;  cases,  S,  Mortgagee  before  en- 
try has  none  of  the  right,  nor  is  he  subject  to  any  of  the  duties  of 
possessor,  9.  As  to  third  persons  the  mortgagor  is  owner  while  he 
remains  in  possession,  9.  The  mortgagor  remaining  in  possession 
gains  a  settlement,  10. 

IV,  ch.  1)2,  a.  2.  Tlie  mortgngor's  equity  of  redemption  said 
to  be  but  a  chose  in  action,  I.  But  is  transferable  and  descends, 
1.  Husband  and  wife  mortgage  lier  lands,  she  dies,  he  may 
redeem,  2.  If  he  die,  she  may,  2.  Law  favours  redemption ; 
hence,  once  a  mortgage  always  a  mortgage  in  equity.  3,  4. 
What  is  a  defeasance,  5.  A  conveys  to  B  absolutely,  afterwards 
B  applies  to  foreclose,  this  after  act  proves  a  morlgage,  6.  So  if 
B  bad  agreed  by  deed  to  reconvey  &.c.  G.  Principles  of  interest 
.  in  redeeming,  7.  Sum  the  assignee  pays  becomes  principal,  7. 
Mortgagee  after  forfeiture  has  interest  for  his  interest,  7  ;  but  16. 
And  his  accoiintable  only  for  whiit  profits  he  has  received,  and  not 
for  what  he  might  have  receive  J,  7.  Except  there  were  fraud  ;  these 
rules  in  England,  8  ;  same  rules  here,  8.  Interest  at  five  per  cent, 
to  pay  six,  if  a  failure  &tc.  is  valid,  8.  Mortgagee  accountable  for 
profits  &:c.  ifhe  assign  to  one  insolvent,  9,  20.  Musi  use  due  diligence 
to  make  the  best  of  them,  9.  His  estate  cannot  be  sold  on  execu- 
tion till  the  right  of  redpmpiion  is  foreclosed,  9.  Registry  of  the 
mortgage  is  notice  to  all  the  world,  9.  A  purchaser  having  notice 
of  a  mortgage  is  bound  by  il,  though  never  recorded,  9.  Register- 
ed mortgages  must  be  paid  according  to  their  dates,  10.  As  tlie 
registry  is  notice  to  all.  mortgagee's  silence  does  not  aSect  his  rights, 
10,  If  I  take  a  mortgage,  knowing  of  a  prior  one  not  recorded, 
1  am  bound  by  it,  but  not  my  assignee  not  knowing  it,  11.  Tacldng 
mortgages  together  in  England,  12.  If  the  assignee  buy  a  mort- 
gageat  a  discount,  he  receives  the  nhole  debt  of  the  mortgagor, 
13.     Not  if  the  mortgagor's  representatives  so  buy  io,   13,   15. 
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Whan  the  mortgagee  is  trustee  for  tfas  martgagor,  14.  Bill  to  fore- 
close must  be  against  the  devisees  of  the  mortgagor,  16.  Tender 
of  a  bank  bill  good  with  sn  offer  to  turn  it  into  monejr,  16.  To  and 
by  whom,  16.  Restraint  to  redeem  is  void  ;  otherwise  an  agree- 
ment to  purchase;  otherwise  a  conditional  purchase,  17.  New 
agreement  to  purchase  after  a  mortgage  made,  18.  Conditional 
purchase,  19.  How  mortgage  must  account,  20,  Equity  of  re- 
demption continued,  31.  Subject  to  curtesy  not  to  dower,  21.  Aa 
to  the  amount  of  interest,  how  and  hy  whom  paid,  22-  Who  bound 
to  pay  interest,  33.  Money  due  on  mortgages  payable  to  executors 
and  administrators,  23.  Priority  in  paying  mortgages,  24 ;  and  a. 
6.  1.  Mortgages  of  various  kinds  in  Louisiana  in  the  nature  of 
Kens,  and  on  the  principles  mostly  of  the  French  civil  code  adopted 
there,  ii,  ch.  44,  a.  4.  1  to  25. 

An  absolute  deed  on  the  face  of  it  proved  to  be  a  mortgage,  iii, 
ch.  86.  a.  4.  23.  25 ;  iv,  ch.  1 12,  a.  7.  16. 

IV,  ch.  108,  a.  3.     Discliarge  of,  4;  a.  5.  12.     Remedies  as  to    . 
13,  14. 

IV,  ch.  112,  a.  3.  What  seizin  the  mortgagee  must  have  to  as- 
sign ;  the  mortgagee's  assignee  may  assign  while  the  mortgagor  ac- 
knowledges the  mortgage,  1.  But  if  he  remain  in  possession  tor- 
tiously  he  disseizes  the  mortgagee,  and  he  cannot  assign,  2. 
Mortgagee  admitted  to  defend  with  the  mortgagor,  3.  Cannot  dis- 
pute the  mortgagee's  title  while  he  admits  his  deed,  3.  Mortgagor's 
entry  where  legal  or  not,  3.  Only  on  his  bill  in  equity,  3.  Unless  he 
tenders  all  the  person  in  possession  demands,  4.  How 'the  mortga- 
gee may  treat  the  mortgagor's  lessee  as  a  wrongdoer  or  not,  6. 
Ajssignee  of  a  mortgage  buys  it  at  a  discount,  can  an  after  mortga- 
gee have  advantage  of  this,  5.  On  the  Virginia  law,  ii,  cb.  39, 
a.  8.  1. 

IV,  ch.  112,  a.  4.  Material  parts  of  Massachusetts  statutes  as 
to  moiigages;  of  the  Province,  1,  2,  3  ;  of  November  4,  1785,  4, 
5 ;  of  Afarch  I,  1799,  6,  7  ;  of  March  4,  1786,  as  to  gaming  debts, 
8  ;  March  15,  1805,  as  to  the  State,  9.  After  sale  of  the  equity 
debtor  has  no  interest,  10.  Monies  laid  out  by  the  mortgagee  to 
better  the  estate  cafry  interest,  10. 

IV,  ch.  112,  a.  5.  Adjudged  cases  in  America;  mortgagor's 
wife  joins  in  the  mortgage,  she  cannot  haye  dower,  except  her  hus- 
band discharge  the  mortgage,  1.  Tliough  discharged  in  registry 
&c.  1.  Ejectment  by  the  assignee  of  an  assignee  of  a  mortgage  to 
recover  mortgaged  lands  against  the  heirs  and  assigns  of  the  mort- 
gagor, 1,  2.  Pit.  recovered,  3,  4,  Ivers  v.  Hooper.  Interest  on 
tiio  original  sum  only,  3,  4.  This  was  in  trost  for  foreigners  to  tbe 
representatives  of  one  of  whom  the  bond  was  assigned,  4.  And 
judgment  was  for  a  sum  much  beyond  the  penalty  of  the  bond,  4. 
Ejectment  on  the  mortgage,  principal  and  interest  allowed  exceeding 
the  penalty,  5.     A  conveys  land  to  B ;  B,  by  b«nd  of  tba  same 
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date,  engages  to  recoavej  oa  pBTmeat  of  a  certain  sum ;  whole  ii 
a  mortgage,  6.  Before  conditioa  broken  tbe  rights  of  the  parties 
are  at  cotnmon  law,  6.  Morlgagee's  entry  may  be  in  pau,  or  t^ 
iudgment,  6.  Three  years  is  from  being  in  for  condition  broken,  6. 
To  have  judgment  in  a  mortgage  must  declare  in  a  mortgagee,  6. 
If  the  mortgagee  lanfully  enter  after  conditiou  broken  and  take 
possession,  three  years  is  from  such  entry,  G.  How  to  declare  ia 
mortage,  6.  Sum  paid  on  assignment  made  principal,  7,  8.  HotIp 
gagee's  entry  must  be  notorious,  and  his  possession  continued,  6< 
Assignee's  legal  entry  was  when  he  made  his  lease,  July,  1789,  8< 
Deft,  bought  in  a  small  mortgage,  and  held  ejectment  does  not  lie 
against  a  mortgagee  in  possession,  9.  An  absolute  title  lo  the  land 
mortgaged  pays  the  debt,  being  to  the  amount,  ]0>  A  deed  of  tbe 
land  to  A,  and  his  bond  to  reconvey,  given  long  after,  but  dated  tbe 
same  day,  is  a  mortgage,  11.  Mortgagee  may  bave  trespass  or  writ 
of  entry,  before  the  pay  day,  or  enter;  when  be  enters  for  condition 
broken  three  years  commence,  13.  If  the  land  be  of  less  value 
than  tbe  note,  may  sue  on  it  for  the  balance,  13.  Deed  and  bond 
8ic.  constitute  ft  mortgage,  14.  After  time  of  payment  mortgagee 
entered,  court  presumed  he  entered  for  condition  broken,  14.  Deft. 
coDveyed  in  fee  to  bis  son  on  condition  of  maintenance,  son  mort' 
gaged  to  tbe  pit's.,  not  necessary  for  the  deft,  to  enter  for  condition 
broken,  as  be  remained  in  possession  ;  L.  &&  K.  Bank  v.  Drummond, 
1&.  Executors  Stc.  may  recover  mortgaged  lauds  and  lands  taken 
in  execution  on  their  own  seizin,  16,  17.  Only  the  assignee  can 
sue  lo  foreclose  the  mortgage  after  assignment,  and  ibis  specially 
pleaded,  18.  Bond  was  sued  by  the  assignor  but  not  paid,  18. 
On  a  bill  to  redeem  by  the  mongagnr,  be  cannot  recover  a  balance 
due  Irom  the  mortgagee,  I9.  If  a  mortgage  reduce  the  net  income 
of  a  freehold  below  $10  a  year,  the  owner  gains  no  settlement  on 
it,  30.  Mortgagor  is  owner  of  the  estate  while  in  possession  &c.  20. 
And  he  has  trespass  or  entry  tur  ditseizia  ogaiusi  a  stranger,  30. 
A  ship  at  sea  mortgaged  must  he  taken  possession  of  as  soon  as  she 
returns  inc.,  being  a  personal  pledge  j  delivery  to  the  mortgagee  is 
essential  to  give  him  a  special  property  in  it,  31.  A  mortgages  to 
B,  B  is  sued  as  debtor  to  C,  and  A  attached  as  trustee,  A  swears 
out  and  is  reUased  by  C  ;  'B  may  recover  the  mortgaged  premises, 
33.  A  mortgaged  to  iwo  for  a  joint  debt,  is  a  joint-tenancy  since 
Massachusetts  act  of  March  9,  1786,  23.  A  mortgages  two  distinct 
closes  to  B,  A  sells  one  lo  C,  and  the  other  to  D,  B,  to  foreclose, 
must  sue  C  and  D,  in  two  distinct  acJious,  34.  Several  points  de- 
cided, 34.  And  if  one  piece,  see  Ivers  v.  Hooper,  34.  Tenants 
of  distinct  parts  of  the  land  jointly  sued  ;  point  examined.  36,  37. 
Where  two  deeds  of  the  same  date  constitute  a  mortgage,  28 ;  (and 
>  iv,  ch.  122,  a.  3.  9.)  Where  the  mortgagee's  release  iu  the  rigistry 
may  operate  as  an  assignment  of  the  mortgage,  29.  A  mortgages 
I landa  uul  remains  in  possession,  his  creditor  attaibes  bis  right  to 
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redeem  end  sells  it  at  auction  tie.  to  B,  B  atij  recover  against  A, 
30.  His  right  being  sold  he  becomes  «  disseizor,  aod  B,  by  the 
sheriff's  sale  become  seized,  30.  Bond  to  reconrey  cannot  be  as- 
^goed,  30.  A  mortgages  land  to  B,  and  then  mongages  it  to  C  ; 
C  may  redeem  from  B,  but  not  if  B  at  C's  request  is  boiiad  lo  con- 
vey it  to  D,  31.  Mortgagee  got  judgment  Tor  possession  before  all 
bis  debt  become  due,  32.  Hongagor  pending  his  bill  to  redeem 
dies,  bis  iieir  cannot  come  in,  33.  Only  his  heir  or  asuigriee  can 
redeem,  33.  Cancelling  a  deed  does  not  devest  the  mortgage  title 
trader  it  in  itself,  34.  How  second  mortgagee  recovers  on  account 
of  incumbrances,  35.  Mortgagee  of  persons!  estate  must  be  paid 
in  tbe  time  fixed,  36.  If  the  note  be  duly  assigned,  the  bare 
delivery  of  the  mortgage  is  a  sufficient  assignment  of  it,  37. 
Assignee  of  the  second  mortgage  is  entitled  against  tbe  assignee  of 
tbe  irst  mortgage,  38.  Making  the  mortgagee's  title  absolute  pre- 
sumed as  tbe  consideration  of  his  discharge  on  the  execution,  39. 
Afty  one  in  possession  is  liable  to  the  mortagee's  action,  40.  Equity 
of  redemption  cannot  be  appraised  on  execution,  41.  A  levy  is 
void  if  tbe  debtor  has  no  title  at  the  time  of  attachment,  41. 
Where  a  mortgagor  releases  part  for  money  paid,  he  must  apply  it 
to  the  debt,  42.  Lend  mortgaged  to  ttvo  joint  crediiors,  after  fore- 
closure, are  tenants  in  common,  43.  My  being  surety  for  A  is  a 
consideration  for  his  giving  me  a  mortgage,  44.  Or  a  pledge,  not 
material  if  much  more  than  the  debt,  44.  Case  of  covenants  and 
damages  among  parties  in  a  mortgage,  45.  A  has  a  mortgage  for 
his  own  debt,  also  that  of  B,  not  sufficient  for  both,  A  may  pay  bis 
owo  first,  46.  Where  the  mortgagor  may  elect  to  view  tbe  mortga- 
gee in  bis  possenob,  to  foreclcne  oft  not,  47.  Other  cases,  48  to 
59.     Tender,  66. 

V,  ch.  153,  a.  6.  For  maintenance  ;  A  conveys  land  to  6,— B, 
in  writiog,  not  sealed,  .promises  to  reconvey  on  payment,  not  a 
mortgage. 

y,  cfa.  143,  I  10  5.  Cages  as  lo  the  times  of  redeeming  pledges 
and  mortgages.  Of  goods  in  Virginia  must  be  as  of  lands,  vii,  ch. 
333,  a.  11.  33. 

IV,  cb.  I(M,  a.  3.  If  the  mortgagee  bas  not  entered,  tbe  pur- 
chaser of  the  equity  of  redemption  on  execution  becomes  seiz- 
ed, 33. 

IV,  ch.  108,.  a.  5.  As  to  executors  and  administrators,  convey- 
ing estates  mortgaged  to  tbeir  testators  &c. 

IV,  ctk  130,  a.  3.  10.  Husband  may  become  tenant  by  ibe 
curtesy  of  bis  wife's  right  to  redeem  her  estate  mortgaged. 

IV,  cb.  134,  a.  6.  II-  One  joint-tenant  mortgages,  it  is  a  seve- 
raoce. 

VII,  cfa.  325,  a.  8.  7,  Where  one  mortgages  but  a  moiety,  though 
holding  a  power  to  mortgage  the  other.     Not  one  by  ccmditiooal 
sale,  a.  9.  6,  7,    Cases  in  which  the  conditional  judgment  is  enter-  , 
ed,  vi,  cb.  178,  a.  1.  9. 
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Notice  of  prior  iacumbraiices,  \v,  ch.  1 12,  a.  6.  3.  Foreclosure, 
3*  B  buys  part  of  the  land  i;nortgaged,  and  C  part,  one  pays  more 
than  his  part  of  the  debt,  he  has  coatribution  of  tbat  other,  iv,  ch, 
113,  a.  7.  5.     Art.  6,  7,  special  cases  in  New  York  itc, 

MORTMAIN,  statutes  of,  not  adopted  here  ;  principles  of  ex- 
amined, IT,  ch.  104,  a.  1.  10 ;  iv,  ch.  1 14,  a.  13. 

MOTHER.  See  Gmrdiang  8ic.  ii,  ch.  35  ;  Parent  and  CkiW 
ii,  ch.  51 ;  Bastardt,  ii,  ch.  60.  Has  ao  equal  share  with  brothers 
be.  n,  cb.  126,  a.  I  ;  a.  3  ;  a.  3.  19. 

MOULD;  sutuie  against  digging  it,  r,  ch.  178,  a.  5.  3;  peD* 
alty  &G. 

MOWING  LAND.  Where  it  is  waste  to  alter  it  or  not,  iii,  ch. 
78,  a.  5.  3.  The  principles  of  the  English  law  as  to  it  but  impel- 
fectlj  apply  here. 

MULATTO  cannot  marry  a  white  person,  ii,  ch.  46,  a.  3. 
Slaves,  ii,  cb.  53,  a.  3.  Who  is  one,  ii,  cb.  53,  a.  3.  Medway  *. 
Natick,  33.     Begoilen  between  a  white  and  a  black. 

MULIER  PUISNE.     See  Bastard*,  ii,  ch.  60,  a.  1. 

MUNERA.  Feuds  at  will,  iv,  ch.  125,  a.  1.  10.  Where  ktt 
life  called  btnefida;  and  when  in  feefeoda. 

MUNICIPAL  LAW.  If  a  ship  be  condemned  on  it,  she  does 
not  lose  her  neutrality,  ii,  cb.  40,  a.  6.  In  Bird  c.  Appletou.  3 ; 
and  no  state  by  such  law  can  vary  tbe  law  of  nationa,  id. ;  and 
Pollard  V.  Bell,  £. 

,  VI,  cb.  167,  a.  IS.  52  to  66.  This  law  de&ned  and  the  material 
parts  of  our  municipal  or  civil  law.  Foreign  how  proved,  vi,  ch. 
186,  a.  9.  II. 

VI,  ch.  197,  a.  5.  Municipil  criminal  law  ;  maxims  be.  1  to 
44,  collecled  from  tbe  ablest  civilians.     See  Foreign  Laie, 

MURDER  AND  MANSLAUGHTER.  (See  Homicide,)  vii, 
cb.  31 2,  a.  2.  What  is  murder  or  manslaughter,  is  ascertained  by 
the  rules  of  the  common  law,  1.  Is  felonious  ;  every  homicide  is 
deemed  murder  till  the  contrary  is  proved,  1.  Lord  Coke's  defi- 
nition of  murder,  3.  Hale's  definition,  3.  To  constitute  murder, 
the  party  killed,  must  die  wilbin  a  year  and  a  day,  2.  Murder  or 
not,  3.  The  physician's  cases,  4.  ■  Pregnant  woman's  case,  5.  If 
A  do  an  act,  the  probable  consequence  of  which  will  be  death,  aach 
killing  may  be  murder,  though  no  blow  is  struck,  6.  One  rule  laid 
down  is,  if  an  unlawful  act  be  deliberately  done,  and  death  ensue, 
it  is  murder,  iii,  ch.  91,  a.  10.  11.  But  not,  it  is  conceived,  if  the 
act  be  a  mere  trespass.  What  evidence  proves  murder  or  not,  iii, 
ch.  91,  a.  10.  9:  10,  11.  What  is  the  same  kind  of  murder,  id. 
Justices  of  tbe  peace  cannot  bail  one  accused  of  murder,  v,  cb. 
150,  a.  3. 

VU,  ch.  312,  a,  3.  Cases  of  a  man's  beasts  which  hurt  persons,  7. 
The  owner  must,  at  bis  peril,  use  due  diligence  to  keep  them  from 
dmog  miwbiefi  7.    If  careless,  and  death  ensue,  it  is  manslaughter, 
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T.  And  if  ha  turo  tbem  loose,  though  for  sport,  murder,  7-  Caws 
of  poisona  tic.,  8.  Party  killed  must  bs  id  being  he. ;  cases,  9; 
Cases  of  crimioals,  ahene,  9,  10.  Party  killing  must  bo  of  sound 
mJDd,  II.  No  affront  bywords  or  gestures  is  a  provocalion  tic., 
IS.     Manslaughter,  what  is,  13. 

VII,  ch.  215,  a.  1.  Murder  and  manslaughter.  Wbat  is  murder 
or  not;  cases  referred  to,  1.  Other  cases  of  murder,  2.  As  if 
one  be  cotnmitting  a  felony,  and  cause  death,  it  is  murder,  3.  But 
only  manslaughter  if  committing  a  trespass,  2.  But  murder  if  com- 
mitting  a  trespass,  if  death  be  the  probable  consequence,  2.  Agnes  ' 
Gore's  case ;  she  made  poisoned  food  lo  kill  A,  and  B  ate  of  it  of 
bis  OTFD  accord,  and  died ;  murder,  3.  Cases  of  murder,  4  to  8. 
To  irritate  by  looks  or  gestures,  no  provocation,  9.  Killer  practises 
arii6ce,  tO. 

VII,  ch.  215,  a.  2.  To  kill  an  officer  in  the  execution  of  his 
office,  is  murder,  t.  Of  murder  or  manslaughter  in  regard  lo  offi- 
cers, 2.  Oneby's  case  of  murder,  in  provoking  a  quarrel,  and 
then  killing,  a.  3.  1.  Oiber  cases  of  murder,  1  lo  4.  How  all 
concerned  are  murderers,  4.  How  staled,  4.  Other  cases  of  mnr- 
ders,  5  to  8. 

VII,  ch.  3lf>,  a.  4.  Other  cases  of  manslaughter ;  or  simple 
homicide,  the  voluntary  killing  another  without  malice  expressed  or 
implied,  1.  How  different  from  murder,  I.  No  accessaries  before 
the  fact ;  indictment  different,  t .  How  understood.  3.  One  in- 
dicted for  murder,  may  be  convicted  of  manslaughter,  2.  As  to 
owners  of  wild  beasts  ttc,  3.  Sudden  quarrel  and  attacks ;  cases, 
4.  Sudden  heat,  Rowley's  case,  &.  Basset's  case  ;  a  quarrel  as 
to  possessing  hoi^es,  6.  Dacre's  case,  as  to  stealing  deer ;  all  in  - 
company  guilty  of  manslaughter,  6.  But  not  if  the  killing  be  not  - 
in  pursuance  of  their  plan,  6.  Nor  if  the  company  come  lo  do  a 
lawful  act,  as  (o  remove  a  nusance,  17,  8.  Deadly  weapon  or  not, 
makes  a  great  difference,  9.  Plumroer'a  case  ;  one  of  a  .riotous 
gang  killed  another  ofir,  manslaughter,  10.  Fifteen  points  decided 
in  this  case,  10.  Where  murder ;  where  manslaughter  lo  kill  an 
officer,  12,  16.  Cases  of  private  sudden  quarrel,  13  to  16.  Mur- 
der Sic  in  France,  16;  in  a  note. 

VII,  ch.  2 15,  a.  5.  Murder; — American  statutes  as  to  murder 
and  manslaughter ;  as  acts  of  Congress,  April  30,  1790;  of  March, 
1802;  of  April  23,  1800;  material  parts  of  them,  1,2,  3.  Massa- 
chusetts acts  of  March  1  ft,  1 805  ;  of  February  28, 1 785 ;  of  1 697  ; 
of  1646;  of  1667;  of  February  36,  1783;  of  1696;  of  March 
15,  1605;  of  February  28,  1785;  of  1649;  [he  material  pans  of 
tbem,  4  to  15  Mortal  blow  at  sea,  party  dies  on  land  in  a  foreign 
country,  not  liable  in  the  United  States,  16.  Fatal,  to  omit  the 
technical  words  in  an  indictment  for  murder,  17,  Massachusetts 
act  of  March  15,  1805,  as  to  the  puni^'hment  of  murder,  man> 
slaughter,  and  felonious  maims,  18.     Before  this  act,  mayhem  was 


.y  Google 


368  INDEX 

punished  al  common  law,  19.  By  act  of  Congress,  30,  21.  Mas- 
sachusetts act,  FebniaiT  19,  1819,  varies  the  puDiahment. 

VII,  ch.  215,  a.  6.  Cases  decided  in  Massachusetta ;  of  M'Clau- 
sand,  one  insane,  how  treated,  1.  Of  Blackburn,  conncted  of 
murder,  3.  Facu ;  proceediDgs  and  grouods  of  them,  2.  Only 
question,  if  murder  or  manslaughter  ;  many  authorities  (o  this  p<Hnt, 
3.  The  rule  laid  down  by  the  court ;  the  deceased's  dying  declar- 
ations were  admitted  in  eridence,  2.  So  his  examination  taken  oa 
oatb  by  two  justices,  the  accused  present,  3. 

Cato  Haskell's  case,  convicted  of  manslaughter ;  facts  of  the 
case  ;  proceedings  iic. ;  like  question  and  authorities,  3. 

Hardy's  case ;  must  be  a  full  court  to  arraign  for  murder ;  char- 
acter in  evidence,  4. 

Case  of  Dretv  and  Quinby ;  indicted  for  murder,  separated  in 
their  challenge;,  so  tried  separately  ;  one  coovicied  of  murder, 
other  acquitted,  5.  Facts,  proceedings,  Su. ;  question  as  (o  one, 
if  murder  or  manslaughter ;  and  authorities,  5.  Murder,  because 
the  officer  (deceased)  had  not  offered  to  arrest,  when  the  mortal 
wound  was  inflicted  ;  and  because  the  parly  used  a  deadly  weapon, 
a  bludgeon. 

Thompson's  case.  One  honestly  practising  practising  physic,  but 
ignorant  of  the  effect  of  his  medicine,  causes  death,  is  not  guilty  of 
felonious  homicide. 

Meriam's  case.  One  insane,  acquitted  in  a  case  of  murder,  re- 
manded to  the  house  of  correction ;  vii,  ch.  216  ;  cases,  and  one  by 
duress  in  gaol,  a.  1.  IB,  What  necessary  to  he  laid  in  the  indict- 
ment, vii.  ch.  216,  a.  4.  1,  15.  Form  of,  vi,  ch.  197,  a.  10. 

MUTE.  See  Arraignment;  and  vii,  ch.  314,  a.  4.  10.  Jury  to 
iirauire  as  to  one  standiag  mute. 

MUTINY,  pleaded  in  bar  in  covenant,  iv,  ch.  134,  a.  7.  5. 

MUTUAL,  and  independent  covenants,  iv,  cb.  118;  as  to, 
a.  12;. a.  5.  9  kc.  See  Covenantt ;  and  iv,  ch.  121,  a.  3.  17; 
a.  5.  I. 

'  Pleadings  in  covenants  by  defu.  therein  ;  cases  of  mutual  Coven- 
ants inc.;  iv,  ch,  133,  a.  3.  14;  mutual  conditions,  concurrent 
covenants,  vi,  ch.  118, 

MUTUAL  PROMISES ;  declaration  must  state  a  mutual  sub- 
mission on  an  award,  i,  ch.  13,  a.  1,  and  a.  4.  Mutual  releases,  1. 
Mutual  promises,  11.  See  ^tcartf. 

MUTUAL  COUNCILS,  ecclesiastic,  ii,  cb.  48.  See  Minitten 
and  Religion.  Fuller's  case,  1,  9  to  12. 

MUTDUM,  i,  cb.  17,  a.  3.  2. 
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NAILS,  inspection  of,  vi,  ch.  303,  a.  7.  8. 

NAME ;  if  A  bind  himielf  by  the  name  of  B,  he  is  estopped  to 
say  hit  aame  is  not  &,  r,  ch.  160,  s.  11. 

IV,  ch.  [27,  a.  14.  25.  Name  mistalcea,  yet  the  derise  ia  good^ 
as  W  fbr  A ;  also  34. 

VI,  ch.  1S5,  a.  8.  3.  Name  amended. 

NATIONS,  laff  of,  is  part  of  ours,  of  the  land,  vi,  ch.  187,  a.  1. 
See  Lato  ^^atiant. 

NATURAL  LAW,  requires  labour  to  be  bestowed  on  f«operly, 
in  order  to  give  a  title  to  it,  iv,  ch.  108,  a.  3.  5  to  19.  See  Law  of 
J^ature. 

NATURAL  AFFECTION,  a  good  consideratioo,  iv,  ch.  114, 
a.  4.  6.  And  the  persons  to  wbonp  it  extend.  Natural  liberty,  vi, 
ch.  197,  a.  1. 

NATURAL  DECAY  OF  BUILDINGS  ««.,  tenant  not  liable 
for,  iv,  ch.  133,  a.  1.5;  though  bound  to  repair. 

NATURALIZATION,  i.  ch.  39,  a.  8.  If  a  naturalized  person 
die  without  heirs,  his  effects  go  to  the  public  treasury  of  the 
Slate,  IS. 

IV,  ch.  131,  a.  5.  1  to  15 ;  a.  6.  See  Aliem,  iv,  ch.  131,'  a. 
5  ;  a.  6. 

NATURE,  guardians  by,  ii.  ch.  35,  a.  3.  See  i,  ch.  35.  Chtar- 
Biaw,  Minorti  Stc. 

NAVAL  OFFICE  BOOKS,  how  endence  of  matters  entered 
in  them,  iii,  ch.  81.  a.  5.  5. 

NAVAL  COURTS  MARTIAL,  vi,  ch.  186,  a.  4.4.  How  far 
may  prohibitions  kc.  %n  to. 

NAVAL  STORES ;  lav  against  embezzling  them,  vi,  cb. 
300.  a.  5. 

TVAVIGABLE  RIVERS.  See  Rivtn  and  Fithtrui,  ii,  ch.  68. 
Navigable  waters  are  common  highways,  ii,  ch.  68;  vi,  ch.  166,  a. 
11.  4.  How  presumed  a  vessel  was  seized  on  waters  navigable  from 
the  sea  ttc.  See  Bridget, 

NAVIGATION  ACTS,  and  decisions  thereon,  ti,  ch.  40,  a. 
38.  16. 

NAVY,  certain  articles  lo  govern  it,  vi.  ch.  300,  a>  6. 

NE  ADMITTAS,  an  old  English  writ,  not  technically  adopted 
here. 

NEAR,  how  construed,  Dremy  «.  Twisa,  ii,  cb.  58,  a.  3.  10; 
iii,  ch.  76,  a.  3.  14;  vi.  cb.  196,  a.  1.37;  iii,  cb.  74,  a.  3.  18. 

NECESSARIES  ;  minors  can  contract  for  tbem;  what  are  Ik. 
See  ii,  ch.  36.  Quardiaiu  and  Minor*, 

TOL.  Tin.  47 
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NECESSITY  ;  crimes  committed  of  necessity,  bow  viewed,  n, 
ch.  197,  a.  6.  8.  So  vii,  cb.  212  ;  vii,  ch.  2IS ;  vii,  ch.  216,  iic. 

NE  DONA  PAS,  plea,  vi,  ch.  ITS,  a.  23.  8.  The  geDeral  issue 
:.iformedon,  iv,  ch.  129,  a.  3.  1.  Dudleyv.  Sumner.  Is  the  genenl 
liisue  8cc.  on  which,  or  on  non  dedU,  the  pit.  must  prove  his  wiiole 
title. 

NEEDLE,  a  line  run  by,  is  controlled  by  visible  monuments ; 
as  by  an  ancient  well  ia  Portland.  See  Boandarua ;  jii,  ch.  89> 
a.  4.  8. 

NE  EXEAT  REGNO,  vii,  ch.  224,  a.  1.  1.  Cases.  American 
and  English. 

NEFORGAPAS,  where  pleadable,  iii,ch.  91,  a.  3. 5.  Incase; 
traverses  a  particular  point  in  ttie  declaration. 

NEGATIVE  COVENANTS  in  pleadings,  iv.ch.  121,  a.  2.  3, 
3,  !5,  19,  20.  How  pleaded. 

NEGATIVE  AND  AFFIRMATIVE.    See  PUadagi. 

NEGATIVE  PREGNANT,  plea,  iv,  ch.  120,  a.  2. 38 ;  iv,  ch. 
131,  a.  4.  Lea's  case,  23. 

VI,  ch.  180,  a.  7.  On  this  no  issue  can  be  taken,  as  it  implies  an 
affirmative;  auH  an  affirmative  that  implies  a  negative,  1.  Bad  on 
special  demurrer,  2. 

VI,  ch.  185,  a.  4.  9.  Issue  aided  on  a  negative  pregnant  by 
verdict. 

NEGLIGENCE,  iii,  ch-  73,  a.  1.  Case  on  torts  Tor  negligence. 
English  cases.  Rule  is,  when  one  undertakes  to  serve  another,  the 
law  implies  he  shall  serve  faithfully,  3.  If  my  cattle  peHsh  by  my 
servant's  negligence,  case  lies  against  him,  2.  See  Lotteries,  S. 
Where  case  lies  against  commissinners  of  the  customs  for  negli- 
gence, 4.  Lies  against  one  if  he  neglect  to  pay  toll  he.,  5.  So 
against  one  for  neglecting  to  carry  my  goods  be  has  engaged  to 
carry,  thnugh  I  only  say  I  will  satisfy  him,  6.  Where  agiinst  a 
wharfinger  for  neglecting  to  take  out  a  sufferance,  7.  Against  one 
for  negligently  keeping  Ills  fire ;  other  cases,  8,  9.  So  if  A  set  fire 
to  his  grass  to  B's  injury,  10.  So  if  one  negligently  fire  his  gun, 
and  burn  my  house,  11.  Other  cases  of  fire,  12.  If  one  at  a  fire 
take  my  goods,  to  prevent  tbeir  being  burnt,  he  is  not  liable,  13. 
But  is  if  he  detain  them  against  my  consent,  13.  I  am  liable  for 
my  servam's  negligence  in  keeping  fire,  14.  Nnt,  if  he  negligently 
carry  it  in  the  street,  14.  One  is  liable  for  his  negligence  in  keep- 
ing a  horse  6ic.  he  barrows  gratUj  IB.  So  if  one  neglect  his  duly 
in  not  summoning  the  tenant  Sic.,  16.  So  if  a  register  neglect  to 
record  a  deed,  17.  So  if  any  officer  neglect  his  duty,  18.  So  if 
one  neglect  to  find  a  bull  &c.,  19.  So  if  one  neglect  to  repair  a 
bank,  20.  Act  of  God  excuses,  Sf ,  Lies  for  me  if  damaged  by 
A's  neglect  to  keep  his  creatures,  33.  As  to  keeping  beasts  used 
to  hurt  people,  loeru,  23.  So  if  a  barber  shave  negligently,  24. 
So  if  deft,  negligently  plant  trees,  25.     So  if  a  smith  negligently 
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shoe  8  horse,  S6.  la  each  case  there  must  be  a  duty  to  perform, 
aad  the  pit.  suataia  damage  by  the  other's  neglectiog  to  perform. 

ni,  cb.  73,  a.  2.  American  cases.  Case  against  a  cooper  (or 
neglecting  to  do  his  duty  in  a  vessel,  I.  Cases <teferred  to,  2.  lies 
^;ainst  a  canal  corporation  for  n^Iectiag  a  corporate  duty,  3.  Ac- 
tion for  negligence  is  on  the  same  principle  here  and  in  England,  4< 
But  bow  cases  differ,  4.  Case  against  printers  for  negligently  print- 
ing an  adyertisement,  5,  Where  one  is  not  liable  for  negligently 
entering  my  goods  &c.,  if  he  has  no  reward,  and  enters  them  as 
be  does  his  own,  6.  Against  a  surgeon  for  gross  ignorance,  7. 
Ooe  engages  to  do  a  thing,  without  reward,  and  neglects  to  do  it,  is 
not  liable,  8.  Pilot  Sic.  is  liable  for  a  loss  lo  another  by  bis  negli- 
gence, 9.  I  Bet  fire  to  my  grass,  and  it  spreads  to  A's  injury,  I  am 
not  liable,  unless  negligent,  10.  Marshal  bound  to  serve  a  subpcnnt 
&c.,  11.  As  to  a  ticket,  12.  For  neglects  of  deputies,  13, 14, 15, 
16;  in  not  taking  goods  &c. 

NEGOTIABLE  PAPER.  See  Billi  and  Aotei,  i,  ch.  30 ; 
see  Evidtnce,  iii,  ch.  90,  a.  10. 

NEGROES  AND  MULATTO  SLAVES.  How  settled  as 
paupers,  il,  cb.  63,  a.  1.  How  restrained  as  to  marrying  white  per- 
sona, ii,  cb.  4G,  a.  2,  as  to  marriage.     See  Mulatto. 

NIECES*  AND  AUNTS  not  so  near  as  graodmotber  and 
granddaughter,  iv,  ch.  126,  a.  3. 

NE  INJUSTE  VEXES.  An  old  English  writ  not  technically 
adopted  here. 

NE  LESSA  PAS,'v,  ch.  151,  a.  1.  1,     In  cases  for  rent. 

NEMO  DEBET  BIS  VEXARE,  v,  ch.  166,  a.  6.  3.  The 
merits  shall  not  be  twice  tried. 

NEMO  EST  HERES  VIVENTIS,  iv,  cb.  125,  a.  6.  6.  A 
maxim,  how  to  be  understood,  iv,  cb.  135,  a.  4.  3. 

NETS.     See  CM»(om,  i,  ch.  26,  a.  2.  1. 

NE  USQUE  SEIZIE  D£  LA  TERRE,  v,  ch.  151,  a.  10.  1. 
A  plea  in  debt  for  rent. 

NE  USQUE, EXECUTOR  OR  ADMINISTRATOR.  Plea, 
i,  ch.  29,  a.  16.  15. 

NEUTRAL  PROPERTY,  insurance  of.  See  Intuarnee,  ii, 
cfa.  40,  a.  17.  The  cases  also,  vii,  cb.  237.  As  to  captures,  s.  4. 
To  an  enemy's  port  if  not  blockad&d,  i!,  ch.  40,  a.  3.  4.  A  neutral 
may  employ  an  armed  belligerent,  vii,  ch.  324,  a.  9.  22,  Duty  of 
neutrals,  vii,  ch.  237,  s.  B. 

Freight  claimed  by  a  neutral  master,  tried  in  the  admiralty, 

vi,  ch.  186,  a.  5.  8.  How  the  District  Court  restores  neutral  vesseb 
captured,  ri,  cfa.  186,  a.  9.  3. 

Jurisdiction  &.c.     Belligerents  cannot  establish  prize  courts 

in  neutral  countries,  vi,  cb.  186,  a.  9.  4.  Nor  sell  prizes  there  but 
by  treaty,  4.  The  possession  of  the  captors  in  a  neutral  port  is  their 
sovereign's  possessien,  13;  and  he  has  jurisdicdon  if  first  seized  m 
his  territories,  13.     Hudson  v.  Gueston,  14. 
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A  neutral  bas  jurisdiction  to  bquire  wbich  of  two  belligerents  bad 
the  last  6rm  poss^ssioo,  vii,  cb,  227,  s.  3 ;  and  to  restore  to  the  one 
wbo  had  it,  s.  3.  But  prize  or  no  prize  belongs  to  the  couns  of 
the  captor's  stnte,  s.  3.  No  captures  can  be  made  in  neutral  terri- 
tories, v'i\,  cb.  337,  s.  67,  69 ;  and  neutral  jurisdiction  iocludes  all 
vithin  cannon  shot  of  the  coasts,  s  69.  Nor  can  one  enemy  lay 
within  it  and  fire  at  an  enetny  layiag  vilbout  it,  s.  69  ;  or  send  boau 
Inc.,  $.  69.  Nor  can  prisooera  or  booty  be  brought  into  a  neutral  ju- 
risdiction without  leave,  a.  69.  How  captures  are  made  illegal  by 
arming  io  part  wiihio  a  neutral  jurisdiction,  s.  71.  Neutrals  view 
captures  made  in  a  ciril  war  as  olber  cuptures,  72.  When  tbey  re- 
cognise it,  72.  A  neutral  court  may  potice  some  unlawful  acts  on  the 
bigb  seas  not  piracy,  s.  74.  And  restore  property  there  captured,  s. 
74  ;  cases.  Only  legal  cruisers  are  exempted  from  neutral  exami- 
natkm  as  to  ibelr  prizes,  s.  74.  And  a  mere  colourable  coiROUssion 
is  as  none,  s.  74.  And  the  neutral  may  allow  both  bell^ereuts  to 
equip  armed  vessels  in  his  ports,  s.  74.  This  is  impartial  neutrali- 
ty, a.  74. 

A  neutral  cargo  in  an  enemy's  armed  vessel  is  not  prize  of  war  ; 
see  the  Atalania's  case,  vii,  ch.  224,  a.  9.  22.  Neutral  territory, 
capture  on,  vii,  ch.  224,  a.  9.  29.  Only  the  neutral  stale  can  com- 
plain, id.  Neutral  consul  his  power  to  claim  or  not,  id.  None  of 
course,  id.  A  neuiml  siiip  forfeits  ber  natural  protection  If  she 
commences  hostilities,  id.  On  or  from  nt^utral  ground,  id.  Damages 
to  a  neutral  plundered  by  a  privateer,  rule,  &c.,  vii,  rh  224,  a. 11.6, 
NEVER  BAILIFF,  EXECUTOR,  OR  ADMINISTRATOR. 
Pleas  by  each,  vi,  cb.  179,  a.  10. 

'    NEW  ASSIGNMENT,   in   trespasss   by  the   ph.,  v,  cb.  173, 
a.  2.  4. 

V,  cb.  173,  a.  4.  New  assignment.  In  trespass  the  deft,  may  often 
plead  the  general  bar,  and  drive  the  pit.  to  new  assign  ;  as  where 
tbe  del^.  pleads,  bis  soil  and  freehold  &:c.  in  A,  pit.  must  reply  and 
'  new  assign  the  trespass  in  another  and  his  close ;  manner  of  so 
pleading  kc,  1  to  4.  So  trespass  in  tbe  pit's,  close,  and  general 
bar  and  new  assignment,  5.  Like  ca»e,  6.  New  as^gnment 
waives  tbe  matter  in  (be  declaration  &c  7  ;  and  puts  an  end  to  (be 
bar  pleaded  thereto,  7.  As  (o  new  assignment  of  the  day  or  time ; 
deft,  justified  an  flssauh  In  bis  own  defence,  and  varied  from  the 
day  In  the  pit's,  declaration,  no  new  assignment  allowed,  8.  Day  . 
not  material,  8.  Same  principle,  9.  Trespass  for  taking  ten  mat- 
tocks of  the  pit.  in  R. ;  plea  as  to.  9  ;  not  guilty  and  issue  as  to^  10. 
In  his  close  &c.  damage  feasant,  pll.  demurred  ;  points  decided,  10. 
Much  prolixity  and  new  assignments  easily  avoided  by  a  correct 
declaration  in  ibe  first  instance,  1 1  ;  reasons,  12.  Pit.  may  new 
assign  to  part  and  take  issue  on  part ;  cases,  13.  Pit.  cannot  new 
assign  but  hbere  two  assaults,  13.  Some  replications  viewed  as 
containing  new  assignments  that  do  not,  14.     New  assignment  as 
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fa  Bs  it  goes  is  a  new  declaration;  reasons,  15.  Where  deft's. 
plea  gives  rise  to  new  matter  pit.  may  new  assign,  16.  None  iftas 
close  be  named  in  the  declaration,  17.  New  assignment  must  be 
accurate  and  proved,  18.  Not  confined  to  quart  davivm  fregit, 
19.  And  may  be  when  the  plea  makes  the  talcing  of  goods  &c. 
local,  20.  So  if  the  defl's.  plea  mekes  the  time  material,  21.  As 
two  batteries  on  one  day;  cases,  21.  Pit.  may  new  assign  as  to 
matter  as  well  as  time  and  place  ;  reasons,  32.  Pit.  must  prove 
his  new  assignment ;  reasons,  23.  In  assaults  &c.  new  assignment 
can  be  necessary  only  wliere  but  one  count,  35.  Very  different  to 
new  assign  and  to  aggravate  the  charge  in  the  declaration,  26. 
How  new  sssignmenis  merely  to  aggravate  the  trespass,  27,  28,  39. 
Forms  of  pleading  lo  rejoinder  ;  tbe  novelty  of  this  kind  of  new 
assignment  considered,  30,  31.  Where  no  new  assignment  is  ne- 
cessary, 32.  What  a  good  new  assignment,  33.  None  in  replevin, 
■  V,  ch-  171,  a.  7.  16.     When  necessary,  v,  ch    173,  a.  1. 

NEW  HAMPSHIRE,  statute  titles  in,  vii  ch.  223,  a.  2.  1,  S. 
NEW  JERSEY,  statute  titles  in,  vii,  ch.  223,  a.  7.  I,  26. 
NEW  TRIAL,  vi,  ch.  1S3,  a.  3.  New  trial  is  a  rehearing  a 
cause  by  a  new  jury,  1.  Depends  on  the  legal  discretion  of  the 
court,  2;  a.  6.  17.  Maxim,  where  the  party  has  not  justice  done 
him  in  one  trial  be  is  entitled  to  another,  2.  New  trial  and  arrest  of 
judgment,  8,  4,  5.  Only  way  to  correct  a  verdict,  5.  Where  io- 
troduced,  6.  Granted  on  affidavit,  7.  Where  granted  or  not, 
8,  9,  10. 

VI,  cb.  183,  a.  4.  New  trials  allowed  for  mistake  of  the  party, 
as  to  the  jury,  1,  2.  For  any  gross  misbehaviour  among  ihe  jurors, 
3.  For  verdicts  against  evidence,  and  hard  actions,  4.  For  a  ver- 
dict against  the  record  or  law,  5.  For  excessive  damages,  6.  For 
insufficient  damages,  7,     For  errors  in  the  judge,  8. 

VI,  ch.  183,  a.  5.  For  various  other  causes;  as  for  mistrial,  1. 
For  locality  of  trial,  2.  For  imperfect  verdicts,  3.  For  irregu- 
larity, 4.  After  two  concurrent  verdicts,  5.  After  trial  at  bar,  6. 
For  misconduct  of  witnesses,  7.  None  for  want  of  evidence  which 
might  have- been  had,  8.  Verdict  set  aside  on  affidavit  of  eight  of 
the  jurors,  9.  A  special  verdict  amended.  10.  Never  granted  if 
the  prisoner  be  acquitted,  11.  May  be  moved  for  after  a  motion  in 
arrest  of  judgment,  12.  Allowed  in  quo  warranto,  12.  None  in  a 
writ  of  right  in  England,  13.  Insufficiency  of  counts  not  a  cause 
of,  13.  Not  to  let  in  proof  a  policy  is  illegal  &ic.,  13.  Excessive 
damages,  13.  When  the  first  verdict  will  stand  E£c.,  14.  Where 
the  jury  misbehave,  as  draw  lots  be.,  1&. 

VI,  ch.  183,  a.  6.  American  cases  ;  reasons  of  the  motion  for, 
must  be  filed,  1.  Not  granted  where  substantial  justice  is  done,  3. 
New  evidence  no  reasoo  &£c.  3.  One  of  the  jury  a  witness  to  prove 
misbehaviour  in  the  jury,  4.  Not  such  to  average  be.,  4, 16.  Not 
graoted  where  the  whole  court  admitted  the  piece  of  evidence,  6. 


.y  Google 


974  INDEX. 

As  to  courts  lie,,  6.  Judge  mUlakea  u  to  enieacB,  7,  8,  Becaute 
•  paper  improperly  went  to  the  jury,  9.  Because  the  judge  did  not 
sum  up  the  evideoce  &c.  10.  One  judge  may  decide  a  monon  io 
arrest  of  judgment,  1 1 .  New  trial  refused  where  the  evidence  dif- 
fered from  a  part  of  the  declaratioD,  12.  Not  for  party's  forgetting 
a  fact,  t3.  Granted  because  erideace  was  improperly  rejected,  14, 
27.  By  court  below,  15.  Refused  where  the  verdict  was  against 
the  weight  of  evidence,  IS,  19.  So  where  evideoce  was  after  dis- 
covered, 30.  But  granted,  31  ;  so,  32.  Not  merely  to  impeach 
the  character  of  a  witness,  33.  Granted  on  new  discovered  evi- 
dence, 34.  So  for  ibe  judge's  misdirection,  25.  Third  trial  grant- 
ed because  the  jury  mistook  the  law,  36.  None  if  the  jury  impro- 
perly take  a  paper  bat  do  not  look  at  it,  38.  None  evidence  on 
both  aides  itc,  39  ;  other  cases,  SO  to  36.  Time  to  move  for  a  new 
trial,  37. 

VI,  cb.  183,  a.  7.  In  criminal  cases  ;  granted  because  a  juror 
made  previous  declarations,  I.  None  in  penal  actions  if  deJt.  be 
acquilted,  3,  3.  May  be  as  the  part  of  the  deils.  convicted,  4. 
New  trial  if  the  deft,  get  a  verdict  by  a  trick,  4,  6.  So  in  quo 
warranto,  though  he  is  acquitted,  4  ;  but,  5.  And  refused  in  a  ritrt 
case,  6.     How  defts.  convicted  must  he  present,  id. 

VI,  cb.  183,  a.  8.  Difference  between  a  new  trial  and  a  ee- 
nirefacioi  de  nevo,  1.  No  trial  granted  for  the  deft.,  verdict  mis- 
heard, 3.  Deft,  must  be  in  court  to  move  (or  a  new  trial  in  a 
criminal  case,  3. 

NEW  YORK,  statutes  in,  how  construed,  vii,  cb.  196,  a.  8. 
Ststute  titles  in,  vii,  ch.  333,  a.  6.  1,  34. 

NEWSPAPERS.    See  Gazette. 

NEXT  OF  KIN,  iv,  ch.  136,  a.  1  ;  cases.  Who  is  or  U  not, 
iv,  ch.  136,  a.  3;  iv,  ch.  135,  a.  7;  i,  cb.  39,  a.  1.  10,  11,  next 
friend.     See  Proehein  Amy. 

NEXT  HEIR,  or  next  heir  male  Sic.  When  a  word  of  pur- 
chase, iv,  ch.  135,  a.  5. 

NIGHT-TIME,  trespasses  in,  v,  ch.  173,  a.  5.  3.  How  punish- 
ed 8£C.,  vii,  ch.  313,  a.  7.  9.     Burglary,  a.  8. 

NIGHT-WALKERS.  When  they  may  be  arrested.  See  Ar- 
retU,y,  cb.  150,  a.  9.  When  held  to  the  peace  ;  and  vii,  cb.  306, 
a.  4.  3. 

NIHIL  DEBET,  or  nil  debet.  General  issue  in  debt  for  r«it, 
v,  ch.  151,  a.  9.  Denies  the  tease  and  the  debu  See  Rent,  Debt 
For. 

JVil  debet  as  to  part  pleaded,  iv,  ch.  121,  a.  2.  19  ;  a.  3.  In 
qui  (on,  the  effect  of  this  plea,  iii,  cb.  91,  a.  4.  Where  pleadable } 
also  iii,  cb.  75,  a.  19.  10  ;  also  nil  detinet. 

V,  ch.  154,  a.  I.  3.     General  issue  in  debt. 

V,  cb.  163,  a.  1.  All  debet  is  the  general  issue  in  debt;  not 
pleadable  to  debt  on  a  single  bill  undei  seal ;  reason^  I.    iSeciif, 
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when  not  founded  on  the  very  dead  ;  but  in  all  or  part  on  matter 
subsequent  or  coodittoQ ;  where  good  on  debt  on  judgment,  3. 
Where  not,  2.  Debt  for  a  legacy  nil  debet  is  a  good  plea,  3.  So 
if  the  deft-  never  was  chargeable,  3.  So  good  if  in  discbarge  of 
the  condition  of  the  obligation  and  not  of  tbe  penal  part ;  reason, 
4.  Good  if  the  deed  be  only  inducement ;  not  to  an  action  by  tbe 
auignee  of  a  bail  bond,  5.  What  is  in  evidence  on  nit  debet,  rent 
sued  far,  7.  At/  debet  is  good  in  debt  against  an  executor  8tc.  on 
devattmit,  8.  So  in  debt  on  deed  to  pay  as  much  money  as  A  owes, 
9.  ^are,  if  the  debt  be  released,  10.  Not  if  the  deft,  has  mat- 
ter of  excuse  or  discbarge  ;  and  other  cases,  1 1 .  Where  good  after 
verdict,  13.  Good  in  debt  on  simple  contract,  13.  Plea,  bond 
given  for  goods  sold,  14.  On  Rt7  dtbet  executor  may  prove  the  minor 
come  of  age  Stc.  16.  Good  if  tbe  deed  or  record  be  but  induce- 
ment. 17.     Where  good  in  debt  for  rent,  18. 

NIL  DICIT.  In  bar,  v,  ch.  175,  a.  16,  bow  entered  &».  So 
if  tbe  deft,  appears  and  does  not  plead  according  (o  tbe  course  of 
the  court,  judgment  is  entered  against  him  on  Ati  dint,  2  to  5. 
Judgment  by  nil  dicit  on  rule  of  court,  6. 

V,  ch.  171,  a.  8.  10.  Where  the  ph.  in  replevin  must  lakB  judg- 
ment by  nU  iieit. 

NIL  HABUIT  IN  TENEMENTIS,  v,  ch.  161,  a.  9.  3.  This 
is  no  plea  in  an  action  for  use  and  occupation,  ii,  ch.  5.5,  a.  3.  £  ; 
sod  the  reasons.  6.  ' 

IV,  ch.  131,  a.  2.  22.     Cases  in  which  ibis  plea  is  pleaded. 

IV,  ch.  121,  a.  3.  3-  la  a  bad  plea  to  plead  nil  JiMuit  in  tene- 
mentit,  when  the  lease  is  by  indenture  ;  for  be  is  estopped  ;  or  any 
plea  that  amounts  to  it  in  substaoce,  2  to  6. 

NINE  PINS,  v,  ch.  145,  s.  8.     Playing  at  it  is  unlawful. 

NISI  PRIUS,  State  court ;  cause  from  to  Federal  court,  rii,  ch. 
224,  a.  8.   17. 

NOBILITY  RENOUNCED.     See  JVaturaiixation. 

NOCTANTUK.  See  AiffAr-TVmc;  also  see  Burglary,  vii.cb. 
212,  a.  8. 

NOISES.  Great  noises  in  the  night  are  offences  indictable,  vii, 
ch.  208,  a.  II.  4.  As  making  great  noises  with  a  speaking  trumpet 
in  tbe  night  to  tbe  disturbance  of  tbe  neighbourhood,  and  deemed  a 
nusance. 

NOLLE  or  NOU  PROSEQUI,  v,  ch.  175,  a.  12.  6.  Pit. 
may  enter  as  to  one  deft,  afler  judgment  against  the  other  ;  delis. 
found  guilty  in  IrespHsa,  pit.  may  enter  a  nolle  protequi  against  any 
of  them,  a.  7.  13.  And  the  difference  between  this  and  a  nonsuit, 
14  to  31.  Is  a  discharge,  22.  When  will  tbe  court  permit  it,  33 ; 
a.  13.  When  does  it  amount  to  a  retraxit.  See  ii,  ch.  70,  a.  1.6. 
No  action  lies  for  a  malicious  prosecution.  When  not  allowed,  ii, 
cb.  63,  a.  3.  32. 

NO  MAN  is  held  to  accuse  himself;  nor  is  any  one  held  to  an- 
-swei  any  question  to  his  disgrace,  iii,  ch>  80,  a.  1.  48. 
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NOMEN  SINGULARE,  ir,  ch.  US,  t.  S.  14.  In  gavelkind 
lands,  the  'word  hetn  in  the  plural  ia  equivalent  to  tbe  uogular  heir 
in  common  cases. 

NOHEN,  collective  as  to  relations  8cc.,  iv,  ch.  127,  a.  14. 

NOMINAL  DAMAGEIS  given  in  several  cases,  i,  ch.  38  ;  iv, 
ch.  132,  a.  8.  5,6,  kc. 

NOMINE  PCEN^.  Such  was  a  distress  at  common  law ;  a 
mere  p)edge  or  security  to  compel  a  duty  to  be  perforioed,  v,  ch. 
136,  R.  16.  2,  5.  Is  but  a  personal  duty,  v,  ch.  15l,a.  4.  5  j  a- 
11.  1  lo  .5.     To  fix  it  there  must  be  a  demand  of  tbe  rent,  id. 

NONAGE.  See  Infancy,  Guardiam  and  ^Rnort  Sec.,  ii,  ch. 
35  8m-. 

NON  ASSUMPSIT;  plea.  See  luvt  in  JIttumjmt,  iii,  cb. 
91,  a.  1,  2.  Evidence  proper  thereon,  also  auumptU.  Any  matter 
is  evidence  in  it  that  shews  no  contract  existing  when  the  action  is 
brousht,  id. 

NON  ASSUMPSIT  INFRA  SEX  ANNOS,  plea.  See  Limi- 
talions  of  Perianal  Aetioru  ;  and  v,  ch.  161  8ic. 

NON  CEPIT,  plea  in  replevin,  v,  ch.  171,  a.  7.  5.  Is  the  gen- 
eral issue  in  replevin  ;  property  caoDot  be  given  in  evidence  on  it, 
but  must  be  pleaded  ;  non  cepit  of  a  part  may  be  pleaded.  Art.  8. 
4.  JVoB  eepit  modo  ti  forma,  9.  jjjt.  10.  1.  JVbn  tepit,  3 ;  and 
other  cases. 

See  Replevin,  iisue  in,  iii,  ch.  91,  a.  7.  This  plea  admits  the 
property  ia  in  the  pit.  id.  On  it  the  deft,  may  prove  he  took  in 
another  place,  if  he  never  had  tbe  creatures  be.  in  the  place  named 
in  the  declaration.  See  I$sve,  and  Repkein. 

NON  COMPERUIT  AD  DIEM,  v,  ch.  144,  a.  16.  7.  When 
the  condition  is  performed  &ic. 

NON  COMPOS  MENTIS,  one  indicted  for  murder  cannot  be 
tried.  See  CommonioealtkY.J^'Cautland.  See  Guardiam,  Minon, 
Pertont  Aon  Compotet,  kc.,  ii,  cb.  35.  See  Insanity. 

NON  CULPABILiS,  die  ancient  plea  io  Latin.  See  JVW 
GviJty. 

NON  DAMNIFICATUS,  pleaded  in  bar,  iv,  ch.  120,  a.  2.  37; 
iv,  ch.  121,  a.  4;  vi,  ch.  179,  a.  11.  1.  Where  the  proper  plea  ia 
several  cases. 

VI,  ch.  169,  a.  3.  Is  the  proper  plea  when  the  deft,  is  (o  save 
harmless  generally  ;  not  when,  as  to  a  particular  thing,  ii,  ch.  60. 
As  to  bastard  children. 

NON  DEDIT,  may  be  pleaded  as  the  general  issue  in  formedon, 
iv,  cb.  129,  a.  3.    See  Ae  Dona  Pat. 

NON  DEMISIT,  pleaded  in  bar  in  covenant  be.,  iv,  ch. 
121,  a.  2.  19.  To  part,  32.  V,  ch.  151,  a.  9.  In  debt  for  rent, 
9,10. 

NON  DETINET,  pleaded  in  bar,  vi,  ch.  178,  a.  14 ;  i,  ch.  29. 
Executors  and  administrators  ;  auter  droit,  i,  ch.  9,  a.  19. 
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NON  DEVASTAVIT,  is  a  special  plea,  iv,ch..llft,  a.  6  ;  aod 
vi,  cb   129,  a.  3-  Dudley  v.  Sumoer. 

NON  DISSEIZIVIT,  or  did  not  disseize ;  tbe  general  issue  in 
all  cases  Id  nbich  ihe  pit.  charges  ihe  deft,  with  a  disseizin.  See. 
J<i'ul  Diiteizia  ;  and  maoy  cases  ia  land  actions,  especially  vi,  cb. 
178;  and  vi,  ch.  179. 

NON  EJECIT,  where  pleadable.  See  hsue  in  Ejectment,  iii, 
eh.  91,  a.  6  :  vi,  rh.  178,  a.  14  &tc.  EjectmenU 

NON  EST  INVENTUS,  returned,  v,  cb.  150,  a.  3.  4;  vi,  ch. 
199,  a.  4.  30.  See  Executori  and  Adminutratort,  i,  ch.  29,  a.  5. 
As  to  waste,  v,  cli.  136.  As  to  executors.  See  FaUe  Return,  ii, 
cb.  65.  a.  9. 

NON  EST  FACTUM,  pleaded  in  bar,  iii,  cb.  91,  a.  5.  See 
htne. 

V,  cb.  162,  a.  2.  Aon  ett  factum  means  the  party  did  not  seal 
and  deliver  tbe  deed,  1.  Proper  where  Ihe  deft,  never  made  the 
deed,  or  wbere,  by  alteration,  made  void,  1.  And  other  cases, 
1.  Special  nan  eat  factum,  how  pleailed,  1.  This  plea  cannot  be 
pleaded  in  several  cases,  though  tbe  ,deed  be  void,  or  rather  v<»d- 
able,  2,  Must  be  avoided  by  special  pleading,  as  if  the  bond  be 
usurious,  or  for  ease  and  favour,  2-  Or  void  for  infamy  or  du- 
ress &c.,  2.  Not  a  proper  plea  when  tbe  conditiou  is  void  in  law, 
3.'  This  plea  and  tender  inconsistent,  2.  Not  a  proper  plea  if  the 
deed  be  enrolled,  2.  May  shew  nothing  passed  by  it,  2.  Jury  must 
find  it  the  deft's,  deed,  2.  Smilb  t>.  Crocker,  2  ;  and  see  .^Itera- 
tions. Deed  made  by  one  A,  and  another  A  is  sued,  he  must  plead 
the  special  matter,  2.  On  this  plea  ail  the  attesting  witnesses  to 
be  called,  if  to  be  had,  2.  On  rasure  Sic.  is  in  evidence,  i.  So  if 
tbe  deed  was  never  completed,  2.  Whatever  makes  it  not  Ihe 
deft's.  deed,  at  the  time  of  tbe  plea  pleaded,  is  iu  evidence,  2.  If 
misread  to  one  unable  to  read ;  bow  pleading  a  schedule  disannex- 
ed,  admits  the  deed,  2. 

IV,  ch.  121,  a,  2.  6.  Is  a  good  plea  if  the  deed  be  altered,  sole 
question  on-no»  e»l  factum  is,  if  his  deed  at  tbe  time  of  the  plea ; 
duress  must  be  specially  pleaded,  a.  5.  11. 

V,  ch.  144,  a.  4.  Collins'  case,  not  pleadable  where  the  party 
seals ;  must  avoid  bad  bond  by  special  matter. 

V,  ch.  150,  a.  B.  Pleaded  to  a  bail  bond,  pleadable  in  debt  for 
rent,  v,  ch.  161,  a.  9.  9  ;  and  if  the  deed  be  void. 

VI,  ch.  179,  a.  12.  This  plea. 

NON  EST  HEBES  VIVENTIS  ;  the  construction  of  this 
maxim,  iv,  ch.  125,  a.  5.  15. 

NONFEASANCE,  defined,  ii,  ch.  68,  a.  1.  3.  Where  ooe 
neglects  to  do  something  he  ought  to  do,  iv,  cb.  131,  a.  2.  2. 

NON  FEOFFAVIT,  iv,  ch.  129,  a.  3.  1. 

NON  FIT  INJURIA  VOLENTIS,  i,  ch.  9,  a.  7.  2.  As  one 
paying  an  illegal  w^er,  ii,  ch.  £6,  a.  2.  6. 

VOL.  viii.  48 
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NON  INFREGIT  CONVENTIONEM,  i»,  cL.  121,  a.  2.  13. 
This  IS  a  proper  plea  where  ihe  ph.  concludes  his  declaratioa,  aad 
so  the  deft,  has  brokeo  bis  covenant,  and  ou  a  single  point ;  cases  on 
these  points,  and  grounds  of  them,  iv,  cb.  131,  a.  5.  11. 

IV,  ch.  130,  a.  3.  10.  Pleas  on  this  poioL  IV,  ch.  133,  a.  3  5. 
This  plea  is  bad  where  too  general,  and  makes  two  negatives;  or 
pals  too  many  matters  io  issue. 

NON-INTERCOURSE  Ue.,  statutes,  vii,  ch.  334,  a.  5.  Cases 
decided,  a.  8. 

NON  MANUTENUIT,  where  pleadable  in  case,  iu,  cfa.  91,  a. 
3.  5 ;  and  so  specially  traverses  the  points  of  the  declaration. 

NON  OBSTANTE  VEREDICTO,  v,  ch.  170,  a.  5.6.  Pit. 
bad  judgment  notwiihslaoding  a  verdict  was  fnund  for  Ihe  deft. 

NON  OBTULIT.  v,  ch.  170,  a.  5.  6.  Where  replied  to  a  ten- 
der in  bar  of  damages  wiib  a  lovi  tempi  Jtritt,  and  a  profert  of  a 
bank-note  Sec. 

NON  OMITTAS,  an  English  writ,  not  technically  adopted  here. 

NON  PROS,  where  Jtidgmeiit  may  be  entered  for  or  not,  vi,  ch. 
194,  a.  1.  8;  directly. 

NON  RAPUIT,  where  pleadable  in  case,  iii,  ch.  91,  a.  3.  5; 
and  so  specially  traversing  the  point  of  the  declaration. 

NON-SANE  MEMORY.    See  Ituanity. 

NONSUIT;  ph.  nonsuited,  may  sue  again,  i,  ch.  13,  a.  5.  9. 
So  if  he  discoGlinue. 

Ill,  ch.  96,  a.  3.  6.  But  in  some  cases  a  nonsuit  may  be  a  bar, 
as  if  in  the  first  action  ibe  pit.  is  barred  on  his  own  evidence. 

V,  cb.  1G7,  a.  8.  6.  Nonsuit  or  other  discharge  as  to,  or  of  one 
of  several  defts.,  trespassers,  discharges  the  rest.  Qui  tta»  informer 
nonsuited,  v,  ch.  148,  a.  1.  10. 

V,  ch.  175,  a.  12.  Mofuuit,  tni  nolie  protequi ;  ph.  nonsuited  is 
out  of  court,  and  pays  costs,  1.  Nonsuit  of  one  pit.  is  that  of  all 
in  personal  actions,  except  where  summons  and  severance  lie,  S. 
Generally  may  sue  again,  3.  Who  may  be  nonsuited,  and  wlieo,  3. 
If  one  be  in  real  action,  he  may  be  suminotied  and  severed,  3. 
Ph.  cannot  be,  if  be  has  judgment  against  any  one  of  the  defls.,  4. 
Nonsuit  as  to  part,  and  some  of  the  delis.,  5.  Aller  judgment 
against  one  deft,  pit.  may  enter  a  tiolU  protequi  against  another,  6. 
What  a  rttraxit,  and  not  a  Hontuit,  7.  May  be  a  nonsuh  after  judg- 
ment against  the  pit.  on  one  special  plea,  10.  Never  can  have 
judgment  after  nonsuit,  11.  Cannot  be  against  his  consent,  13. 
After  a  voluntary  one,  pit.  not  let  in  to  plead  to  a  new  point,  13. 
Other  cases,  14  to  34;  also  a.  13. 

NON  SUM  INFORMATUS;  plea  by  the  deft's.  Attorney, 
when  not  instructed  by  the  deft.,  vi,  ch.  177,  a   4.  4. 

NON-TENURE,  v,  cb.  176,  a.  13.  &.  JVon-tamre  pleaded  in 
abatement,  generally,  or  soecially ;  how  to  plead  h  with  disdaimer, 
6.    Where  in  bar,  where  m  mbaiemeot,  6.    Not  pri^rly  a  plea  k 
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bar  or  abatement,  6.  Materia)  parts  of  Massachusetts  act  of  Feb- 
ruary 27,  1796,  7.  CoDStruclion,  8.  ^on-tenure  in  dower,  8, 
Diaclaimer  as  to  part,  and  plea  as  to  part,  9,  10.  ^on-tenun 
pleaded  lo  part,  and  pit.  entered  on  the  rest,  11.  Piea  Aefl.  took 
ihe  profits  ia--,  13.  TpaemeDis  descended  Sec-,  13.  In  doner 
against  two ;  plea  as  to  part  the;  hold  severally  ;  rest  non-tenure,  14. 
Plea  of  non-ienure  is  not  taken  away  by  said  statutes,  16.  JVo»- 
tenure  lo  part,  1&.  Only  one  charged  as  tenant  can  disclaiin,  16. 
What  general,  what  special  non'tenitre,  16.  Two  disseizors  are 
tenants,  and  neither  can  plead  non-tenure,  17.  Pleading  non-tenure 
of  the  whole,  also  of  part,  18.  Only  the  freehold  is  disowned  b^ 
the  mere  plea  of  non-ienure  ;  may  plead  this  plea,  and  yet  hare  a 
reversion  in  fee,  19.  But  his  plea  of  non-tenure  and  disclaimer, 
disowns  the  whole,  and  the  pit.  recovers  the  whole,  19.  On  feudal 
principles  a  disclaimer  wor!<ed  a  forffiture  in  some  cases,  30.  Dis- 
claimer &Ec..  how  pleaded,  21.  Where  no  plea  in  mortgages,  iv, 
eh.  1 13,  a.  5.  51.  Must  be  in  abatement,  41.  Cannot  be  given  in 
endencB  on  the  general  issue,  iii,  ch.  91,  a.  6.  7,  Higbee  v.  Rica 
Special  in  abatement,  vi,  ch.  179,  a.  7.  7. 

IV,  ch.  Ii5,  a.  5.  li.  Pleaded  in  common  recovery. 

NON-USEB  ;  a  right  of  way  not  lost  by  twenty  years*  non-uter. 
White  0.  Crawford,  iii,  ch.  79,  a.  11.  16;  vi,  ch.  IM,  a.  12;  n, 
cb.  196,  a.  2.  Repeals  not  a  statute. 

NON  USURPAVIT,  vi,  ch.  186.  a.  13,  3.  Is  not  a  proper  plea 
in  quo  uiarraato.  as  it  does  not  answer  (be  charge. 

NORTH  CAROLINA,  statute  titles  in,  vii,  ch.  333,  a.  12. 1. 

NOSCITUR  A  SOCIIS,  iv,  ch.  130,  a.  2.  38. 

NOTARY  PUBUC.  See  BHU  and  Promitory  JVotet ;  and 
see  Evidence.  Foreign  acts  of,  admitted  in  evidence,  witboot  proof 
of  his  S'lal,  iii,  ch.  96.  a.  4.  17. 

NOTES,  promissory,  8tc.,  i,  ch.  20.  See  BilU  ^e.  See  iii,  ch. 
90,  a.  10.  Negotiable  paper  note  sued  and  filed,  is  no  part  of  the 
record,  v,  ch.  137,  a.  4.  12,  13,  18.  Does  debt  lie  on  a  note,  iv, 
ch.  139,  a.  8.  13. 

NOTES  OF  JUDGES,  of  counsel,  and  of  officers ;  amend- 
ments made  by  them,  vi,  ch.  184,  a.  2.  6,  9,  Sic.;  vi,  cb.  189, 
a.  3.  11. 

NOTHING  IN  ARREAR,  plea,  iv,  ch.  117,  a.  4.  I ;  iv,  «h. 
131,  a.  2.  32.  Plea  nothing  in  arrear;  so  v,  cb.  151,  a.  9.  1,  4; 
and  see  Riens  in  Arrear. 

NOTHING  PASSED,  iv,  ch.  121,  a.  2.  22.  By  the  lease  ke., 
V,  ch.  151,  a.  9.  9.  For  if  nothing  passed  by  the  deed  to  the  lessee, 
then  no  rent  is  due,  9.  Admits  the  deed  was  executed,  9.  Nothing 
passed  by  the  deed,  vi,  ch.  173,  a.  34.  15. 

NOT  GUILTY,  the  general  issue  in  almost  all  cases  of  torts 
and  crimes.  See  Divieions  of  Torts  and  Crimea.  See  Ltue,  iii, 
ch.  91. 
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NOTICE  IN  EQUITY  TO  PURCHASERS,  iv,  ch.  109,  a. 
6 ;  cases.  When  an  after  purchaser  has  notice  of  a  prior  deed 
not  recorded.    See  Second  PMrchater,  iv,  ch,  116,  a.  6.  I  to  15. 

NOTICE  AND  REQUEST,  vi,ch.  177,  a.  II.  Refereoces.  1. 
General  request  is  mere  form,  2.  Special  requests  must  be  actually 
on  a  party,  alleged  and  proved,  3.  Twelve  different  kinds  of  Dotices 
described,  3.  Not  required  where  the  matter  is  supposed  to  he 
known,  3.  Statute  form  of  ootice  must  be  exactly  pursued  and 
staled,  3.  Defective  notice  is  not  cured  by  the  party's  appearance; 
3.  One  may  silently  waive  his  right  to  notice,  3.  Counsel  gives 
advice  to  the  one  who  employs  him,  his  client,  and  he  gives  notice 
to  the  other  party,  4.  Party  to  do  the  first  act  is  to  give  notice  of 
ibto  the  other,  5.  Generally  notice  left  at  one's  house  is  sufficient, 
6.  But  to  bring  one  into  contempt,  must  be  personal  notice,  & 
Where  notice  to  the  party  faiiuself.  or  to  his  attorney,  7.  As  to 
produce  papers,  8.  If  I  am  to  do  nn  act  to  or  with  A,  at  a  place, 
and  no  time  named,  I  must  notify  him  of  the  time,  9.  If  I  am  to 
pay  A  for  goods  such  price  as  he  sells  for,  he  must  give  me  notice 
of  that  price ;  when  one  is  bound  to  take  notice,  several  cases,  10. 
One  bound  to  take  notice  of  a  condition  affecting  his  estate,  II, 
Manner  of  making  request  ought  to  be  certain  and  express,  12. 
Special  request  is  substance  to  whom  to  be  made,  13.  Enough  if 
to  one  of  several  contractors,  ]&.  So  if  good  in  substance,  13. 
Where  notice  is  intended,  1 4.  Performing  pan  supersedes  a  special 
request,  15  Notice  to  be  given  by  one  party  to  the  other  of 
trial,  tC.  No  notice  to  produce  paper  on  record,  17.  Nor  if 
the  matter  lie  equally  in  the  knowledge  of  both  parties,  1 8.  Where 
notice  to  the  party  himself,  19,    See  Request. 

VI,  ch.  194.  As  10  practice,  a.  1.  9.  Party  held  to  reasonable  no- 
tice, though  not  that  kvhich  practice  hat  established.  Notice  of  mo- 
tion, a.  6.  25. 

VI,  ch,  194,  a,  3.  11.  Notice  of  a  declaration  or  of  a  plea  filed, 
is  void  if  on  Sunday,  though  by  consent ;  this  is  public  policy,  12. 
Notice  pending  suits  kx:.,  vi,  ch.  194,  a.  5  ;  cases    I  to  24, 

V,  ch.  iSl,  a.  9.  1.  Leasee  cannot  apportion  his  rent  by  giving 
notice  he  quits,  1.     Where  notice  musi  be  ^iven  to  quit,  I, 

VI,  ch,  178,  a.  33.  5.  Notice  to  quit.  Not  necessary  where  the 
lease  ends  on  a  precise  day  ;  reasons,  5,  Where  from  year  to  year, 
5.  To  what  day  this  notice  to  quit  has  relation,  6.  Where  accept- 
ing rent  is  a  waiver  of  nolice  to  quit  or  not,  7,  To  one  joint  tenant 
is  sufficient,  7.  So  to  the  officers  of  a  corporation,  7.  Notice  to 
quit  if  the  lessor  sold,  where  not  waived,  8.  Letters  of  lessor  and 
lessee  as  lo  notice  evidence,  8.  Notice  to  be  given  by  tenant  in 
tail  and  remainder,  9.  No  notice  where  no  tenancy  between  the 
parties,  10.  Necessary  only  where  the  occupier  holds  himself 
tenant,  10-  None  necessar)'  to  a  tenant  at  sufferance,  nor  tenant  at 
will,  10.     Nor  to  one  holding  adversely,   10;  though  he  denies 
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boMing  adversely,  10.  Nor  to  one  not  tenant,  but  at  work  on  the 
land  expecting  to  buy  it,  10.  Nor  to  a  mere  servant  or  baili£l^  10. 
Must  be  where  a  tenancy  exists,  as  between  mortgagor  and  mortga- 
gee in  New  York,  11.  Wbere  a  tenancy,  though  no  speci&c  reut  is 
agreed  on,  12.  No  notice  to  quit  on  a  lease  for  a  year  and  no 
longer,  I3.  Lessor's  assent  not  implied  in  ibe  lessee's  holding  over, 
13 ;  points  decided,  13.  One,  the  lessor  had  done  no  act  rect^nis- 
ing  tbe  lessee  as  bis  tenant;  a  leading  principle,  13.  No  parol  re- 
newal of  a  lease  in  Massachusetts,  lit.  What  is  a  purchaser,  vii, 
cb.  326,  a.  6.  23. 

IV,  ch.  133,  a.  4.  IS.  Notice  to  quit  Sic,  to  teoant  for  years 
&c ;  rule  if  the  duration  of  tbe  lease  is  not  fixed  ;  but  at  will, 
must  be  notice ;  may  be  waived  by  consent  &C. ;  what  is  a  waiver ; 
reasonable  notice  deemed  half  a  year's  notice  ;  occupiers  on  shares 
or  at  a  reasonable  rent  are  tenants  ;  landlord  need  give  notice  but 
to  his  own  tenant,  and  on  execution  against  him  he  may  turn  out 
bis  under-tenants;  want  of,  how  waived,  ii,  cb.  53,  a.  4.  3,  4  ;  ii, 
«b.  5S,  a.  3.  19. 

Notice  to  parties  to  bills  and  notes.  See  BiUt  and  .Votes,  i,  cb. 
30,  a.  10  &c. ;  and  as  to  orders  and  inland  bills,  ii,  cb.  50 ;  vi,  cb. 
194,  a.  5.  I  to  34,  iKitices  pending  suits. 

NOTICES  BY  OFFICERS  executing  process  before  they  ar- 
rest &c.,  vii,  ch.  216,  a.  3. 

NOT  LEAVING  ISSUE.  Where  confined  to  one's  death,  iv, 
ch.  lis,  a.  3.  32,  23.  Differently  construed  as  to  real  and  person- 
al estate,  iv.  ch.  129.  a.  2.  9.     See  Dying  &u:. 

NOT  LETTERED,  may  be  pleaded.  See  JVon  Est  Factum; 
and  iii,  ch.  86,  a.  3. 

NOVEL  DISSEIZIN.     See  A»iize  of  Kovtl  Disseizin, 

NOXIOUS  means  insalubrious  ;  White's  case,  iii,  ch.  74,  a.  2. 

NUDUM  PACTUM.  A  note  without  consideration  is  void,  as 
between  tbe  maker  and  payee,  i,  ch.  1,  a.  S.  3.  Then  governed  by 
municipal  law,  3.  By  l.iw  merchant  after  endorsed,  3.  This  requires 
DO  consideration,  3.     What  a  nudam  pactum,  b. 

I,  cb.  I,  a.  46  AWara  pactuja :  is  if  a  mere  promise  to  pay 
another's  debt  without  any  consideration.  1.  Does  not  exist  in  the 
law  merchant,  I  ;  or  among  mercbanls,  1  ;  i,  ch.  20,  a.  7.  15. 
None  as  to  deeds  under  seal,  1.  Wilmot,  J.,  said,  there  was  none 
Bs  to  written  contracts,  3.  Nut  so  the  authorities,  2,  3.  4.  Gene- 
ral principle.  4.  No  nudum  pactum  as  Id  negnliable  paper  negotiated, 
nor  as  to  letters  of  credit,  4  Is  ss  to  a  promise  in  a  letter  without 
consideration,  5.  If  an  executor  have  no  assets  and  promise  to  pay 
a  legacy,  his  promise  is  nvdvm  pactum,  6. 

1,  cb.  9,  a.  14.  12.  If  A  give  a  void  deed  to  B,  and  takes  bis 
note  for  the  iconsideration  money,  it  is  nudum  pactum, 

V,  ch.  144,  a.  6.  4, 6.    Does  not  apply  to  a  bond  or  specialty. 
V,  cb.  155,  (.  15.     If  oqe  owe  me   £50,  and  I  merely  accept 
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£10,  in  payment,  it  is  nudum  pat^m,  and  no  discbarge  of  ihe  £50 ; 
nor  aided  by  a  promise  to  pay  tbe  rest  when  able.  Where  a  minor's 
promise  is,  ii,  ch.  35,  a.  6.  15.  Cooiracts  nudumpactum  not  includ- 
ed in  a  mil  directing  alt  debts  to  be  paid,  iii,  cb.  99,  s.  3. 

NUL  AG.^RD  FAIT,  v,  ch.  141,  a.  2.  5.  How  tbia  plea  may 
be  pleaded  and  tbe  replication  to  it  &c.  Seyeral  limes  pleaded,  i, 
ch.  13;  V,  ch.  141. 

VI,  ch.  179,  a.  5.  Several  times  pleadpd,  and  replications,  and 
6.     An  award  specially  pleaded  and  no  sward  replied. 

NUL  DISSEIZIN.  By  this  plea  the  tenant  sdmits  he  is  tenant 
or  Ihe  freehold,  when  the  wrii  alleges  be  has  it,  iv,  cb.  104,  a.  3; 
Pray's  case.  V,ch.  160,  a.  2.  2,  a  freehold  is  demanded  in  a  writ 
of  enlry.  Deft,  pleads  nul  dineizin,  is  estopped  to  prore  he  is 
tenant  at  will,  iii,  ch.  92,  a.  2.  6. 

VI,  ch.  176,  a.  16.  4.  Defi.  admits  himself  tenant  of  the  free- 
hold by  ibis  plea,  if  sued  in  a  writ  of  enlry. 

VI,  ch.  178.  a  24.     General  issue  in  a  writ  of  entry. 

NUL  FUIT  VASTUM,  iii,  ch.  78,  a.  15.  Pleadings  in  waste. 
JVulfuit  vnstum  is  the  general  issue  in  waste,  6.     See  Wattt. 

NULLA  BONA,  iv,  ch.  133,  a.  3.  10. 

NUL  TI  EL  PERSON.     See  Abatment. 

NUL  TIEL  RECORD,  vr,  ch.  179,  a.  13.  Is  a  general  bar 
in  several  actions.  Manner  of  pleading  it  and  replication,  3.  No 
plea  to  an  action  on  a  foreign  judgment.  3.  If  defl.  will  take  ad- 
vantage of  a  misrecital  he  must  plead  nul  tiel  record,  4, 

V,  ch.  150,  a.  6.  10.  Jful  tiel  recorti  pleaded  in  several  cases; 
V,  ch.  163,  debt  on  judgment,  nti/  tiel  record  the  proper  plea,  1. 
Material  part  of  tbe  plea  and  replication,  1 .  JVu/  tul  record  is  a  good 
plea  in  debt  on  an  escape,  2.  What  is  evidence  thereon  j  private 
statute  misrecited,  nul  tiel  record  a  proper  plea,  2.  Not  so  public 
siHtLite  ;  another  action  pending  in  another  court  pleaded  in  bar,  mtl 
tiel  record  a  proper  plea,  2.  How  as  to  the  same  court,  2.  .Scire 
facias  brought  against  bail,  another  9Cir«/actru  pleaded  in  abatement, 
replication  nul  tiel  record,  and  well,  2.  Other  cases  of  bail,  3. 
Record  of  tbe  same  court  pleaded  by  one  party,  other  must  reply 
nul  tiel  record  or  crave  oyer  8tc.  4.  Issue  joined  improper,  4 ; 
other  cases  as  to  bail,  5.  Now  nul  tiel  record  in  the  same  court  is 
pleaded  as  if  in  another  court,  6.   This  the  true  way,  6.   So  .o  22. 

V,  ch.  190,  a.  I.  Scire  facias,  a.  2,  3,  4.  Several  pleas  of 
nul  tiel  record  in  this  chapter.  Must  be  pleaded  if  a  judgment  in 
one  State  court  he  sued  in  a  Federal  court,  iii.  ch.  96.  a.  4.  22. 

NULLUM  TEMPUS  OCCURRiT  REGI.  How  applicable 
to  Virginia  8ic.,  viii.  ch.223,  a.  11.  48. 

NUNC  PRO  TUNC,  vi,  ch.  184,  a.  12.  12.  Entry  made ; 
bill  filed  nuncio  tunc,  19.  A  plea,  nunc  pro  tune,  «,  ch.  177,  a. 
12.  17.  ^ 

NUNCUPATIVE  WILLS,  iv,  ch.  127,  a.  2.  6, 7, 8,  9, 21.  The 
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maierttl  ckuHS  in  MaasachuseUs  acts  as  lo  nuncupative  wiUs.  One 
in  Virginia  proved,  6.  '' 

NURSE  CHILD,  ii,  ch.  60,.a.  7.  A  child  is  a  nurse  child  lUl 
s^ven,  and  placed  most  properly  niih  the  mother.  If  abused  the 
court  will  place  it  elsenhert.  See  Battardt.  Father  entitled  to 
the  cnsiody.  ii,  ch.  51,  a.  St.  13,  13. 

NURTURE,  guardians  by.  See  Guardiam.  Minors,  fye.  ;  and 
ii,  ch.  35,  a.  2. 

NUSANCE,  iii,  ch.  74,  a.  1.  General  principles.  The  ancient 
asdse  of  Dusance  is  not  now  in  use,  1.  Whatever  Boaoys  another 
is  a  nusance,  and  may  be  removed  by  the  party  aggrieved  in  a 
peaceable  manner,  2.  Are  public  or  private,  3.  Is  one  to  corrupt 
the  air,  3.  But  not  to  deprive  one  of  a  pleasant  prospect ;  refer- 
ence, 3. 

IR,  ch.  74,  a.  3.  Nusances  to  houses,  1.  By  overhanging,  3, 
3.  Every  continuance  is  a  nusance  ;  feoffee  may  abate ;  and  be- 
fore any  dropping,  3.  If  the  owner  of  an  upper  room  let  it  fall 
on  a  lower  one,  it  is  a  nusance,  4.  Overhanging  is  purged  by  both 
houses  coining  into  the  same  bands,  5.  And  if  they  again  come 
into  several  bands  no  action  lies,  5,  So  far  as  my  house  overhangs 
and  casts  water  on  A's  lands  it  is  a  nusance,  and  he  may  abate  the 
pan  overhanging,  6.  Nusance  if  one  let  his  hay  rot  on  my  land,  6. 
Nnsances  to  ways,  6. 

Ancient  lights -,  case  lies  for  stopping  them;  or  windows  must 
have  existed  dme  out  of  mind,  7.  Is  only  by  a  prescriptive  right 
the  deft,  can  be  prevented  building  on  his  own  land,  7.  I  have  two 
adjoining  lots,  and  build  on  one,  and  sell  the  other  to  B,  he  cannot 
build  on  it  so  as  to  stop  my  lights,  though  not  ancient,  8.  What  are 
anciem  lights  ^  point  of  sixty  years,  9.  If  I  build  a  house  on  my 
land  and  sell  it  to  B,  neither  I  or  any  oue  under  me  can  build  on 
my  adjoining  land  to  slop  bis  lights,  though  not  ancient ;  the  reasons, 

10.  Lights  placed  near  the  street  are  as  ancient  lights,  1 1  ;  reason, 

11.  If  my  house  have  the  privilege  of  ancient  ligbts  as  to 
B's  lot,  and  I  buy  his  lot,  the  privilege  is  gone  forever  as  to  bis  lot ; 
bat  if  I  sell  my  house,  case  b  as,  10,  13.  The  devisor  enables  the 
devisee  lo  enlarge  a  building,  he  may  obstruct  ancient  lights,  held 
unddr  the  same  devisor,  13. 

Corrupt  air ;  it  is  a  nusance  to  corrupt  the  air  one  uses  in  any 
considerable  degree,  14.  Must  be  such  as  to  make  the  air  noxious 
or  ODwIioleEome  ;  as  the  case  of  a  pig-stye,  15,  16,  17.  So  if  A 
corrupt  a  stream  I  use  by  bis  dressing  skins  in  it,  this  is  a  nusance 
to  ne,  18.  A  trade  or  erection  need  nst  be  unwholesome  to  make 
a  nusance,  it  is  eooogb  it  be  uncomibnable,  18.  Cases  as  dye- 
bouse  be.,  19. 

U,  ch.  74,  a.  3.  Nusances  to  lands ;  as  where  the  smoke  of  a 
smelting-bouse  kills  the  pit's,  grass,  com,  8ic.,  or  inJureB  his  crea- 
tures, t.    So  10  neglect  to  scour  a  ditch  be.  1.    Or  to  keep  gun- 
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powder  near  buildings,  2.  Tadictment  or  case  lies,  as  it  is  public  or 
prirate;  if  to  a  bigbnay,  an  indictmenL,  except  special  damages 
direct,  3,  4.  Case  lies,  though  not  a  total  depriraiioa  of  light,  air, 
or  use  of  property,  6. 

Ill,  ch.  74,  a.  4.  Nusances  to  incorporeal  heredi laments,  I.  Is 
a  nusaoce  to  keep  a  batrdyhouse,  1.  A  gaming-house,  1.  A  bouse 
divided  for  many  poor  famiJies  Sic.  1.  Great  noises  in  (be  night,  I. 
Eves-droppers,!.  Common  scolds,  I.  Play-houses  ia  themselves 
not  nusances.  2.  One  has  his  action  if  be  sustain,  in  any  of  these 
cases,  special  and  direct  damage,  3.     Nusances  explaincKi,  4. 

Ill,  cb.  74,  a.  5.  Statutes  in  Massachusetts  as  lo  nusances ; 
materia)  parts  of  acts  of  June  7,  1785,  as  to  assigning  places  for 
slaughter-houses  &c. ;  and  act  March  4,  1800,  as  to  removing; 
Massachusetts  act  February  27,  1787,  as  to  fences  See.  on  landtag 
places  &c. ;  March  5,  1787,  same  on  roads;  March  lO,  1799,  as 
lo  sail  makers,  siables,  inc. ;  June  19,  1801,  as  to  remoriog  nusan- 
ces of  every  kind  by  two  justices  and  a  jury  &c. 

Ill,  ch.  74,  a.  6.  Continuances  of  nusances ;  as  a  building  or  a 
fence  may  be  a  nusance  by  its  continuance  ;  ii  may  be  so  as  to  any 
succeeding  possessors  of  it,  or  to  any  succeeding  one  injured,  and  lo 
continue  a  nusance  may  be  a  fresh  one,  1,  3,  3. 

Ill,  ch.  74.  a.  7.  Remedies;  any  one  may  remove  a  gate  put 
on  a  highway,  1.  May  be  by  indictment  or  action  on  the  case,  1, 
2.  Any  one  in  possession  may  have  case  against  any  one  in  pos- 
session, 3,  4.  No  judgment  of  removal  unless  stated  to  be  existing, 
5.  A  thing  cannot  be  abated  till  act<ially  a  nusance.  Case  lies  for 
him  in  the  reversion  If  his  inheritance  be  injured,  6.  So  for  devisee, 
7.  Tenanls  in  common  must  join,  S,  Proof  may  be  of  consequen- 
tial damages,  1 0.  One  who  erects  a  nusance  is  liable  after  he  has 
assigned  ;  so  the  assignee's  for  continuing  it,  11. 

Ill,  ch.  74,  a.  8.  American  cases.  Case  for  one  to  a  house  in 
Boston  by  a  livery  stable,  I .  See  Ferriet,  Ritert,  Stream*,  Water- 
Couna,  Watering  Placet,  &c.  iic. ;  other  such  cases,  2,  The 
principles  of  the  English  law  apply  here,  3.  Mill  privileges  annex- 
ed to  a  certain  tract  nf  land,  cannot  be  divided,  4.  Action  for  de- 
laying one  in  getting  his  raft  down  a  river,  5. 

Ill,  ch.  74,  a.  9.  Special  damages,  1.  For  a  public  nusance  the 
State  prosecutes  for  all,  1.  But  one  sustaining  special  damages 
has  case,  1.  Cases  not  uniform.  Lies  if  one  has  a  right  of  com- 
mon or  way,  and  is  obstructed,  so  that  be  must  use  a  longer  or  a 
worse  way,  2,  3,  4.  But  not  against  a  county  not  a  corporation  for 
a  bridge's  being  out  of  repair,  fi.  Case  lies  for  a  direct  loss  by  a 
ditcb  dug,  and  logs  placed  in  a  road,  6.  So  for  such  loss  by  defect 
in  it,  against  a  town  or  turnpike  corporation,  or  any  one  tnund  to 
repair,  7,  8. 

(H,  ch.  "^4,  a.  10.  Pleadings,  evidence,  bx.,  1.  Pit.  must  allege 
his  right  to  the  house,  land,  Su.,  !■     But  may  he  a  title  in  fee,  for 
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lif*,  or  yean,  io  posnaGioa,  I .  Or  seizin  in  lav,  bs  by  an  heir  be- 
fore eutry,  1.  Ancient  mode  and  modern  mode  of  declaring  as  to 
prescription,  2.  As  oa  adverse  enjoyment  of  llglits,  2.  Twenty 
years  unexplained,  jury  may  presume  a  grant ;  this  declaring  not 
yet  settled,  2,  3.  Case  lies  lor  obstructing  a  private  right  of  way, 
(foot  and  horse  way,)  declaration,  though  the  public  has  used  it 
long  (twelve  years)  without  df^alal,  Allen  v.  Ormond,  4,  General 
issue  is  not  guilty,  under  nbicb  the  deft,  may  shew  whatever  proves 
be  acted  legally,  as  permission  &ic.,  as  a  parol  license  to  darken 
lights  Uc..  5,  6,  7.  Assize  of  nusance  only  lay  for  the  freehold  iic., 
how  the  pit.  declares,  8,  9.  He  that  erects  a  uusance  is  answer- 
able for  all  the  consequences,  10.  Cases  of  disseizin  &u;.,  10. 
Sufficient  for  itie  pit.  to  allege  he  was  lawfully  possessed,  10,  It. 
Action  for  continuing,  13.     Fatal  variance  in  describing  it,  13. 

III.  ch.  76.  a.  2.  14.  When  turnpike  gales  are  nusances. 

V.  cb.  139,  a.  8.  10.  A  bond  to  remove  one  is  good,  the  obligee 
agreeing  not  to  prosecute. 

I,  cb.  2,  a.  4.  Abatement  of  nusances  by  the  act  of  the  party 
aggrieved. 

VII.  ch.  208,  a.  12.  Nusances.  Indictment  lies  for  every  com- 
mon and  public  ntisance,  1.  Not  if  another  remedy  be  provided,  2. 
Not  to  darken  a  street  by  enlarging  a  building,  3.  Is  to  keep  gun- 
powder &IC-,  3,  S.  To  make  great  noises  in  the  night  lie.,  4.  For 
intruding  on  public  property,  5.  A  hospital,  where  not  a  nusance, 
7.  A  bare  trespass  not  indiciable,  8,  9.  More  private  injury,  9. 
Must  be  some  actual  force,  sonre  actual  breach  of  the  peace  to 
make  the  offence  indictable,  9.  Forms  of  indictments  referred  to, 
11.  Mostly  St  common  law,  11.  Must  be  a  nusance  to  all  the 
people,  11.  Indictment  for  keeping  a  disorderly  bouse,  12.  House 
by  the  highway  a  nusance,  likely  to  fall,  13.  Not  one  to  stand  day 
after  day  in  part  of  a  public  street,  14.  Is  one  not  to  repair  t 
bridge  be.,  15.  Enough  if  the  act  indicted  appears  to  be  a  com- 
moD  nusance,  15.  Forms  of  indictment  for  nnsances  in  a  tide 
river,  16.  In  a  private  way,  17.  For  selling  unwholesome  pro- 
visions, 18.  For  erecting  ncHSome  buildings  near  the  highway,  19. 
Nusance  in  a  street  by  standing  of  carts,  20,  Not  to  mload  bil- 
let! &c.,  20. 


OATH,  administered  by  a  justice,  only  his  certificate  of  it  is  proper 
evidence,  iii,  ch.  82,  a.  2,  3.  Form  of  the  oath  of  a  witness,  iii, 
cb.  SO,  a.  1.  40.  Deft's.  oath  on  his  book  charges,  iii,  cb.  81,  a.  4. 
For  other  cases,  see  Hindoo,  J«u>,  Infidd,  8tG>  Voir  Dire,  &c. 

VOL.  Till.  49 
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Oaih  preserved,  iii,  cli.  94,  a.  1.  13.  Party's  oaih  as  to  crime, 
ii,  ch.  70.  a.  8.  9,  18.   Party's  oaths  in  cbanceiy,  iii,  cti.  87,  a.  4. 

OBIT;  property  given  to  superstitious  uses  acd  gifts,  void,  iv, 
cb,  114,  a.  12.  1. 

OBLIGATION.  See  Bonds.  Law  prescribes  no  particular  form 
of,  V,  cli.  144,  a.  6.  One  obligor  not  named  pleaded  iu  abatement, 
V,  ch.  176,  a.  5.3. 

OBSCENE  BOOKS,  to  write  and  publish  them  is  punishable, 
vii,  cb  219,  a  2.  19 ;  ii,  ch.  63,  a.  7.  13. 

OCCUPATION.  See  Ust  and  Occupation,  ii,  cb.  5&.  Devise 
of,  is  the  same  as  a  devise  of  the  laud  itself,  iv.  cb.  114,  a.  6.  3. 
Occupiers  of  land,  how  liable  to  fence  be.  See  fence-,  ii,  ch.  66. 
How  pleaded,  vi,  ch.  185,  a.  4.  7.  How  affected  by  nusances ; 
see  AtuancGJ  ;  see  Possession  &lc. 

OCCUPANT,  deemed  primd  facie  owner  of  the  land,  iii,  ch. 
109.  n.  6.  LO. 

ODIO  ET  ATIA,  was  an  ancient  English  writ  to  the  sheriff,  lo 
inquire  if  a  prisoner  was  committed  on  just  cause  of  suspicion,  or 
for  haired  and  ill  will;  not  adopted  here.  See  Habeas  Corptu ; 
see  Libel. 

OF  AND  CONCERNING,  i,  cb.  13,  a.  to  fac.  awards,  and 
on  and  concerning ;  and  see  labels  and  Defamation,  ii,  ch.  63. 
Cases  of  the  words  spoken  or  written,  of  and  concerning,  especially 
ii,  ch.  63.  a.  6.  7  ;  and  Rex  v.  Home,  vii,  ch.  219,  a.l.  3. 

OFFENCES,  forfeitures  for.  v,  ch.  136,  a.  1  &c.  How  punished 
Uc.,  vi,  ch.  197  to  vii,  ch.  222.  Penal  actions  as  to,  v.  cb.  148. 
See  several  kinds  of  offences,  as  Jiffrays,  Barrttry,  be.  be. 

OFFER  ;  in  pleading  a  tender,  it  is  usual  and  proper  to  plead 
an  offer,  v,  ch-  170,  o.  2,  r.  14.  18.  iv,  cb.  123,  a.  1.  1. 

OFFICE  COPIES,  iii,  ch.  81,  a.  5  be. ;  iii,  cb.  32.  See 
Copies- 

OFFICERS  AND  OFFICES;  officers' bonds.  See  Bonds  of 
Officers,  V,  ch.  144,  a.  14,  a.  15. 

VI,  ch.  201,  a.  5.  3.  To  assault  and  beat  A ;  and  to  assault  and 
beat  A  in  his  office  of  constable,  are  substantially  the  same  offence. 

II, 'ch.  62,  a.  4.  8.  No  part  of  his  duty  u.  compromise  with  the 
debtor  on  execution.  Evidence  of  ibeir  appointments,  iii,  ch.  99, 
s.  25  ;  iii  cb.  80,  a    1.  79. 

1,  ch.  1,  a.  42.  His  doin^  his  duty  is  no  consideration  of  a  prom- 
ise to  him  ;  but  orberwise,  if  be  do  a  legal  net  at  the  party's  request, 
he  is  not  bound  to  do  by  law. 

I,  ch.  9,  a.  7.  4.  If  an  officer  lake  for  doing  \m  duty  a  promise 
or  money,  it  is  oppression. 

II,  ch.  39,  a.  7.  RockwooH  v.  Allen  ;  is  liable  for  giving  up  ibe 
goAils  .ntiached  of  one  deceased,  12. 

IE,  ch.  49.  Anions  for  officers'  fees,  salaries,  be.,  rest  on  one 
principle,  s.  1.  OlOcermust  shewheisone  Iegally,s.l.  Heexecuted 
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the  office  Sic.,  s.  3.  Amount  of  bis  fees  or  emolument,  s.  3.  How  dif- 
.  fercnt  evidence  is  required,  s.  4.  If  be  has  misbehaved,  how  tried,  5. 
Two  offices  incompatible,  acceptance  of  ibe  last  vacates  the  first,  s.  6. 
Office,  how  an  incorporeal  heridatameDt,  s.  7.  Judicial  is  personal, 
and  cannot  be  assigned,  s.  7.  Bui  one  ministerial  may  be  exercised 
by  depi.tiy,  s.  7  ;  unless  granted  to  be  exercised  in  person,  s.  7.  Fees 
belong  to  the  principal;  how  his  depuiy  may  agree  for  a  part,  s. 8. 
Is  a  servant,  s.  8.  But  an  assignee  is  entitled  to  the  fees,  s.  8.  Must 
be  recovtred  at  common  law,  s.  8.  No  offices  here  in  fee,  in  tail, 
or  for  life,  Bbsnlmely,  S-  9.  Mo.>t  permanent  is  during  good  be~ 
havifur,  s.  9,  No  dower  in  our  offices,  s.  9.  If  one  take  the  fees 
of  mT  office,  I  can  recover  them  of  him,  s.  10.  Where  against 
public  policy  lo  sell  the  command  of  a  ship,  s.  11.  No  action  lies 
an  an  illegal  contract  as  to  offices,  s.  12,  13.  Only  poundage  and 
travel  on  execution.  Shed's  case,  s.  14.  Officers  where  sued  on 
contracts  or  torts,  may  file  a  brief  state  of  facts,  but  full,  s.  15.  If 
an  officer  seize  the  deft's.  property  on  execution,  and  credits  too 
little,  is  liable  lo  the  deft,  for  short  credit,  and  interest,  s.  16.  Who 
may  call  the  poue  comitates,  and  when ;  fifteen  rules  as  to,  s.  16  to 
30.  See  Potse  Comitatvt,  and  Reicve,  An  officer  can  derive  no 
cause  of  action  out  of  a  breach  of  duty,  s.  31.  Constable's  promise 
to  act  contrary  to  law,  is  void,  s.  32.  A  deputy's  promise  is  valid 
to  pay  the  ph.  his  money,  s-  33.  If  the  officer  pay  the  creditor  in 
an  execution,  he  has  no  action  against  the  debtor,  s.  34.  Thus  far, 
as  to  contracts. 

Ill,  ch.  75,  a.  1.  Officers  and  offices.  General  principles  as  to 
torts.  See  Etcnpet,  False  R'.turm,  Rescues,  Misfeasance,  Sic.  So 
Replevin  Trespass,  Trover,  kc.  Acts  done  by  men  reputed  to  be 
in  office,  are  valid  prima  facie,  2.  A  judicial  officer  is  not  liable 
for  an  error  of  judgment,  3,  4.  A  power  to  examine,  convict,  and 
punish,  is  judicial,  5.  When  one  is  not  a  judge  &£c,,  6.  Officer 
standing  in  the  place  of  bail,  must  pay  the  whole  debt  in  case,  5. 
Jury  not  finable  for  their  verdict  against  evidence,  6;  as  they  are 
judges  of  the  facts,  6.  Judge  may  be  impeached  for  corruption,  7. 
Officer  may  justify  under  a  process  voidable,  not  if  void,  7. 

Ill,  ch.  ^5,  a.  3.  When  is  an  officer  Judge,  or  only  ministerial ; 
to  grant  licenses  to  keep  inns,  is  judicial,  1 .  So  no  information,  2. 
Accountable  only  for  wilful  misbehaviour,  2.  Cannot  be  exercised 
by  deputy,  3.  Sheriff's  office  Is  judicial,  and  ministerial,  4.  Two, 
offices  not  compatible ;  see  above,  5.  Deputation  of  an  office  is 
grantable  by  parol,  6.  Sheriff  is  a  ministerial  office,  7.  So  the 
coroner  and  constable  &c.,  7.  Sheriff  may  be  judicial  &c.,  7.  A 
mere  ministerial  officer  is  not  liable  for  doing  his  duty,  8.  He  must 
execute  his  precept  if  the  court  has  jurisdiction,  9,  10.  For  a  tort 
by  a  depuiy,  he  or  the  sheriff  is  liable,  11.  Sheriff  cmly  for  a  neg- 
lect by  bis  deputy,  II, .12.  Two  sheriffs,  one  dies,  the  action  sur- 
vives, 13.     If  the  deft,  in  an  execution  sue  the  officer  for  taking 
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his  goodS)  be  Dead  not  produce  a  copy  of  the  judgment ;  tliP 
deft,  is  privy  to  ii ;  oiharwise  if  a  Btrangar  sue,  14.  No  implied 
promisr  lo  do  his  duty  iic.,  15,  16. 

Ill,  cb.  75,  a.  3.  Case  against  officers.  General  nrle  is,  ret- 
fondeai  tuperior  civililtr ;  officer  is  liable  for  his  own  acts,  also  hr 
those  of  his  deputies,  2,  3,  DcfKity  is  not  liable  for  bis  neglect, 
only  for  bis  misfeasance,  4.  Case  lies  for  not  completing  an  exe- 
cution, 6.     Deputy  cannot  serve  a  itomine  replegiando,  S. 

Ill,  ch.  75,  a.  4.  Jurisdiction.    See  Jurisdiction, 

III,  cb.  76,  a.  6,  Pledges  and  bail  bow  taken  ;  officer  liable  for 
insufficient  bail,  I.  Material  pans  of  3S  H  VIll.  as  to  bail,  3. 
May  take  one  or  more  Mtreties,  3.  Condition  of  the  bond,  3.  Hotr 
assigned,  4.  Is  negligence  to  take  only  one  surety  as  bail  in  a  civil 
action,  5.     Massachusetts  statutes  as  to  bail,  5, 

III,  cb.  75,  a.  6.  Several  cases.  A  judicial  office  may  be  granted 
to  two,  I.  As  to  removals,  2.  A  peace  officer  may  arrest  on  a 
reasonable  suspicion  of  a  felony,  without  a  warrant,  though  no  felony 
be  committed,  4.  But  the  in^rmer  is  liable,  4.  A  toH-gate  keeper 
nay  be  sued  out  of  his  county,  5.  The  taw,  primAfade,  presumes 
a  public  officer  acts  under  bis  commtsaioti,  6.  Acts  of  officers  de 
facto,  how  valid,  7.  Where  there  must  be  a  judgment  of  ouster,  8. 
Imprisonment  an  escape  of  the  sheriff  himself,  0.  By  common  law 
the  sheriff  might  make  any  place  a  prison,  9.  Where  the  jury  may 
God  nomimtl  damages,  10.  Where  a  deputy  may  depute,  II. 
Where  a  sberifi*  may  detain  one  for  his  fees,  12.  Ou^  not  to  re- 
turn a  writ  after  out  of  offire,  13.  Actions  on  statutes  against  offi- 
cers, 14.  Mode  of  declaring  for  statute  penalties,  14.  Are  civil 
Bctioas,  15.  See  Ctuttm-hotut  Oficer,  15.  AtUmtty,  16.  Sheriff, 
Jmtitx,  Depittiet;  asd  16,  17,  &c. 

Ill,  ch.  75,  a.  7.  Cases  in  Massachusetts  ;  declarations  referred 
to,  1.  On  Massachusetts  act  of  February  21.  1785,  3.  Insufficient 
gaol,  S.  Trespass  lies  against  the  sheriff  ior  his  deputy's  1>r6akiBg 
into  a  vessel  &c.,  3.  State  of  facts,  3.  Case  against  a  justice  forcor- 
ruptly  defaulting  A  out  of  season,  and  after  he  had  appeared  and  gone 
away,  4.  Debt  against  a  deputy,  for  taking  exorbitant  fees,  for  $30 
penalty,  6.  Not  liable,  though  he  look  extra  fees,  berause  volun- 
tarily paid,  4.     Case  of  nominal  damages,  6. 

Ill,  eh.  75,  a.  8.  Statutes  in  Massachusetts  ;  of  March  12,  1784, 
«s  to  the  powers  and  duties  of  sberifls,  their  deputies  and  coroner, 
1.  Of  June  S8,  1792,  coroners  to  serve  writs  when  the  sheriff's 
office  is  vacant,  a  auspensiou  makes  no  vacancy  iu  it,  5.  As  to 
oross  execution  of  February  26,  1811,  6.  Officer  may  anend  bis 
fetorn,  S.  Coroner  cannot  make  a  deputy,  S.  Acts  aa  to,  S.  As 
lo  the  ir^le  interest  an  officer  must  pay,  3.  Service  of  writs,  at- 
ticbiBents,  8tc.  by  officers  ;  case  ngainst  the  sheriff  for  his  dfpvty's 
nedectiog  to  attach  property,  T.  Effect  of  verbal  direotioiw,  7. 
Onw  poinU  dedded,  7.     See  AUaehmmU.    Debtor  pays  the  ex- 
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peow  of  tbiogi  attached,  8  to  12.  See  ^ttachmenU.  Sheriff  is 
liable  for  bis  deputy's  neglect  to  oone  but  ph.  or  deft,  in  the  action, 
13, 14.  See  Deputy.  EmblementB  liable  on  execution,  1 5.  If 
an  officer  oo  an  execution  against  A  seize  B's  goods,  his  action 
against  him  is  nol  local,  16*  Case  liea  against  an  officer  tvbo  dis- 
traans  goods  for  sale  and  retno*es  them  to  a  great  disiiuice,  17,  18. 
See  Execution.  Sheriff  is  liable  for  the  thirty  per  cent,  inierest  incurred 
by  bis  deputy,  19,  20.  See  Coroner.  One  is  not  bound  to  deliver 
antiched  goods  to  the  creditor.  21,  22.  See  .Attachment;  23. 
Exfcution,  Wbo  are  different  officers  or  not,  24.  Case  for  depu- 
ty's misfeasance,  25.     Right  of  office  not  tried  in  an  action,  36. 

ill,  cb.  75,  a.  9.  Officers  of  the  United  States ;  as  marshals 
be. ;  powers  be.  by  statute.  Act  of  Coogrees  of  September  24, 
1790,  27,  28 ;  a.  1.  2,  3.     How  construed,  4,  5. 

Ill,  cb.  7S  a.  10.  Rights  of  Ibe  deputy.  See  Deputy  Officer's 
return  when  the  debtor  does  not  appoint  an  appraiser,  3.  Sheriff 
settles  disputes  among  his  deputies  as  to  attachments,  4. 

Ill,  ch.  75,  a.  11.  Other  cases  in  Massachusetts  as  to  bail,  1. 
Officers  cannot  protect  themselves  for  neglect  of  duty  by  collateral 
promises  of  indemnity,  3,  Officer  is  not  bound  to  take  insufficient 
bail ;  other  points,  4.  Is  bound  to  know  the  sufficiency  of  bail,  5. 
Bail  sued  and  swore  out  of  gaol,  no  bar  to  suing  the  sheriff,  5. 

in,  cb.  75,  a.  12.  Officer's  return  omitted,  execution  valid  or 
not.  Not  returning  a  wrir,  the  effect  in  several  cases,  1  lo  4.  Must 
be  returned  if  only  a  part  collected,  5  to  27.  See  Return  of  Wrxtt. 
What  evidence  proves  one  an  officer,  iii,  ch.  99,  s.  25. 

V,  ch.  136,  a.  13.  The  effects  of  an  officer's  seizing  goods  on 
executioa.     See  ExtcvUxon, 

V,  cb.  136,  a.  14.  An  officer's  powers  on  execution.  See 
Exveutiom. 

T,  ch.  136,  a.  15.     Officer's  powers  on  warrants  of  distress. 

V,  ch.  136,  a.  16.  What  may  be  seized  on  executions  or  taken 
oe  distress  warrants.     See  Datrett ;  abo  Executitnii. 

V.  ch.  136,  a.  17.     Execution  or  warrant,  when  satisfied. 

Ill,  ch.  75,  a,  19.  Pleadings  and  evidence  &c.  Rules  and 
cases. 

First  rule  Sic. ;  if  the  p)L  on  execution  justifies,  he  must  shew 
the  judgment,  and  a  regular  one ;  but  the  officer,  the  execution  ; 
bow  assistants  &c. 

Second  rule  ;  but  if  a  stranger  sue  the  officer  be  must  shew  a 
copy  of  tbejodgment;  reasons. 

Third  rale  ;  officer  may  justify,  though  the  judgment  be  irregu- 
lar;  reason. 

Fourth  rule  ;  but  is  liable  if  the  court  has  not  jurisdiction  ;  as' all 
is  void. 

Fifth  rule ;  pit.  may  justify  under  an  erroneous  judgment,  as  this 
is  the  court's  fault ;  is  good  till  reversed. 

Sixth  rule  ;  officer  loses  his  privilege  ifhe  plesd  jointly  with  the  pit. 
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Seventh  rule ;  if  one  officiously  aid,  he  is  in  (he  pit's,  case  ;  if  cat- 
led  by  the  officer,  in  his  j  and  rule  9. 

Eighth  rule  ;  the  officer  is  answerable  as  lo  jurisdiction ;  reasoas. 

Niotb  rule ;  one  calletl  by  the  officer  to  aid,  may  plead  not  guil^, 
and  give  the  special  matter  in  evidence. 

Tenth  rule  ;  debt  for  escape,  substance  of  the  decIaratioD  ;  plea, 
act  of  limitation  ;  Jones  «.  Pope  j  sixteen  points  in  this  case. 

Eleventh  rule ;  when  an  officer  or  deft,  excuses,  he  must  state  his 
warranr  and  admit  the  fact;  so  if  he  justifies. 

Twelfth  rule  ;  an  officer  cannot  justify  more  than  an  assault  &c. 
if  no  resistance,  except  by  way  of  molliter  &c. 

Thirteenth  rule  ;  officer  is  liftble  if  be  beat  his  prisoner  where  oo 
resistance;  tecut,  if  resistance. 

Fourteenth  rule ;  if  the  officer  be  indicted  for  beating  one  on  re- 
sistance, he  may  plead  not  guilty  ;  if  sued  in  an  action  must  plead 
specially. 

Fifteenth  rule  ;  an  officer  of  an  inferior  court  may  justify  under 
voidable  process. 

16.  Massachusetts  act  of  February  35,  1793.  Allowing  all  offi- 
cers to  file  a  brief  sute  of  facts. 

17.  Gaoler  is  liable  in  aimmptit  to  the  sheriff  for  a  negligent 
escape. 

18.  If  an  officer  having  an  execution  pay  the  debt  himself  be 
must  lose  it;  1 9,  20. 

V.  ch.  136,  a.  19.  Lato  cases  of  executions,  1  to  23.  See 
Execuiiont. 

OFFICERS  AND  OFFICES,  iil,  ch.  75,  a.  20.  Sheriff's 
duties  and  powers  in  several  cases.  See  Sheriffs.  Removal  from 
office,  effect  as  to  forfeitures,  vii,  ch.  224,  a.  12.  22. 

OFFICERS  OF  JUSTICE,  how  protected  when  resisted  in 
criminal  cases,  vii,  ch.  216,  a.  3.  12  tic.  Resisting  officers  &c. 
See  Rescue,  Riot,  &u;. 

OFFICE  FOUND  as  to  aliens,  iii,  ch.  127,  a.  14.  See  Inquett 
of  Office. 

OFF-SET.     See  Sei~Off. 

OF  HIS  BODY.  Where  these  words  are  presumed  or  intend- 
ed, iii,  ch.  129,  a.  1.6;  a.  2.  7. 

OHIO,  STATE  ;  statute  titles  in,  vii,  ch.  223,  a.  17.  4. 

ON  DEMAND.  Debts  payable  on  sight.  See  Sight;  see 
Order,  ii,  ch.  50,  s.  1  to  5.  Note  or  order  payable  on  demand  must 
be  demanded  by  the  holder  as  soon  as  cont'enienlly  may  be  done ; 
and  i,  ch.  20,  a.  1 8.  4.     Note  on,  endorsed  when  over  due. 

ONERARI  NON  DEBET  ;  where  a  good  plea  or  not,  v,  ch. 
162,  a.  2.  1  ;  v,  ch.  174,  s.  34. 

ONIONS,  inspection  of,  vii,  ch.  203,  a.  8. 

ONLY.  The  effect  of  this  word  in  a  devise,  iv,  ch.  125,  a.  6. 
28.     To  one  for  life  only  has  usually  made  a  life  estate  &u:.  28. 

IV,  ch.  127,  a.  2.  12f    Devise  to  one  for  the  term  only  of  his 
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natural  life  itc,  word  only  had  no  affect ;  so  Robinson  v.  Robinson, 
iv,  ch.  125,  a.  4.  15. 

ONUS  PROBANDI,  or  burden  of  proof,  v,  ch.  161,  a.  II.  2. 
Where  the  deft,  relies  on  the  presumption  of  twenty  years  &.e. ; 
onvs  8cc.  is  on  the  ph.  &c.  How  a  party  pleading  a  special  non  est 
factum  takes  the  onus  jirohandi  on  ijim,  v,  ch.  162,  a.  2.  1.  So 
generally  the  party  who  has  the  affirtnative.     See  Evidence. 

OPENING  AND  CLOSING  in  pleading.  He  opens  he.  who 
offers  a  will  lo  be  proved,  iv,  ch.  127,  a.  4.  3.  Where  the  deft, 
justifies  moderate  correction  he  opens  and  closes,  v,  ch.  172,  a. 
4.  5. 

[V,  ch.  194,  a.  2.  Where  the  proof  of  the  issue  lies  on  ihe  deft, 
he  opens  and  closes  ;  hns  the  afUmiative,  3.  As  he  who  proves  the 
testator's  sanity,  lie  has  the  afliimative,  4.  Party  that  opens  muse 
state  tbe  point,  5  ;  other  cases.  Several  cases  in  trespass,  v,  ch. 
173.  Deft.  6les  a  brief  state  of  facts,  and  has  the  affirmative,  he 
oj-ens  and  closes,  ii,  ch.  49 ;  Bang's  case,  s.  15  ;  iv,  ch.  130,  a.  2. 
16,  18. 

OPENING  ESTATES,  iv,  ch.  114,  a.  22.  6  ;  a.  25.  1.  See 
Shifting  Uses,  a.  31.  7.9. 

OPENING  JOINT-TENANCY,  iv,  ch.  134,  a.  3.  29,  30;  iv, 
ch.  135,  a.  2.  12;  a.  5.  13. 

OPERATION  IN  LAW.     See  Legal  Operation;  cases. 

OPINIONS.  Even  physicians  in  giving  ibeir  testimony  as  to  in- 
sanity he.  must  state  facts,  not  merely  give   opinions,  ii,  ch.  63,  a. 

8.  But  the  court  regards  the  opinions  of  men  in  their  professions 
or  trades  on  facts  stated,  id  ;  and  Hatborne  h.  al.  d.  King,  ex'r.,  ir, 
ch.  127,  a.  6.  13.  Where  a  court  is  bound  to  give  an  opinion  or 
not.  vi.  ch.  187,  a    17.  19. 

OPPRESSION,  monies  got  by,  may  be  recovered  back,  i,  ch. 

9,  a.  7  ;  cases ;  and  see  Extortion  and  Imposition, 
OPPROBRIOUS  WORDS  j  where  not  actionable.     See  De- 
famation, ii,  ch.  63. 

OR  ;  where  construed  and,  iv,  ch.  120,  a.  2.  14;  iii,  ch.  79,  a. 
11.  15  ;  tv,  ch.  125.  a.  1.  13;  iv,  ch.  128,  a.  5.  4;  several  cases. 
See  also  the  word  and. 

ORCH.'VRDS.  Strip  and  waste  in  orchards.  See  Waste,  Hi, 
ch.  78,  a.  6. 

ORDEAL.  An  ancient  mode  of  trial  in  Europe  &t:c.  not  now  in 
use,  aid  never  adopted  in  the  United  Slates. 

ORDERS,  ii,  ch.  50.  How  the  grounds  of  action ;  must  be 
demanded  in  dne  time,  s.  1  lo  5.  And  so  if  payable  at  sight  or  on 
demand,  s.  5.  Subject  to  llie  same  principles  as  to  notice  and  de- 
mand of  payment,  as  bills  and  notes,  s.  5  ;  though  not  drawn  to  or- 
der, s.  5  ;  reasons,  s.  5.  Orders  8ic.  guarantied,  s.  6  to  10. 
Order  lost  by  the  holder  becaue  not  presented  in  due  time,  s,  10. 
No  interest  on  one,  or  inlai<d  bill  not  protested,  s.  11.  Inland  bill 
at  common  law  was  only  an  order,  s.  11.     Inland  bills  at  sight  re- 
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main  orders  at  common  taw,  s.  1 1.  A,  lo  New  York,  dnwB  a  bill 
OD  B,  in  Cbarlestown,  is  an  inlaod  bill,  a.  12.  Where  an  order 
given  for  gnods  sold  was  ooi  payment,  s.  iS,  14.  See  GiiarfnUee~ 
A  draws  and  dates  an  order  Sic.,  and  nine  months  afier  issues  i^ 
and  B  buys  it  bonAJide,  he  can  recover  it,  s.  15.  Checks  one  class 
of  orders;  reasons,  s.  16.  Holder  must  demand  payment  in  due 
time  s.  16.  May  be  declared  on  as  inland  bills,  s.  16.  The 
efieci  of  varying  from  the  order,  s.  IT.  Wriiteo  order  for  insunuKe 
explained  by  the  parol  evidence  of  tbe  agent,  s.  18,  19,  20.  See 
Guarantiet. 

ORDER  OF  COURT  granted  to  executors  £»;■  for  tbe  sale  of 
land  to  pay  debts  be.     See  Lieetue. 

ORDER  OF  REMOVAL  in  pauper  cases.  See  Poor,  ii, 
ch.  53. 

ORDINARY  CARE  AND  DIUGENCEf  where  material 
in  cases  of  bailment.  See  B»ilmeiit,  i,  cb.  17,  a.  12.  15  ;  and 
other  cases,  i,  ch.  17. 

ORDINATION  OF  THE  CLERGY  ;  bow  regulated  formerly 
and  at  present.     See  Minitten  nod  Religion,  ii,  cb.  48. 

ORE  TENUS.  How  pleadings  were  once  ore  fenut,  and  rules 
by  which  they  were  conducted,  vi,  cb.  184,  a.  1.  3.  No  nicety  in 
them  ;  required  no  demurrers  8ic. 

ORE,  digging  of,  regulated  by  statute  be.,  how  punished  he 
iii,  cb.  78,  a.  1.  2  ;  v,  ch.  134,  a.  6.  1. 

ORNAMENTAL  TREES,  ili,  ch.  78,  a.  8. 

ORPHANS.  See  .Minor,  and  ChiordiaTu,  ii,  cb.  35.  Parent 
and  Child,  s.  51  ;  and  Battard  Child,  ii,  ch.  60  ;  CourU,  v>i,  cb. 
323  ;  vii,  ch.  225  ;  vii,  ch.  226,  State  and  Chancery  Affairs. 

OTHER  NECESSARIES.  Covenant  to  find  certain  ihinga 
and  other  necessaries,  breach  of  such  covenant,  how  assigned,  it, 
ch.  35,  a.  11.     Other  charges  loo  general,  iii,  cb.  101,  a.  4.  14. 

OTHER  STATES.     See  Siatei. 

OTHER  WRONGS.  Under  these  woids  may  be  proved  what 
will  not  in  itself  bear  an  action ;  or  what  shews  the  enormity  of  (he 
main  trespass  Sk.  ;  and  though  another  person  may  have  an  action 
for  such  matter,  iii,  ch.  85,  s.  2  to  18  ;  and  damages,  i,  cb.  28. 

OVERSEERS  OF  THE  POOR.  See  Poor,  ii,  ch.  53. 
Mandamus  to  them  to  compel  them  to  account,  vi,  cb.  186,  a.  2. 
16.  54.  How  tbey  sue  and  are  sued,  v,  cb.  175,  a.  6.  38  ;  and  ii, 
cb.  53,  a.  1.20. 

OVERDUE.  A  note  &«.  endorsed  when  overdue  is  taken  <n]b- 
ject  to  objection  to  it,  it  has  in  tbe  endorsof's  hands,  i,  ch.  30,  a.  18  ; 
cases,  1  to  4.     One  on  demand. 

OVERT  ACT ;  writing  is  not  an  overt  ac^  of  treason,  iii,  cb. 
88,  a.  1.  So  proving  handwriting  does  not  prove  treason  ;  may  be 
proved  after  an  overt  act  is  proved,  by  other  evidence,  id. 

OUSTER,  iii,  ch.  93,  a.  1.  Ouster  ^idence  of.  General  prm- 
dples.  If  one  tenant  in  commoa  take  all  the  profits,  and  denies  tbe 
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Mfaer*8  tiUe,  and  claims  all,  it  is  an  ouster  of  him,  1.  .But  not  a 
refusal  to  pay,  I  8c  2.  Advene  possession,  evidence  of  aclaal 
ouster,  3.  Wben  ouster  of  not,  a  question  of  law  or  not,  3,  4. 
Not  an  ouster  for  one  tenant  in  comnion  to  take  all  the  profits 
twenty  years  or  more,  5.  Formerly  none  but  by  attual  turning 
out,  5,  Or  actual  hindering  to  enter,  5.  What  proves  ouster, 
several  cases,  6.  Is  where  one  parcener  enters  and  conveys  all  by 
livery,  T.  No.t  by  lease  for  years,  7,  So  by  entering  on  all,  claim- 
ing all  Uie  profits,  1, 8.  So  is  an  ouster  to  obstruct  one  to  make  the 
most  of  bis  part,  9  So  by  a  fine  levied  of  all  having  adverse 
possession,  10.  Presumed  from  sole  possession  of  one  teusnt  in 
common  near  forty  years,  without  auy  account  or  demand,  Doe  v. 
Prosser,  11 ;  and  ii,  ch.  43,  a.  2.  Remark,  12;  and  jv,  ch.  104, 
a.  3.     May  be  proved  or  disproved  by  tenant  at  will,  12. 

III,  ch.  93,  a.  3.  American  cases.  To  make  my  entry  on  land 
good,  1  niuBt  expel  the  adverse  possessor,  or  get  him  to  aUont,  or 
to  pav  me  tent,  I.  If  one  enter  on  my  land,  cut  timber,  and  ptnr 
me  lor  it,  is  evidence  I  am  nca  ousted,  2.  Other  evidence,  2. 
Evidence  as  to  ouster  of  a  corporation,  3.  Not  ousted  if  its  mem- 
bers individually  enter  &«■,  Rogers'  case,  3.  (Our  proprietary 
corporatioo.)  One  tenant  in  common  claims  all,  and  ofiered  to  use 
force  lo  prevent  the  other's  entry,  this  is  an  actual  ouster,  4.  If  one 
teuant  in  common  convey  all  by  our  deed  in  fee,  it  is  an  ouster  of 
(he  others,  5.  If  one  drive  piles  into  my  flats  ground,  and  build 
on  them,  it  is  an  ouster  of  me,  6.  If  one  commit  a  trespass 
on  my  land  wilbout  my  knowledge,  it  is  not  an  ouster  of  me,  7. 
Six  tenants  in  common,  I  take  deeds  of  five,  enter,  take  all  the 
profits,  and  deny  the  sixth  has  any  title,  this  is  aa  ouster  of  him,  8. 

IV,  ch,  130,  a.  3.  8.  Ouster  tff  the  husband  includes  that  of  his 
vri(e  ;  ouster  may  be  proved  by  parol,  and  be  by  consent  on  good 
title,  11. 

OUT  OF  THE  STATfi,  Inniutioni,  v,  ch.  161,  a.  9,  13;  vi, 
eh.  179,  ^  19.  28. 

OUTER  DOORS.    See  Jrrat. 

OUTLAWRY,  is  no  plea  where  damages  are  uncertain,  iv,  ch. 
133,  a.  3.  8.  Forfeiture  by  outlawry,  v,  ch.  136,  a.  3.  6,  7.  Massa- 
ebuaetts  act  as  lo,  of  October  3,  1733.    See  Forfeituru. 

V,  ch.  17&,  a.  4.  10.  Where  pleadable  in  bar  or  abalement,  or 
oaly  ID  abatement. 

I,  ch.  3,  a.  3.  Where  one  outlawed  cannot  sue. 

II,  ch.  69,  a.  3.  Issues  of  land  in  outlawries,  4. 

VI,  ch.  193,  a.  34.  3.  No  outlawry  at  common  law,  but  in  felony  ; 
process  of,  in  personal  actions,  is  by  statute  j  no  provision  for,  in 
the  laws  of  the  United  Sutes. 

VII,  ch.  320,  a.  7.  Process  of  outlawry;  particulars  thereof,  1 
tic.    Hassacbuselts  act  of  1777,  as  to  treasoD,  3,  3.    Material  part; 
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of  Ifassacbusetts  act  as  to,  of  October,  1783,  3  to  9.  Of  Blun- 
chuseits  act  of  February  16,  i786,  aa  to  collectors  absccKidiBg. 

Vll,  eh.  330,  a.  8.  General  priaciplea  azamiiied,  and  aa  applied 
here. 

VU,  cb.  330,  a.  9.  Principles  of  said  act  of  1782,  conndered. 

Vll,  cb.  320,  a.  10.  English  decisions  applicable  here  ;  aereral 
cases,  I  to  11. 

Vll,  cb.  230,  a.  11.  Other  disabilities. 

VII,  cb.  331,  «.  8.  Matters  ia  ontlawiy,  iv,  cb.  110,  a.  3.  As  to 
forfeitures;  not. 

OWNERS  AND  MASTERS ;  where  owner  is  not  liable  for 
master's  contract,  ii,  cb.  47,  and  especially  ii,  cb.  47,  a.  6, 33. 

II,  cb.  47,  a.  6.  Several  cases  of  owners  and  masters,  1  to  10. 
See  Matter  and  Ovmert. 

OWNER  AND  TENANT,  i,  cb.  1,  a.  34.  Relation  between 
tbem  is  a  consideration  of  ilia  promise  to  cultivate  in  a  hosbaod^ke 
nianner. 

OYER;  no  oyer  where  no  pri^ert.  IV,  cb.  120,  a.  4.  Pk. 
nay  demand  oyer  and  demur,  4.  So  the  deft.,  7.  Of  a  letter  of 
Uc«ue. 

IV,  ch.  133,  a.  2.  Oyer  of  leases  be ;  court  cannot  dispense 
whb  it,  3.  Except  lost  be.,  3.  If  t-proftrt  must  be  produced,  3. 
And  the  defi.  must  pray  oyer,  4. 

V,  ch.  144,  a-  4.  Debt  on  bond  oy^,  1-  Oyer  makes  the  bond  a 
part  of  the  record  ;  on  it  advantage  may  be  taiien  of  any  defect,  if 
It  be  in  the  face  of  it,  1.  Oyer,  a.  6.  3,  3;  a.  7.  S.  Other  cases 
of  oyar. 

V,  cb.  149,  a.  S,  Probate  bonds ;  oyer  of  in  several  cases. 

V,  cb.  164.  Oyer.  How  oyer  is  prayed  of  a  bond,  and  of  a  con- 
dition to  it,  s.  1.  On  oyer,  the  deed  becomes  part  of  the  record, 
8.  2.  Oyer  can  be  only  in  the  term  in  which  produced,  s.  3.  Error 
to  deny  oyer,  where  it  ought  to  be  granted,  s.  4.  Not  if  granted 
when  not  grantable,  s.  4.  Oyer  is  dispensed  with,  if  the  deed  be 
lost,  s.  5.  How  pleaded,  s.  5.  No  oyer  of  a  justice's  precept,  s.  6. 
One  prays  oyer,  not  bound  to  plead  till  he  has  it,  s.  7.  On  plea 
with  prt^trt,  the  deed  is  in  court,  8.  Court  gives  oyer,  s.  8.  May 
be  counterpleaded,  S.  Deft-  is  entitled  to  oyer  of  tbe  original  record, 
s.  9.  None  of  a  statute,  s.  9,  10.  No  oyer  before  proferl,  s.  1 1. 
Improperly  to  demand  it,  is  not  a  cause  of  demurrer,  s.  13.  Deed 
read  on  deft's.  oyer,  is  part  of  tbe  pit's.  proftrt_  s.  13.  A  signs  a 
bond  by  the  name  of  B,  must  be  oyer  bf .,  s.  14.  No  oyer  after 
imparlance,  s.  15.  Oyer  and  demurrer  for  variance,  s.  16.  Oyer 
must  he  of  tbe  wbole  deed,  s.  16.  Oyer  of  bond,  condition  and 
indenture  referred  to,  how  it  is  to  be  produced,  s.  17.  Indenture 
felaely  pleaded,  s.  18.  To  have  oyer  of  each  part,  it  must  be  asked 
of  each  part,  s.  19.  He  who  pleads  performance,  must  shew  in 
what  he  is  to  perform,  s.  30,  23.     Where  there  must  be  oyer  of  an 
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iadorsemeDt,  a.  S3,  24,  Sd,  Deft,  pleads  a  deed,  ph.  must  on  oyer 
state  oew  matter,  a  36.  Must  produce  a  band,  tod  giva  oyer,  s. 
37.  Oyer  of  a  deed  in  a  declaration,  it  becomes  part  of  it,  s.  38. 
Oyer  necessary,  s.  29.  Oyer  of  a  deed  in  plea  becomes  part  of  it, 
9.  30.  None  of  a  recognizance,  if  oot  in  the  same  court,  s.  31. 
None  of  a  deed  not  io  couH,  s.  33.  After  oyer  deft,  may  plead 
Dot  guilty,  s.  33.  None  of  a  record  wheo  only  conveyance,  s.  34. 
None  of  a  record  in  anotber  court,  b.  34,  35.  None  of  a  deed 
operating  on  the  statute  of  uses,  s.  36.  Remedy  if  one  misrecites 
deed  Sic.,  s.  36.  Bond  aod  condition  distiact,  s.  37.  Pit.  need 
plead  ooly  such  part  of  a  deed  as  makes  for  him,  and  the  deft,  may 
have  oyer  of  the  other  part,  s.  38.  Two  jointly  sign  a  bood,  one 
ooly  sued,  is  only  matter  in  abstemeot,  s.  39. 

VI.  cb.  177,  a.  1.  Oyer  of  deeds ;  cases,  1  to  14. 

OYSTERS,  ori^nally,  bekmged  to  the  public,  ii,  ch.  66,  a.  S.  14. 


p. 


PAGEANT  SHEWS,  and  pageantry,  how  forUdden  and  ptm- 
ished,  i,  ch.  308,  a.  2. 

PAINE  FORTE  ET  DURE;  by  13  Ed.  I.  c.  13,  nenr 
adopted  or  used  here ;  was  intended  only  for  notorious  feloos,  and 
doubtful  if  it  justified  the  rack. 

PALMISTRY,  how  punished,  vii,  ch.  306,  a.  4.  2 ;  tIi,  ob, 
308,  a.  17. 

PAPERS;  a  mandamus  issued  to  inspect  papers,  ri,  cb.  166,  a. 
3.  48  to  51. 

PAPER  MONEY,  iii,  cb.  93,  a.  3.  Parol  evidence  allowed  to 
peon  foreign  money  iotended  in  a  writteD  contract,  a  bond  as 
explained  by  parol  evidence,  id. 

V,  cb.  170,  a.  15.  Tender  of,  pleaded. 

PAPISTS,  their  disabili^  to  inherit  esutes  in  England,  ir,  cb. 
114,  a.  9.  13.  None  such  in  the  United  States. 

PARAPHERNALIA,  husband  in  his  life  time  may  diqiose 
thereof,  i,  ch.  19,  a.  19.  3.  Aod  after  his  death  are  liable  for  his 
debts  by  English  law,  if  so  other  personal  ^ffopeny,  3.  He  may 
devise  away  her  jeweb  Sic.,  4.  Ii  not,  she  has  them,  4;  and  iv, 
cb.  133,  a.  3.  4. 

Massachusetts  act  of  March  9,  1784 ;  by  this  she  has  her  ap- 
parel 8£e>,  if  the  estate  he  iosolvent,  5.  AaA  bet  apparel  Sic.  eren 
against  bis  will ;  has  as  such  only  her  apparel  if  the  judge  make 
her  no  allowance,  6, 

PARCHMENT,  bonds  mtist  be  wriHea  on  it,  or  on  paper,  v,  ch. 
144,  a.  3.  16. 
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PARCENERS,  ii,  ch.  43.  a.  1.  When  and  how  tbef  boM 
eslates.  See  J^oint  lateretU ;  see  Tenanti  tn  Comnum  tic.,  ir, 
ch.  134. 

II,  ch  42,  a.  3.  Our  heirs  are  quan  parceneri,  and  must  johi  b 
an  action  for  ihe  destrnction  of  a  title  deed. 

IV,  ch.  125,  a.  5.  12,  30.  Both  &c.  make  but  one  heir,  anA  no 
descent  of  a  moiety  to  one ;  heirs  in  gavelkind  are  parceners,  33. 

IV,  ch.  126,  a.  1.  Daughters  inherit  by  Massachusetts  law. 

IV,  ch.  134,  a.  4.  Parceners.  One  dies,  her  heirs  hecome  par- 
ceners, 4.  '  Husband  by  curtesy,  a  parcener  with  the  others,  in 
what  sense,  5.  ^^bat  descends  to  them,  6.  Partition  nude  bf 
the  king's  writ  hound  all,  13.  See  Tenantt,  Pareenert,  6ic^  io  tbia 
chapter. 

V,  ch.  171,  a.  12.  9.  Avowry  by  parceners  in  replenn. 
PAR  DEUtmJM,  vii,  ch.  226,  a.  18. 

PARDON,  ii,  ch.  63,  a.  8.  30.  If  the  ph.  in  deramation  reply 
a  general  pardon,  he  must  prove  it  strictly  ;  and  that  his  case  is  not 
within  any  of  Ihe  restriclions,  vii,  ch.  210,  a.  3.  7.  As  to  perjury, 
Ti,  ch.  186,  a.  6.  8. 

in,  ch.  98,  s.  20.  One  pardoned  conditionally  is  a  witness,  though 
the  condition  be  he  shall  not  he  one ;  provuo  void,  a  principle  m 
all  the  States. 

VI,  cb.  )93,  a.  36.  Material  principles  and  efiecu  of  a  pardon. 
One  imprisoned  for  life  is  pardoned,  the  effect  on  his  estate  &c.,  r, 

'cb.  176,  a.  4.  II. 

PARENS  PATRI£,  vii,  cb.  325,  a.  9.  9.  How  to  be  under- 
stood. 

PARENT  AND  CHILD,  ii,  ch.  51,  a.  I.  Parent  and  child. 
General  principles,  I.  Child  is  bound  only  for  necessaries,  1.  Ajnd 
so  the  parent  is  bound  for  his  child's  necessaries,  but  said  accordittg 
to  the  parent's  degree  or  rank,  I.  As  to  the  price,  the  minor  can 
contract  only  for  the  reasonable  price,  and  for  things  really  nflce^ 
sary,  1.  Some  of  the  points  examined,  I.  Minor  or  bis  parent  liable 
only  for  the  real  value  of  ihe  necessaries;  cases  examioed,  3. 
If  a  minor  give  d  security  for  necessaries,  the  consideration  of  which 
can  be  inquired  into,  he  is  bound,  2.  Not  if  a  penal  bond,  the  con- 
sideration of  nhich  ciinnoi  be  examined,  2,  Cannnl  Mate  an  tnti- 
mtfl  cowpufwMf,  2.  Minor  not  bound  for  monies  lent,  3.  Nor  his 
parents,  unless  laid  out  in  necesesries,  3.  Articles  must  he  clearly 
necessaries,  4.  Cannot  coairact  to  carry  on  his  trade,  or  to  repair 
his  buildings,  4,  Msy  buy  necessaries  for  his  family,  6.  But  bis 
parent  is  not  liable  for  tiiese,  nor  for  his  conlrscls  to  better  bis 
estate,  6.  Minor's  contracts  void  or  voidable  only,  6.  Point  ex- 
amined, 6.  Voidable  only  ;  cases  and  reasons,  6.  The  effect  of  t 
minor's  rescinding  his  contrscts,  7.  Is  void  only  after  the  rescind- 
ing, 7.  If  ibe  minor  rescind,  he  must  repay  be,  7.  How  is  the 
adult  bound,  8.     When  can  a  minor  rescind  his  contract ;  in  wbkt 
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c&HS,  and  at  what  age,  9.  Who  cbd  take  adrantags  of  a  minor's 
contracts,  if  absolotel;  <roid,  10,  Any  stranger,  10.  Not  if  oa\j 
voidable,  10.  Is  a  minor  answerable  avUiter  for  his  fraud  in  con- 
tracts, II. 

II,  eh.  51,  a.  3,  Parents*  powers  and  duties,  1.  Liable  for  tbe 
board  itc.  of  their  children  only  when  some  act  is  done  that  implies 
a  promise,  I.  So  are  entitled  to  their  earnings,  2,  4.  Father,  as 
such,  bas  no  power  over  his  son's  estate,  2.  Only  liable  for  neces- 
saries for  those  unable  to  work,  3.  If  a  mother  marij  a  second 
hasbaiid,  her  rights  as  to  her  children  do  not  devolve  on  him,  5. 
Nor  is  he  held  to  maintain  them,  5 ;  but  8.  A  mother  is  not  bound 
to  support  a  minor  daughter,  having  proper^,  but  may  sue  her 
for  her  board,  6.  But  the  father  is  liable,  if  able  to  maintain 
bis  minor  children,  7.  But  if  of  small  property,  may  charge  lie.,  7. 
Even  real  estates  of  minors  may  be  sold  for  their  support,  7,  8.,  9. 
If  a  father  possess  a  minor  sou's  estate,  be  accounts  as  guardian, 
10.  And  may  charge  monies  well  laid  out  for  him,  his  support, 
debts,  education,  tec.,  10.  Child  sued  on  her  father's  contract 
made  for  her  benefit,  and  held  well,  11.  Father  entitled  to  the 
custody  even  of  a  nurse  child,  13,  13.  Not  of  a  bastard,  14.  The 
due  exercise  of  the  parental  care  and  protection,  15.  Parental 
power  subordinate  to  that  of  tbe  State,  16.  This  considered  ;  gill 
from,  to,  presumed,  iii,  ch.  94,  a.  4.  4. 

PARI  MATERIA,  statutes  in,  to  be  construed  together.  See 
Statittet,  vi,  ch.  196,  a.  1.  3-    So  deeds. 

PARI  DELICTO,  both  parties  in,  equally,  no  action  lies,  ii,  ch. 
5S,  a.  3  ;  it,  ch.  56,  a.  3.  3. 

PARISHES,  records  of,  parol  evidence  admitted  to  contradict, 
iii,  ch.  93,  a.  3.  3. 

II,  ch.  48.  A  may  be  a  member  of  one  town,  and  a  member  of 
a  parish  in  another. 

II,  ch.  48.  Every  town  is  a  parish  till  one  is  formed  in  part. 

II,  f:b.  48,  s.  33.  A  parish  made  of  a  part  of  a  town,  the  rest  is 
fbe  first  parish,  and  has  all  the  parish  lands  be. 

n,  ch.  48,  s.  33.  A  poll  parish  made  out  of  two  line  parishes,  tbe 
efiect.  See  Succ€»*ion,  iii.  ch.  76.  s.  10.  Parish  powers,  ii,  s.  38, 
39.     Arts  to  incorporate,  iii,  ch.  76,  a.  10.  3  Sic. 

PAROL,  iii,  ch.  93,  a.  1.  See  Avtbiguity  and  Dehon.  No 
parol  evidence  to  contradict  a  writing,  1.  Nor  a  deed  or  will,  and 
if  explicit  not  even  matter  dekort,  2,  5.  But  is  admissible  to  rebut 
a'presumplion  or  implication,  3.  So  to  explain  a  latent  ambiguity  ; 
reason,  4.  So  to  rebut  an  equity,  5.  Not  to  explain  a  patent  am- 
biguity, 6.  Statute  of  fraud  intended  against  parol  evidence  to 
explain  writings,  7. 

III,  ch.  93,  a.  3.  English  cases ;  admissible  to  rebnt  a  presump- 
tioD  arising  from  a  lesEacy  to  an  executor,  1.  But  not  if  the  testae, 
tor  expressly  give  the  surplus,  3.    But  how  admitted  to  explain  a 
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writing  of  apprenticeship ;  Rex  v.  Laindon,  3,  4.  May  be  of  qiM»- 
tions  asked  the  testater  when  lie  executes  his  will,  5.  To  prove  a 
bond  given  in  lieu  of  doWer,  5.  To  prove  when  a  deed  vni  en- 
rolled, 6.  When  tbe  question  on  the  record  is  a  question  of  law 
DO  parol  evidence  to  explain,  7.  One  makes  bis  will  mairies  and 
has  8  child,  8.  Where  one  after  making  his  will  takes  deeds,  9. 
Letters  of  doubtful  meaning  explained  by  parol  evidedce,  10.  So 
deeds  in  cases  of  frauds,  usury,  be,  11.  Parol  evidence  admitted 
to  prove  a  mistake  of  the  name  and  description  of  a  devisee,  IS. 
Principal  and  surety  join  in  a  receipt  for  money  ;  surety  may  prove 
by  parol  be  received  no  part,  13.  None  to  prove  other  rent  Sic. 
13.     As  to  fraud,  surprise,  and  mistakes,  23. 

in,  ch.  93,  B.  3.  American  cases  &c. ;  not  admissible  to  vaiy 
a  written  contract,  1 ;  unless  originally  by  parol,  1.  Admitted  to 
explain  a  parish  record,  2.  Letters  relied  on  as  tbe  contract  cannot 
be  explained  by  parol  evidence  ;  cases,  3.  Legacy  to  Samuel,  parol 
evidence  alloweii  to  prove  William  was  intended,  4.  Admitted  to 
prove  A  by  cancelling  his  second  will  meant  to  revive  his  first,  5, 
30.  Wbere  admitted  to  explain  a  writing  not  tbe  sole  evidence  of 
the  contract,  6.  Parol  evidence  always  admissible  as  to  the  testa- 
tor's sanity,  7,  6.  So  as  to  fraud  practised,  S.  So  as  to  the  rea- 
sonableness of  the  several  devises,  9.  Admitted  to  explain  a  bond 
as  to  old  paper  money,  9.  Parol  evidence  to  prove  a  usage  ia 
privateering,  10.  So  in  a  certain  trade;  Noble's  case,  10*  So 
admitted  to  prove  what  the  parties  meant  by  a  written  contract  II. 
Admitted  to  prove  the  grantor's  continued  possession  be.  12.  Pand 
evidence  of  the  contents  of  a  power  lost  admitted,  13-  Admitted 
to  explain  a  receipt  in  full,  14.  Not  admissible  to  extend  tbe  time 
be.  in  a  written  contract,  15 ;  but  37.  Admitted  to  prove  what 
money  was  to  be  received  on  a  writleo  contract,  16.  Administratot 
admitted  to  produce  tt  to  prove  tbe  intestate's  insanity,  17.  Not  to 
prove  different  parties  to  a  written  contract,  18.  Declaratioiis  of  a 
party  not  communicated  to  the  other  at  the  time  not  admissible,  19. 
Conclusions  drawn  from  said  cases  be.,  30,  24.  Declarations  of  a 
testator  made  before  or  after  making  his  will,  not  to  be  proved  by 
parol,  21.  Not  admissible  to  control  the  effect  of  a  deed,  25.  Nor 
10  vary  the  time  of  payment  in  a  note,  26.  Not  to  vary  the  terms 
of  a  oovenant,  27.  Nor  of  the  revocation  of  a  will,  28.  Is  of 
duress,  36.  Admissible  to  prove  a  certain  sum  omitted  out  of  a 
release  of  all  demands,  29.  Not  admissible  to  prove  the  number 
of  acres  in  a  conveyance,  31.  Admissible  to  prove  foreign  commim 
law;  not  foreign  statutes,  32.  Where  admissible  to  prove  the  con- 
tents of  a  deed  not  produced  be.,  33.  Not  admissible  to  prove  a 
mistake  in  a  note,  34 ;  cases,  34.  As  to  a  slave  contract,  35.  Not 
to  prove  the  value  of  property  diSi^red  from  that  slated  in  the  policy, 
3(i.  When  an  agreement  is  reduced  to  writing  all  piior  agreemenu 
■jre  involved  in  it,  38.  How  contmued  usage  may  be  proved,  39, 
41).     To  explain  deeds,  41.     To  prove  contents,  42. 
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til,  cb.  86.  As  to  deeds.  See  several  cases  as  to  parol  evideDce 
to  esplaio  tbem  8ic.  See  Deedt,  iii,  cb.  101,  a.  5.  13 ;  iv,  cb.  123, 
a.  2.  19 ;  i,  cb.  20 ;  aa  bills  and  notes  eodorsed.  O&cet  returns 
be  adrertited  twenty-four  hours  before  the  sale  no  parol  evidence 
ftdmisnble  to  proTO  forty-eight  hours,  iii,  cb  75,  a.  8  ;  Purriogtoo's 
case,  17.     Ill,  ch.  84,  a.  3 ;  Foirfield's  case,  3. 

III,  cb.  91,  a.  4.     No  agreement  by  parol  can  vary  a  deed. 

IV,  cb.  119,  a.  3.  Cannot  enlarge  a  coveoant,  nor  postpone  a 
day  of  payment  in  a  bond,  r,  ch.  165. 

I,  cb.  30,  a.  31.  48.  Parol  poner  is  good  to  authorise  \  towrittf 
my  guarantee  on  a  note  over  my  signature,  53.  Parol  evidence 
admhted  to  explain  or  contradict  a  receipt;  iv,  cb.  133,  a.  3.  9. 
Parol  proof  in  aid  of  a  record  of  naturalixaiioo. 

IV,  cb.  131,  a.  5.  3.  Interest  money  by  a  parol,  bow  off-set,  v, 
cb.  168;  V,  eh.  165,  a.  4.  £. 

IV,  cb.  cb.  130,  a.  6.  1.  If  A  sell  lands  in  a  cettain  place  parol 
evidence  is  admissible  to  prov»be  had  no  land  there. 

PAROL  CONVEYANCE  void  as  to  interest  io  or  out  of  land. 
See  Conveyanea. 

PAROL  ACCEPTANCE  of  bills.  See  BitU  and  JV^oftoUe^ 
ContracU,  i,  ch.  30,  a.  7. 

PAROL   SUBMISSION.     See  Awardi. 

PAROL  DEMURRER  is  not  for  nonage,  if  the  minor  sue  on 
bis  own  possession,  iv,  cb.  124,  a.  3.  3 ;  vi,  cb.  177,  a.  4  ;  cases.. 
Demise     See  Conveyancei. 

PAROL  OBJECTION  removed  by  parol  evidence;  general 
lule,  iii,  ch.  SO,  a.  1.  58  ;  and  iii,  cb.  93,  various  cases. 

PARROT.  One  may  have  a  qualified  property  in  a  parrot, 
tboDgb  wild  by  nature,  and  though  not  tAied,  as  it  is  mercbandiae, 
iii,  cb.  76,  a-  9.  S.  " 

PARSONAGE.  Minister,  where  a  sole  corporation.  See 
Parith.  Is  seized  of  a  parsonage  as  a  sole  corporation.  On  a  va- 
cancy the  parish  has  it,  ii,  ch.  48,  s.  33. 

II,  ch.  69,  a.  4.  If  a  parson  do  not  repair  his  parsonage  bis  suc- 
cessor may  have  case,  8. 

in,  ch.  76,  a.  10.  19,  30,-31.  Materia)  part  of  Massachusetts 
act  of  February  30,  1786,  as  to  parsonages.    Subject  examined. 

III,  ch.  78,  a.  13.  7.     Where  the  parson  may  have  waste. 

IV,  ch.  106,  a.  3.  28.  Massachusetts  act  as  to  minister  holds  it 
in  the  right  of  bis  parish,  and  on  his  death,  the  fee  is  io  abeyance  till 
a  succeessor  be  ordained;  during  the  vacancy  the  parish  has  the 
rents  and  profits,  30.  Minister  eud  parish  can  alien,  30.  If  he 
alone  hinds  during  his  incumbency,  30.  Such  may  enter  without 
action,  30.  Or  have  a  writ  of  entry  tine  tWJenu  parockia,  30.  Or 
writ  of  right,  30.  Restrictive  parts  of  said  Provincial  act  not  now 
in  force,  31  ;   reasons,  3],  32  ;   points  decided  as  to  parsonages. 

PART.  Issue  on  part  of  a  declaration,  iv,  ch.  121,  a.  3.  19, 
20,  32. 
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IV,  cb.  133,  a.  4.  10.  Pic.  sued  for  tbe  wboto  «od  recovered  i 
moiety. 

VI,  cb.  178,  a.  14.  7.  So  one  fburtb  of  one  fifth  sued  ft^ ;  re^ 
covered  one  (bird  of  one  fourth  of  one  fifth  ;  sued  for  one  fourth 
recovered  one  fifth,  8. 

V,  ch.  167,  a.  7.     Of  a  right  or  debt  how  to  he  released. 

V,  ch.  170,  a.  3.  4.  One  cannot  plead  nan  astumpnt  to  ail  and 
tendered  part     Judgment  reversed  in  part,  v,  ch.  146,  a.  6. ' 

PART  PERFORMANCE  of  contracts  in  equity,  vii,  ch.  225 ; 
especially  a.  6.  25  ;  i,  ch    I,  a.  7.  48,  49. 

PARTICEPS  CRIMINIS;  bow  a  witness  be.,  i;i,  ch.  90,  a. 
11.  21  be.  ante  ;  and  iii,  ch.  98,  s,  37.  Tbe  oppressed  party  is 
not  one  in  usury.  See  Utury,  v,  ch.  163.  Each  is  one  in  gaming, 
i,  ch.  34;  and  iii,  cb.  101,  a,  6.  16;  iii,  ch.  193,  a.  34.  One  can- 
not have  the  benefit  of  a  descent,  It,  ch.  1 39,  a.  3.  One  is  a  witness 
to  prove  adultery,  ii,  ch.  46,  a.  9.  6  ;  iii,  ch.  90,  a.  11.  21,  Cannot 
recover  hack  monies,  i,  ch.  9,  a.  10 ;  and  ii,  ch.  56,  a.  2,  as  wagers. 

PARITTION,  vi,  cb.  191,  a.  1.  General  principles;  is  some- 
times at  commoD  law,  1.  Sometimes  on  statutes  and  someiinies  on 
the  deeds  of  tbe  parties,  1.  Division,  among  nhem  made,  2-  Is  a 
form  of  conveyance  among  privies  in  estate,  3.  Unity  of  possessioa 
severed  in  tbe  partition,  4.  Deed  of,  not  presumed  from  several 
possession,  4.  Pit.  may  take  different  portions  in  different  tracts, 
S.  Material  cues  referred  to,  6.  Deed  of,  presumed,  iii,  cb. 
94,  a.  4.  3. 

IV,  cb.  132,  a.  8.  One  having  a  right  of  entry  may  have  peti- 
tion for  it ;  so  tenant  for  years,  6.  PIl  tenant  in  commoo  need  not 
stale  deft's.  title,  7.  Not  compelkhle  to  make  partition  befwe  tbe 
act  of  H.  VIII.  8.  One  in  %  proprietary  has  it,  9.  Petition  for,  must 
not  include  lands  in  different  counties,  10.  How  in  chancery,  11. 

VI,  ch.  191,  a.  S.  Partition  at  common  law  by  this  snd  31  H. 
VIII.  c.  1,  must  be  against  the  tenant  of  the  freehold  ;  sod  ^  H. 
VUI.  c.  S&.  Substance  of  a  declaration,  2.  Massachusetts  act  of 
March  9,  1786,  3.  Writ  and  process  of  partition  in  Middleses; 
CommoDwe^th  in  partition  e.  Town  of  Boston,  of  the  old  State 
house ;  points  decided,  S,  6. 

VI,  cb.  191,  a.  3.  Massachusetts  statutes  as  to  pariition  on  pe- 
tition ;  material  parts  of  them ;  of  tbe  Colony,  Province,  and  State, 
1  »o  17. 

V],  ch.  191,  a.  4.  Decisions  on  these  statutes ;  cases  referred 
to,  1.  How  sole  seizin  is  to  be  pleaded,  2.  Pit's,  amended  and 
declared  for  their  true  proportion,  2.  Cook  v.  Allen  partiiion  regu- 
larly made  hinds  tbe  right  of  possession,  3.  One  after  having  such 
partion  may  have  a  writ  of  right,  3 ;  and,  iv,  cb.  104,  a.  3  ;  same 
case.  General  notice  in  ptrtition  is  to  nil  persons  as  to  tbe  right  of 
possession. 
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VI,  ch.  191,  a.  4.  One  respondent  dies  pending  It,  fais  heii^  can- 
not come  in,  4.  Special  notice,  order  on  a  petition  for  paniuoDof  a 
very  large  tract  of  lend,  5.  Lies  only  for  persons  actually  seized, 
Bonner's  case,  6.  Lies  not  for  petitioners  wbo  state  they  hold  the 
whole,  7.  Costs  on  any  issue,  7.  A  minister  cannot  have  partition 
for  his  one  ^xty-fourtb  part  of  a  township,  where  other  security  was 
taken  for  his  right,  8.  If  some  of  the  respondents  die  pending  the 
petition,  this  must  he  pleaded  in  abatement,  9.  OUiers  decided,  9. 
Cases  referred  to,  1 0.  Where  not  extended  to  the  reversion  of  the 
widow's  dower,  10.  Probate  partition,  where  void,  11.  Being 
improperly  assigned  to  female  heirs,  II.  IV,  cb.  127,  a.  8.  15. 
Does  not  revoke  a  will. 

IV,  ch.  1 13,  a.  2.  Partition.  Deed  of  partition  among  soms 
[ffivies  in  estates  operates  as  a  gram,  1.  Others  as  a  release,  1. 
Is  of  lands  held  by  two  or  more  joint  tenants  im.,  each  taking  a 
distinct  part,  2,  Efiect  of  it,  3.  How  parceners  divide,  4.  Can- 
not be  by  parol,  5.     Nor  if  a  disseizin  of  all  &c.,  5. 

IV,  ch:  184,  a.  4.  8.  Where  it  is  made  hy  the  proper  officer,  lbs 
eldest  parcener  has  no  choice ;  parceners  had  a  writ  of,  at  common 
law,  9.  Two  judgments,  10.  How  none  hy  parol,  11.  Made  by 
the  king's  writ  bound  all,  13. 

IV,  ch.  134,  a.  6.  Massachusetts  statntes  as  to ;  material  parts 
thereof,  several  matters,  1  to  7.  Partition  by  joint  tenants,  by  parol, 
is  void,  8.  ' 

I,  ch.  39,  a.  7.  14.  Ramsdell's  case  in  partition,  a  respondent 
admitted  after  comtnissioners  reported. 

V,  ch.  149,  a.  3.  3S.  Probate  partition  is  open  to  every  objection 
•n  an  appeal. 

VI,  cfa.  191,  a.  S.  Partition  to  other  States.  English  law  as  to 
partition  early  found  inadequate  in  our  Colonies,  1.  Reasons,  1. 
Gases  in  New  York  be.,  2  to  10. 

VI,  ch.  191,  a.  6.  Pleadings  in  partition  ;  writs  of,  and  English 
acts  of,  1  to  6.  Substance  of  the  petiitnn  for,  7.  Pleas,  8,  12. 
First  judgment,  13.  Second  judgment,  14.  If  a  parly  die  before 
tfae  interlocutory  judgment,  abates  the  writ  at  common  law,  vi,  ch. 
191,  a.  4.4.  Not  if  after.  2,  4. 

P.\RTNERS  AND  PART  OWNERS  &c.,  ii,  ch.  52,  a.  1. 
Who  are  partners  ;  to  make  one  there  must  be  a  contract  to  share 
in  profit  and  loss,  1.  One,  he  must  have  permicted  the  other  to  use 
his  credit  be.,  1.  Common  profits  make  partners,  though  they 
agree  to  the  contrary.  2,  No  survivorship  of  property  among  part- 
ners ;  but  the  righl  of  action  survives,  3.  Two,  not  partners,  re- 
ceive a  bill  of  exchange,  tliis  makes  them  partners  as  to  ibis  bill, 
snd  one  may  eodorse  it,  4. 

II,  ch.  52,  a.  2.  How  one  is  ajFecled  by  the  act  of  another.  The  fair 
-•ct  of  one  is  valid  after  another  has  committed  an  act  of  bankruptcy, 
- 1.     Each  has  a  power  to  dispose  of  the  wliole  partnership  efiects,  U 

TOIi.  TIU,  51 
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Other  rules,  1.  If  om  tike  a  proniita  id  bis  ottd  name,  the  ptrt- 
nersbip  caonoi  sue  od  il,  2.  Both  are  liable  where  one  gives  hU 
separate  receipt  for  mooiei  id  ibeir  busiaess,  3.  A  takes  a  clerk, 
and  B  is  his  surety  ;  A  takes  a  partner,  B  is  not  liable,  4.  (As  b, 
cb.  59,  a.  6.)  Eveiy  partner  is  liable  to  pa;  the  whole  od  eiecu- 
tioD  against  them;  if  oae  be  sued,  be  must  plead  it  in  abaiemeat,  5. 
If  one  be  out  of  the  country,  the  other  may  be  sued  alone,  6. 
Rather  all  sued,  and  suit  go  on  against  those  present,  &.  Three^ 
each  of,two  has  aa  actioo  against  a  third,  6.  A  and  B  agree,  A  to 
find  stock,  and  B  to  work  it  <up,  prn6ts  to  be  equally  divided  ;  A 
buys  stock,  may  be  sued  alone,  7.  No  jut  acereteendi  among  ihem, 
8.  If  my  partner  receive  my  private  money.  I  can  recover  it  of 
him,  9.  One  dies,  A  receives  their  partnership  money,  survivor  in 
bis  own  right  may  sue  A ;  reasons.  10.  How  both  may  be  chafed 
afler  partnership  dissolved,  II.  Oue  cannot  bind  another  by  seal, 
11.  One  may  aoswer  for  both,  11.  A  and  B  not  partners  hetweeo 
themselves,  but  partners  as  to  third  persons,  |3.  If  persons  be  joint 
to  purchases,  they  must  be  so  in  future  sales,  13.  Or  they  are  not 
partners;  cases,  13.  Where  not  a  partnership  deed,  14.  The 
liability  of  a  secret  partoer;  special  cases,  15.  One  hinds  another 
in  signing  bills  &£.  by  implied  power  only,  this  may  be  rebutted,  l6. 
Where  no  partnership,  17.  Five  partners  owe  duties  to  the  United 
Stales,  one  gives  bis  bond  for  tbem  ;  this  extinguishes  tbe  United 
States  claim  against  tbe  partnership,  15.  And  when  tbe  surety  of 
the  one  paid  his  bonds,  his  claim  vas  only  oo  him,  18.  One's  war- 
ranlry  of  the  partnership  effects  binds  him  only,  19.  A  and  B 
partners,  [  sell  goods  to  A  alone,  and  take  partnership  security,  this 
IS  a  fraud  in  me,  20.  Where  the  partnership  contract  is  unkoown 
to  three  perstHis,  it  rannot  aSect  them,  31. 

II,  ch.  62,  a.  3.  How  one  is  affected  hy  a  judgment  against  an- 
other, 1.  Execution  against  one  of  two  partners,  officer  must  seixe 
tiie  whole  thing,  and  sell  half,  1.  If  all,  officer  must  pay  tbe  other 
bis  share,  1.  Debtor's  part  of  a  partner^ip  debt  attached  to  answer 
his  separate  debt,  3.  How  one  of  a  company  having  insurance  oa 
bis  ship,  sells  her,  he  does  not  sell  bis  insurance,  3.  Officer  oao 
Bell  only  debtor's  part. 

II,  cb.  62,  a.  4.  Surviving  partner  having  a  partnership  debt  due 
to  hiin,  be  may  set  it  off  against  his  ovni  private  debt,  1.  When 
one  becomes  a  baukrupt,  the  assignees  take  bis  place,  even  in  the 
right  of  action,  3.  Major  part  owners  of  a  ship  give  security  to 
tbe  minor  part  owners,  who  do  not  agree  to  the  voyage  ;  this  must 
be  sued  at  common  law,  3.  Massachusetts  Colony  laws  as  to  such,  4. 
Where  they  adjust  their  accounts,  5.  Law  merchant,  as  to  donuant 
partners,  extends  not  to  speculations  in  lands,  6.  Payment  to  ex- 
ecutor of  a  deceased  partner,  does  not  discbarge  the  debt,  6,  A 
has  demands  against  two  partners,  both  die,  and  B  is  admioigtrator 
to  each,  be  may  settle  all  demaailB  with  A  io  ooe  justice  rule,  7, 
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A  debt  due  to  a  pirtnerefaip,  is  Dot  neseaBarity  goods  SiC.  of  either 
partner,  8.  Share  of  every  partner  in  partnership  effects,  is  first 
liable  for  partnership  debts,  8.  Owner's  selliog  out ;  cftses,  9. 
One  engages  to  pay  the  debts  of  all,  cases,  10. 

U,  ch.  S'2,  a.  5.  French  law  on  this  subject. 

Il,ch.  53,a.6.  Pleadings  and  evideiKie  ;  all  must  sue,  1.  Howall 
must  be  sued,  1.  If  one  sue  for «  chattel,  how  this  roust  be  pleaded  in 
abBtemeDl,  3,  3.  Not  if  be  shew  ha  is  part  owner  ;  Hart's  case,  8, 
4.  Four  receive  money,  one  dies,  the  declaration  must  state  four 
received  kc.,  fi,  6.  Survivor  must  collect  the  debts  due  to  the 
partnership,  7.  Three  ship  owners  indebted  to  A,  he  takes  the 
negotiahte  note  of  two,  and  negotiates  it,  this  discharges  the  simple 
flootract  debt  of  the  [bree,  6.  Not  liable  for  repairs  where  tbe 
credit  is  given  to  ibetr  agents,  d.  Liability  of  ship  owners  for  the 
conductor  their  master,  10.'  My  charge  against  a  partnership,  I 
transfer  to  the  private  account  of  one  of  them  without  their  know- 
ledge, I  may  recharge  it,  1.  Six  part  owners  of  a  vessel,  two 
jointly  as  partners,  and  four  severally  promise  to  pay  the  pit.  for 
lepairs ;  the  four  paid  bim  their  parts ;  he  may  sue  the  two,  12. 
Sis  points  decided,  13.  Assump»t  lies  by  one  Dgainst  bis  partner 
for  monies  paid  more  than  due  to  him,  13.  A  general  partner  can 
sell  a  ship  belonging  to  tbe  partnership,  14.  Exception,  14.  One 
assigns  partnership  effects,  and  credits  it ;  ibis  is  valid,  IS.  Eac4i 
of  many  partners,  (not  incorporated,)  is  liable  for  nil  tbe  debts  of 
the  partaer^ip,  though  they  agree  otherwise,  16.  The  executor  of 
both  partners  suable  in  equity,  17.  How  one  may  avoid  being 
sued  8tc.;  cases,  18.  He  withdraws  himself,  and  gives  notice  kc., 
18.  The  power  of  one  partner  to  bind  the  partnership  wholly 
ceases  by  the  disaolution  be.,  18.  Where  judgment  and  execution 
may  go  against  one,  19.  How  interest  is  paid,  20  ;  also  31, 32, 23. 
Partnership  effect  first  liable  for  partnership  debts,  iii,  ch.  75,  a.  8. 
10.  Some  cannot  bind  ethers  by  sealed  instruments,  iii,  ch.  103, 
ft.  4.  7. 

V,  oh.  168,  a.  1.  Twojnrtoers  cannot  bind  a  third  by  deed  ;  iHNr 
can  on  set-off  a  debt  afler  he  has  committed  an  act  of  bankruptcy, 
id.  n,  ch.  fiS,  a.  4.  Own«  of  a  vessel  not  liable  for  repairs  afler 
they  sell  out  &c.,  9.     One  suable  alone,  iii,  ch.  98,  s.  36. 

I,  ch.  33,  a.  3.  One  not  named  pleaded  in  abatement.  V,  ch. 
175.  See  Joinder  in  Jletioni. 

I,  ch.  9,  a.  15.  If  two  pay  money  for  the  bad  condoct  of  a  third, 
tbey  may  sue  bim,  3. 

I,  eh.  13,  a.  14.  Referees  may  award  a  partnership  to  be  dis- 
solved, 16.  What  is  notice  of  dissolution  of  partnership,  i,  pb.  20, 
a.  30.  4.  Administrator  of  the  deceased  partner,  cannot  join  with 
tbe  survivor,  ii,  ch.  43,  a.  3.  6.  One  where  a  witness  against 
•ootMr,  iii.  eb.  98,  s.  36. 

PiATUS   S£QUITUR  VENTREH;  holds  as  to  Ume  aal- 
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mals,  iii,  cb.  76,  a.  9.  3.  See  Poor,  ch.  S3,  a.  31      Andorer  4 
Ct  toD.    Not  so  at  common  !aw,  vi,  cb.  186,  a.  IS. 

PARTY,  does  Dot  Include  tfae  State,  i,  ch.  3,  a.  1 .  Who  one  to  a 
deed,  iii,  ch.  103,  a.  2.  See  Charter-party,  iv^cb.  109,  a.  3;  iv,  cb. 
110,a.3.23.  Parlies  by  their  acts  may  explaiD,  T,cb.l44^a.9.1  ;  a. 
13. 16}  T,  cb.l50,a.  6;  v,  cb.  141,  a.  5.  Pit.  a  party,  a  good  witness 
to  prove  8  subscribiog  witness  absent  or  dead,  to  let  in  proof  of  hb 
faaDdwriling ;  able  and  not  able  ;  joining  in  a  deed,  iii,  cb.  101,  a. 
fi.  45.  One  tkot  a  witness  for  anoiber,  iii,  ch.  99,  s.  35. 

PASSAGE  in  highways,  rivers,  over  other  lands  be.  See  Tetl^ 
iii,  cb.  76,  a.  11  ;  iii,  ch.  74,  a.  6. 

PASSENGER,  one  not  merely  such  in  a  wagon,  liable  for  an. 
injury' done  by  it,  v,  ch.  173,  a.  13. 

PASSPORT,  how  considered  be.,  ii,  cb.  40.  ■•  7.  42.  Se* 
iS^  Conduct,  and  Passport,  v,  cb.  186,  a.  16. 

PASTURE  LAND,  where  waste  to  change  it  into  other  land 
or  not,  iii,  ch.  78,  a.  6.  1.  Doubtful  which  pasture  was  meant  in  a 
will,  writer  of  it  sworn  to  explain,  iii,  cb.  89,  a.  4.  13. 

PATENT  AMBIGUITY.  See  Jtmbiguify ;  and  also  iii,  ch. 
93,  a.  1,  Parol  Eeidenee, 

PATENTS.    See  Copy  Rigktt,  ii,  ch.  61.    Construction  of  a 
covenant  to  assign  one,  and  the  grantee  must  get  the  deed  recorded, 
i,  ch.  14,  a.  3.  22.    Patents,  granu  of  land,  iv,  cb.  109,  a.  10.  9. 
PATROLERS,  vi,  ch.  179,  a.  19.  40. 

PAVING  STREETS  Uc.  See  Lamdt,  A,  cb.  69,  a.  2.  Leader 
*.  Moxon. 

PAUPER.  See  Poor,  ii,  cb.  63.  Where  a  conspiracy  to  many 
OD^  &c.,  vii,  cb.  204,  a.  6.  7. 

PAWN,  i,  ch.  9,  a.  7. 1 ;  a.  17 ;  i,  cb.  17,  a.  4  ;  iii,  ch.  77,  a. 
6.  9  ;  V,  ch.  142,  s.  25. 

Paying  ;  where  a  devise  to  one,  be  psying  be.,  gives  bim  a 
fee  or  not,  iv,  ch.  128,  a.  2.  Paying  &c. ;  rule  is,  he  has  a  fee.  if 
by  taking  only  a  life  estate,  he  may  possibly  be  a  loser  on  paying  the 
sum,  1.  Another  rule,  be  bas  but  a  life  estate  when  he  can  pay 
the  sum  or  sums  out  of  the  rents  and  profits  be.,  1.  Reasons,  3. 
Cases,  1  to  16  ;  atid  see  fee.  Where  a  limitation,  and  not  a  coi^ 
drtion,  iv.  cb.  114.  a.  3!.  33. 

PAYING  and  performing  in  a  lease,  make  a  covenant,  iv,  ch. 
101,  a.  2.  5,  and  16. 

PAYMENT,  iii,  ch.  91,  a.  3.  2.  On  non  atmw^t  the  defk. 
may  give  payment  in  evidence. 

Ill,  ch.  91.  a-  5.  15.  Bond  to  two,  payment  to  one  is  good,  so  to 
an  atlomey,  especially  if  he  have  the  bond,  16.  Plea,  payment  at 
the  day,  evidence  of  paymeni  before  the  day,  is  good,  16.  But 
payment  to  the  agent  of  ihe  attnruey,  not  good,  16. 

lU,  ch.  91.  a.  1.  11.  Payment  may  be  in  evidence,  or  pleaded 


.y  Google 


INDEX  405 

V,  ch.  154,  a.  9.  Where  the  debtor  and  where  the  creditor  ap- 
plies the  pa;meDt ;  is  a  plea  in  cnreoaDt,  iv,  ch.  121,  a.  3.  1 1. 

V,  cb.  176,  a.  9.  13.  Payment  of  part  aAer  writ  sued  in  abate- 
ment and  release,  no  bar  without  it. 

*  VI,  ch.  179,  a.  14.  Payment  pleaded  in  bar^  1.  Or  may  be  in 
evidence  if  it  discharge  the  coDtract,  1 .  How  pleaded,  2.  How  in 
assumpsit,  3.  After  the  day,  4.  How  payment  of  of  the  sum  id 
the  cooditioQ  pleaded,  9.  Replication,  9.  Rejoinder,  9.  By  a 
surety  pleaded,  10.  Replication,  10.  Plea,  day  of  payment  aot 
come,  10<  Replication,  10.  Paid  so  much  and  detivered  wheat  in 
payment  pteadEHl,  13.  Replication,  13.  Like  plea  and  replicalioo, 
13.  A  smaller  sum,  bow  payment,  17.  Must  be  the  whole  som 
after  ibe  day,  16.  Debtor  must  pay  costs  if  payment  after  action 
brought,  19.     What  proves  it,  20,  31. 

V,  ch.  165,  a.  !•  Payment  pleaded  sometimes,  and  sometimes  in 
evidence.  How  pleaded  before,  at.  and  after  the  day,  by  insial- 
menta  8ic.,  proper  evidence  &c.,  1  to  14.  To  whom'  good,  8tc. ; 
What  is  payment,  13.     Twenty  years,  14. 

V,  ch.  166,  a.  3.  Who  applies  the  payment,  cases,  1  to  4.  Con- 
tractor elects  to  deliver  the  greater  quantity,  6. 

V,  ch.  165,  a.  3.  Where  a  bill  pays  a  debt ;  rules  and  cases,  1 
to  6.     Generally  a  negotiable  contract  negotiated. 

IV,  ch.  114-  a.  14.  Statutes  making  lands  liable  for  tlie  payment 
of  debts ;  and  lauds  devised  for  such  payments. 

IV,  ch.  131,  a.  3.  11.  Where  payment  in  covenant  is  a  good 
plea. 

V,  ch.  144,  8.  9.  If  no  day  of,  named,  debt  is  to  be  paid  pre- 
sently. 

V,  ch.  161,  a.  lO.'What  is  evidence  of  payment  of  rent. 

V,  ch.  155.  What  is  or  is  not  payment ;  cases,  1  to  16  ;  Wead, 
Aeeord  and  Satirfaetion. 

Paying  monies  into  court.  See  Tender  anil  bringing  Moniet  into 
Covri,  V,  ch.  170. 

I,  ch.  24,  a.  5.  1, 3,  3.  Chote  tn  action,  when  payment  or  not. 

PEACE,  and  good  behaviour,  v,  cb.  150,  a.  9.  Material  part  of 
Massachusetts  act  of  March  16,  1784,  as  to  keeping  the  peace,  and 
b«ng  of  the  good  behaviour,  3.  To  what  persons  does  this  law 
extend,  3.  Our  statute  ia,  daitgeravt  and  disorderly  pertom; 
English  acts,  perions  not  of  good  fame,  3.  Where  a  justice  must 
take  recognisance  of  the  peace  and  good  behaviour,  4.  The  oath 
the  applicant  muat  make,  4.  Points  in  Dr.  Lane's  case,  5.  Other 
cases  in  which  it  may  he  taken,  6,  7.  Substance  of  the  complaint 
See.  in  the  note  j  forfeiture  of  the  recognisance,  8.  For  what 
causes,  8,  9,  10,  For  what  causes  not  forfeited,  11.  May  be  for 
so  long  a  time  as  the  court  may  think  fit.  19.  Wife  may  exhibit 
articles  of  the  peace  against  her  husband,  19.  Magna  cAarta  lot- 
bids  excessive  bail,  19.    Where  demanded  of  a  libeUer,  30.  . 
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V,  ch.  160,  a.  6. 15.  Morey's  ctM,  bow  ttVen  hf  k  jaaSee,  ind 
for  what  time,  Bod  bow  relumed* 

PEACEABLE  ENTRY.  See  Entry,  and  FonibU  Entry,  and 
J^or^ages. 

PEACEABLE  ENJOYMENT.  See  Leatti  mi  Cowmumtfor 
Pmuxuble  EmtnmtnU. 

PEDIGREES  may  be  proved  hf  dapowtiona  be.,  though  then 
•be  DO  certificates,  no  recorda,  ii,  cb.  90,  a.  1. 16.  By  a  bill  ia 
•quiiy,  iii,  oh.  66,  a.  4.  20. 

PEDLERS  kc,  law  s^mst,  *{i,  ch.  306.  a.  IT. 

PEINE  FORTE  ET  DURE,  rii,  ch.  231,  a.  4.  4.  Wbm 
one  viewed  as  standiog  mute,  and  refunog  to  |riaad,  waa  subject  lo 
this  piiDishment. 

PENAL  ACTIONS  ;  where  civil  actionB  to  all  Bubatarrttal  p«w 
poees,  V,  cb.  148,  a.  1.  1.  So  there  naj  be  a  new  trial  in 
tbein  Ste. 

PENALTIES.  See  Damagu,  i,  ch.  38 }  Mortgaga,  ir,  oh. 
112  ;  Bondt,  v,  ch.  144  be. ;  iv,  di.  104,  a.  3.  3£  fac.  If  dw 
peiulty  be  recovered  the  cootract  is  ended  ;  the  pit.  may  elect  to 
sue  for  it  or  for  damagea,  but  oat  both,  iv,  ch.  130,  a.  3.  31  ;  b«t  if 
in  temram,  and  aa  a  puri!shni«nt  it  may  be  relieved  against ;  but 
otherwise,  if  as  liquidated  damagea  by  agreement ;  cases,  ir,  ob. 
130,  a.  2.  31,  34,  35.  Pleadings  at  to  penal  bimda  In  ICentuOky, 
iv,  ch.  120,  a.  6.  6.  Penal  actions ;  all  civil  actions,  v,  ch.  140,  a. 
1.1,6;  T,  ch.  174,  a.  3.  An  offeoce  in  its  aature  tingle,  a  aingle 
penalty,  though  several  commit  it,  3.  Joint  and  several ;  but  one 
penalty  for  several  taking  the  same  fish,  4.  Skui,  if  several  per- 
sons fish  separately,  4.  Covenantee  may  sue  for  the  penally,  or 
for  damage,  5.  But  can  recover  but  one,  S.  Where  but  one  of^ 
fence  on  one  day,  6.  Reference,  7.  To  reoover  a  penally  on  a 
statute  the  express  mode  of  it  must  be  pursued,  8.  (^ly  the  pen- 
ally  of  sureties,  9.  ^ti  1am  is  the  informer's  suit,  10.  A  Btatuto 
penalty  recovered  in  debt,  1 1 .  Statnte  only  adding  ooe  do«a  not 
repeal  former  statutes,  12.     Cases  of,  see  Danagea,  i,  ch.  38. 

V,  ch.  148,  a.  3.  Many  kinds  of  penalties ;  aitd  fortns  to  enforce 
them.  Principles  few  and  simple,  1.  The  four  kinds  in  contracts, 
2.  Penalties  in  by-laws,  3.  No  penalties  by  impIieatioD,  3.  Se- 
veral kinds  in  BtatutCB,  4,  &.  Rules  in  construing  statutes ;  and 
cases,  6.  If  a  statute  create  a  new  offence  and  name  a  remedy  it 
must  be  pursued  ;  cases,  6.  If  one  create  a  new  ofience  tec  and 
annex  no  punishment,  disobedimiGe  to  it  is  an  oflence  at  ctmnKW 
taw,  7.  And  if  a  court  enjoin  a  father  to  mamtain  bn  child,  aod  be 
disobeys,  is  indictable,  6.  Statute  remedy  oumulathe  or  not ;  re^ 
sons,  8,  9. 

y,  ch.  148,  B,  3.  If  a  statute  provides  some  forma,  it  does  not 
necessarily  exclude  others.  No  ioteot  can  be  taken  aguul  tba 
express  words  of  the  statute. 
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T^eb.  148,  a.  4.    Wheie  »  pesal  action  is  local.     Sae  a.  il. 

V,  cb.  148,  a.  £•     RefereDces. 

V,  ch-  148,  a.  6.  Wbeo  a  statute  takea  e&et ;  trono  its  being 
iwsa^  if  no  olber  ume  be  fixed. 

V,  ch.  14B.  a-  7.     Statutes  againat  natural  juatics  and  equity  are   - 
void  }  so  on  other  grounds. 

V,  ch'  148,  t.  8.  Statutes  public  or  private;  public  need  not 
be  pleaded,  1.  Private  must  be,  1.  Doubts  as  to,  33  H.  VI.  c. 
10,  1,  3.  Senled  to  be  a  public  act,  3  ;  reasona.  Pleas  as  to  it, 
S,  3,  4.  Statutes  public  or  private ;  cases  and  rules,  4  to  8.  Acts 
for  private  benefits  bow  strictly  construed,  9.  As  acts  regulating 
tb«  taking  of  fish  are  public  ;  ten  reasons ;  cases,  10.  So  the  court 
«E  officio  must  take  notice  of  them,  10. 

V,cb.  MB,  a.  9.    Forfeitures  :  ours  bow  limited.   See  Foifaiuns. 

V,  ch.  148,  a.  10.  Declarations  for  penalties  on  statutes;  re- 
fiireaces;  and  distinction  as  to  declaring  on  public  and  on  private 
statutes. 

V,  rh.  148,  a.  11.  Cases  in  Massachusetts;  inhabitants  of  towns, 
vbere  not  witnesses,  1.  Consideration  of  a  bond  inquired  into  to 
ascertain  what  money,  1,3.  See  Juriadietion.  Debt  for  statute 
penalties  for  selling  rum  without  licenae^gaiuat  six,  four  found  guil- 
^,  3.  If  a  Matute  give  damages  a  jury  roust  assess  them,  4.  Proper 
plea,  not  guilty,  2,  4.  Debt  ^i  tam  against  two  executors  for  not 
proving  a  will,  3.  Can  be  but  one  lorfeiture,  3.  And  this  incurred 
only  by  the  one  euihy  of  negligence,  3.  Of  this  the  wife  cannoC 
be  guihy,  5.  fifalfeasance  ;  several  in  infcM-matioD,  6.  Debt  gvi 
tarn  as  to  impounding  cattle,  7  ;  special  pleading,  7.  Debt  on  the 
auction  act  against  the  deft. ;  for  a  cenain  penalty,  may  deny  he  was 
licensed,  and  so  incur  another  penalty,  8.  JVt/  debet  the  most  proper 
plea  in  debt  for  penalties,  9.  Court  has  power  to  amepded  in  qui 
tarn  actions,  10. 

V,  ch.  148,  a.  13.  How  far  a  penal  action  is  local;  commoa 
informer  con6ned  to  the  proper  county,  1;  exceptions,  1,  3.  Male* 
rial  parts  of  Massachusetts  act  of  June  19,  1788.  Confines  the  in- 
former's action  on  penal  tiatuies  to  the  proper  county,  3.  Debt  on 
ibt  Sih  and  6ih  Ed.  VI.  against  regrators  be.,  action  so  confined,  4. 
Not  local  as  to  the  aggrieved  party,  5.  Qui  tam  for  penally  for 
Qsury,  pit.  may  amend,  6.  Pilot  act  does  not  extend  to  United 
States  public  ships.  Pilot  is  master  while  employed,  7.  Unavoid- 
able accident  saves  the  penahy,  8,  9.  Defl's.  plea,  10.  Qui  turn 
against  an  officer  for  extorting  illegal  fees ;  a  judi^meni  stated  must 
be  proved  Sig.  11.  Compounding  penal  actions  allowed  in  ^t  tarn, 
13.  When  a  penalty  only  can  be  enforced,  or  the  promise  sued. 
Art.  13.     Penalties  in  equity  ;  princi[Jes  and  cases. 

VI,  cb.  193,  a. -43.     Criminal  cases. 

Ill,  cb.  78,  t.  14.  1.  The  Colonies  sometimes  adopted  the 
English  penal  laws,  as  to  smlt  ofieoces  ;  but  not  the  severe  parts  o( 
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the  penakieg,  3 ;  iii,  ch.  101,  a.  1.  14,  it  a  praaltybe  Ronezed  be* 
equity  will  not  relieve  where  there  is  no  measure  of  dsmsges.  IV, 
cb.  1 12,  s.  5,  Iver's  case ;  damages  bejond  the  penal^,  s.  5  ;  or 
principal  and  interest.  Formerly  held  otherwise,  vi,  ch-  l6l,  b. 
12.  For  usury,  T,  cb.  153;  cases.  Amendable,  ri,  cb.  184;  vi, 
ch.  185.  lo  the  District  of  Columbia,  vii,  ch.  223,  a.  18.  5. 
A  party  relieved  as  to  the  penalty  in  his  contract,  though  held  to 
peTform  !l,  and  to  reasonable  damages  for  not  performiog,  tv,  ch. 
117,  a.  2.  8,  9  i  a.  5.  2  &c. 

PENDENTE  LITE,  i,  ch.  39,  a.  7.  See  Aeiion  Ptnding  n, 
cb.  191,  a.  4.  6;  v,  ch.  171,  a.  4.  1. 

PENDING  WRITS.  See  Actioiu  a«d  Matttn  in  AbatemaUt . 
V,  ch.  176,  a.  d.  10,  11. 

PENNSYLVANIA,  statute  titles  in,  vii,  ch.  233,  a.  8. 
PEOPLE  means  the  ruling  powers,  ii,  ch.  40,  a.  9.  12. 
PEPPER  CORN  reserved  in  a  lease  tua.  raises  a  use,  and  to 
it,  the  statute  of  uses  transfers  the  possession,  iv,  ch.  1 32,  a.  7.  6. 

PER.  Writs  in  the  per  of  various  kinds,  and  per  and  cut  Sic 
Ti,  ch.  [78,  a.  15.  16. 

PERAMBULATION.     See  Tomu. 

PER  AUTER  VIE,  W,  ch.  130,  a.  22.  18,  30.  Tenant  may  be 
entailed,  iv,  ch.  130,  a.  2.  33.  Cannot  have  trover  for  trees  cot 
down,  iii,  ch.  77,  a.  12.  24. 

PER  CAPITA,  per  itirpet.  Aunts  and  nephews  take  per  ear 
pita,  iv,  ch.  126. a.  3;  iv.  ch.  136,  a.  7.  7. 

PGREKIPTORY  CHALLENGE.  See  CkaUenge,  and  Man- 
damut,  &c. 

PERFORMANCE ;  of  covenants  pleaded  be.,  iv,  ch.  131, 
a.  3.  15,  16,  17,  18,  20.  General  performance  pleaded,  39; 
and  a.  3.  17  ;  a.  4,  5  ;  cases.  See  CovenanU,  iv,  ch.  125,  a.  4; 
vi,  ch.  179,  a.  14 ;  iv,  ch.  1 18,  a.  5.  As  to  part,  v,  cb.  144,  a.  9. 
Id  equity,  i,  ch.  1,  a.  7.  41  ;  i,  cb.  11,  a.  8,  9,  10 ;  vii,  ch.  325 } 
iv,  ch.  104,  a.  2, 

PER  INFORTUNIUM.  Homicide.  See  Homicide;  aln 
Chtince,  vii,  ch.  313  ;  vii,  ch.  215 ;  vii,  ch.  316  ;  cases. 

PERJURY,  and  subornation  of  peijury,  vii,  ch.  310,  a-  1.  Pet- 
jury  at  common  taw  indictable  io  many  cases,  1.  Coke's  definition, 
1.  Must  be  where  a  lawful  oath  is  administered,  1.  In  a  judicial 
proceeding,  I.  And  \he  person  swears  wilfully,  absolutely,  and  falsely 
io  a  matter  material  to  the  issue  or  point  in  qiiesiion,  1  ;  explained, 
1.  Subordination  of  perjury  ;  definition  of  &c.,  2.  Ancient  pun- 
ishment of  perjury,  3;  and  by  5  El.  c.  9. 

VII,  ch.  210,  a.  3.  Material  parts  of  the  act  of  Congress  as  to 
it,  1,  2,  3.  Of  the  acts  of  Massachusetts,  vii,  ch.  210,  a.  3;  Colo- 
ny, Province,  and  State,  1,  2,  3.  Was  capital  ■  in  the  Colony,  4. 
May  be  in  swearing^o  one's  belief,  5.  Perjured  means  false  swear- 
ing in  a  judicial  proceeding  ;  but  foresworn  does  not,  6.    Is  perjury 
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to  girt  IkIsc  evidence  to  the  credir  of  a  witness  ;  reasons,  7.  One 
)o»Dg  by  Ills  perjury  cannot  sue  till  be  la  convicted,  8.  Seversl 
cannot  be  jointly  indicted  for  peijury,  9.  Sessions  has  no  jurisdic- 
tion of  it,  9. 

VII,  cb.  310,  a-  4.  What  i^  perjury  or  not ;  must  be  false  swear- 
ing oil  oath,  1,  Id  a  couk  empowered  to  administer  it,  1.  In  a 
matter  material  to  the  istue,  and  wilful,  deliberate,  falve  swearing, 
I.  Statutes  only  increase  tlie  penalty  kc.  1.  Several  cases  and 
rules  on  these  principles,  1  to  15. 

VU,  cb.  2>0,  a.  5.  Indictmeirt  Inc. ;  is  indictable  at  comTDon 
law,  1.  Indkitnebt  roust  state  it  was  voluntary,  the  exact  breach, 
1.  What  the  issue  was  fizc.,  I  ;  and  how  the  evidence  tended  to  if, 
1.  A  legal  BUthortiy  to  administer  the  oath,  t.  Time  and  place, 
1,  2.  Quccre,  ss  to  authority  ;  only  material  parts  of  the  former 
proceeding,  3.  What  is  stated  in  the  indictment  more  than  neces- 
sary must  be  correctly  proved,  3.  What  a  sufficient  averment,  4. 
References,  5.  What  to  be  stated,  6.  £>  El.  not  adopted  here,  7, 
Matter  must  be  material,  8. 

PERILS  within  the  policy  of  insurance  or  not.  See  Ituurance, 
i],  cb.  40,  a.  21. 

PERISHABLE  ARTICLES;  if  tendered,  not  necessary  to 
plead  wncore  prist,  v,  ch.  170,  a.  3,  r.  23,  35. 

PERISHABLE  GOODS.  See  BondPerUura,i,ci\.  17,  t.n 
&c.  Judge  cannot  order  ihem  sold,  i,  ch.  39.  a.  6 ;  V,  ch.  136,  a.  1 6. 

PER  MEDIATATEM,  vii,  ch.  S21,  a.  5.  6.  See  Med.tida 
Lingua. 

PER  MINAS,  T,  eh.  1 58,  a.  3.  Pleaded  in  bar ;  replicatton  no 
per  nunat  aod  dureti  is  double  pleading,  3.  Per  minai,  how  plead- 
ed, 3,  4,  8,  Sic. 

PER  MY  ET  PER  TOUT,  ii,  ch.  42 ;  cases }  iv,  ch.  134,  i. 
1,  3,  3.     Estates  by  joint-tenants. 

PERNANCY  OF  PROFITS  ;  how  taken  by  the  heir,  residuary 
devisee,  or  legatee,  &£.  See  Jtestduum,  iv,  ch.  114,  a.  35.  3,  3,  4, 
(ic.  A  mere  perner  of  the  profits  cannot  vouch,  iv,  ch.  134,  a.  3. 
1.     His  interest  is  too  small. 

PERPETUAM.  Depositions  tn  perpettiom,  how  taken,  iii,  ch. 
87,  a.  2.  3;  hy  the  Provincial  act  of  1695  ;  by  act  of  Congress  <^ 
September  34,  1789,  3.  By  Mftssachusetls  act  of  February  3^ 
1798,4.     See  Depositiont  and  ^ffidaviti. 

PERPETUITIES,  iv,  cb.  1 14,  a.  12.  Our  law  does  not  allow 
them,  as  in  Mortmain,  I  be.  IV,  ch.  114,  a.  18,  not  to  he  feared 
if  there  be  a  power  to  destroy  the  contingent  interest,  I.  As  by  re- 
covery, a.  33.  18;  i.  35.  Only  irremoveable  perpetuities  that 
■re  objection  ahle. 

IV,  ch.  135,  a.  5.  17, 18.  same  principle. 

IV,  cb.  130,  a.  3.  30.  Law  will  not  allow  a  long  suceessioa  of 
esutes  for  life  to  persons  not  in  being. 

TOL.  VIII.  52 
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IV,  ch.  135,  a.  6.  Perpetuity  aad  ToJd  if  a  use  be  to  in  unborn 
child  of  SD  unborn  child,  12. 

PER  QUOD,  ii,  ch.  63,  a.  1.  4.  Words  not  actionable  in 
themselves,  must  be  laid  nitb  a  per  quod  &c. ;  cases,  ii.  ch.  63, 
a.  2. 

PER  QUOD  SERVITUM  AMISIT,  i,  ch.  5,  s.  7  j  i,  ch.  7, 
s.  32.  Father  has  his  eleclioo  )o  bring  trespass  for  breaking  bis 
house  and  getting  his  daughter  with  child  per  guod  servilum  anitit ; 
or  case  for  consequential  damages  per  qtiod  iic.  i  and  iit,  ch.  85. 
Enough  to  justify  the  battery,  v,  ch.  173,  a.  5. 

U,  ch.  47,  a.  4.  1.  Master  has  (be  like  electioD  where  bis  ser- 
ranl  is  taken  away  from  him. 

II,  ch.  59,  a  6  ;  cases  per  guod  &£.  Loss  of  service,  of  daugh- 
ters, 8(C  living  in  their  father's  families ;  but  lies  not  if  they  live 
separate.  Every  injury  hut  the  loss  of  service  is  the  servant's  owb. 
Per  guod  be.  is  irespass,  ii,  rh.  59,  a.  6.  9. 

PER  QUOD  CONSORTIUM  AMISIT,  i,  oh.  19,  a.  18.2. 
Where  this  action  lies;  lies  if  a  man's  wife  be  so  treated  that  he 
loses  her  society  8u-. ;  and  ii,  ch.  64,  a.  3. 

PERSONS,  righls  of,  vi,  ch.  197,  a.  1.  1  to  11.  Various  per- 
sonal rights  and  liherlies  invaded  by  the  commission  of  crimes. 

PERSONAL  ESTATE  includes  choset  in  action ;  also  goods 
which  may  attend  the  person  wherever  be  goes,  iv,  ch.  136,  a.  1.5. 
How  forfeited  for  crimes,  v,  ch.  1 36,  a.  2 ;  iv,  ch.  137,  a.  2.  34,  S5. 
will  is  not  lo  be  proved  as  to  personal  estate  purporting  to  be  a  will 
of  persona]  and  real.     See  Goodt  and  Chattels. 

PERSONAL  LIBERTY,  vi,  ch.  197,  a.  1. 

PER  STIRPES,  per  capita,  who  takes  by,  ir,  ch.  126,  a.  3. 
4  8tc. 

PETITION,  vi,  ch.  178,  a.  20.  9.  Of  right  in  the  nature  of  a 
real  action,  to  be  restored  to  his  freehold  or  inheritance.  See  Par- 
tition. 

PETIT  JUDICIUM;  where  amended,  vi,  ch.  184,  a.  6.  13. 
By  draught  under  counsel's  hand.  V,  cb.  176,  a.  1.  19,  when,  the 
perly  must  begin  his  plea  petit  judicium. 

PETIT  CAPE,  iv,  ch.  124,  a.  4.  4.  Pari  of  an  old  English 
process,  mainly  relating  to  value  over  in  warranty,  not  adopted 
here  ;  but  the  principle  in  recoveries. 

PETIT  TREASON,  the  forfeiture  for,  v,  ch.  136.  The  dis- 
tinction done  away  in  Massachusetts. 

PETTY  AVERAGE.  See  Average  ;  and  ii,  cb.  40,  a.  9.  1 ; 
as  Pilotage,  Li^kt  Money,  Beaconage,  be. 

PETTY  CCSTOM.S  in  ihe  nature  of  toll ;  assumpsit  lies  for 
petty  custom,  iii.  ch.  76,  a.  11.  See  Toll. 

PETTY  CHAPMEN,  law  against,  vii,  ch.  208,  a.  17. 

PEWS ;  Massachusetts  statute  for  conveying  pews,  of  Februaiy 
23,  1796;  iv,  ch.  108,  a.  5.  II.  Material  pans  of  it;  declared 
real  estate,  11. 
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PHEASANTS,  part  of  the  KDimals,  fera  nahira,  iv,  cb.  133, 
t.  3.  10. 

PHYSIOGNOMY,  persons  pretending  to  it,  how  punished,  rii, 
cb.  206,  a.  4.  3. 

PHYSICIANS,  wheo  witnesses  to  wills,  must  state  facts  as  to 
the  testator's  inaanity  or  sanity,  as  nell  as  give  opinions,  ii,  cb.  63, 
a.  8.  See  Ituaniltf.  As  to  medicines,  Tii,ch.216,  a.  I.  13.  Charges 
in  their  books,  how  evidence  for  others  &c.,  iii,  ch.  81,  a.  5.  14. 

PICAGE,  a  ground  rent  in  a  market.  See  Market,  ii,  ch.  45. 

PICTURES,  where  fixtures,  or  part  of  the  inheriunce  or  not, 
ir,  rh.  133,  a.  3.  2. 

PICKLED  AND  SMOKED  FISH,  act  as  to  iaspecting  them, 
n,  ch.  203,  8.  7.  8. 

PIERS.    See  Ligkt-Hoiuet,  FlaU,  Wharve*. 

PILFERERS,  bound  to  tbeir  good  bebariour;  come  within  the 
words,  pertont  not  of  good  fame,  v,  ch.  150,  a.  d.  3. 

PILLORY,  ia  a  punishment  at  common  law,  vi,  ch.  197,  a-  6. 
1 .  3.  May  be  commuted  for  punishment  in  ibe  State  prison  by  Mas- 
sachusetts act  of  February  37,  1813. 

PILOTS,  in  fault,  anawerable,  t,  cb.  148,  a^  13.  15.  Is  master 
when,  V,  cb.  146,  a.  13.  7. 

PIOUS  USES.    See  Donationt  kc.,  W,  cb.  114,  a.  13;  cases. 

PIRACY,  iii,  ch.  103,  a.  3.  Pirates  are  perils  of  the  sea  io 
cases  cf  insurance,  I. 

IV,  cb.  133,  a.  3.  9.  If  a  pirate  seize  goods,  the  property  does 
not  rest  in  him. 

VI,  ch.  186,  a.  5.  Piracies,  or  robbing  at  sea.  Does  not  alter  the 
property  of  the  goods,  8.  Nor  does  a  pardon  of  all  felonies  pardon 
piracy,  8. 

VII,  cb.  310,  a.  6.  Piracy.  C(»nmon  law  did  not  notice  piracy 
as  a  felony,  1.  Or  at  all;  28  H.  VUL  c.  15,  did  not  alter  the 
ofibnce,  but  only  the  manoer  of  the  trial  and  punishmeot,  1.  Was 
a  civil  law  felony,  1.  Pirate  is  a  robber  at  sea,  2.  An  enemy  of 
mankind,  3.  Every  community  has  a  right  to  punish  him,  2.  Sev- 
eral other  points,  3- 

Vlt,  ch.  310,  a.  7.  Constitution  and  acts  of  Congress  as  to  pi- 
racy, material  parts  as  to  theqi ;  several  cases,  and  grounds  of 
ibem,  1  to  6. 

VII,  ch.  310,  a.  8.  Massachusetts  statutes  as  to  piracy  ;  Colony 
and  Province;  material  parts  of  ibem,  1. 

Vn,  cb.  310,  a.  9.  What  is  piracy  or  not ;  is  a  robbery  at  sea ; 
coses,  1  to  13.  Capture  by,  does  not  alter  the  property,  vii,  cb.  310, 
a.  9.  7;  cases,  8  to  13. 

PISCARY ;  see  Fuherie*. 

PLACE  ;  insurance  as  to  place.  See  Iniuranee,  ti,  cb.  40,  a, 
30.  As  to  place ;  place  in  cases  of  tender.  See  Tendet;  v,  ch. 
170,  a.  6.  As  lo  actions.    See  Local,  and  Rtmie.    Place  of  safety 
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or  prizes  is  only  as  to  neutrah,  vii,  ch.  237  ;  W,  cb.  123,  «.  S.  20. 
Wbere  not  to  be  traversed. 

PLAGUE.  See  Sickneu.  ConUgious  uckness,  vii,  cb.  SOS,  a. 
13  \o  a.  17 

PLANTATIONS  ;  lands  io  Eaglisb  planUtions  are  deemed  in 
England  personal  assets,  iv,  ch.  115,  a.  3.  12 ;  ir,  cb.  133,  a.  3. 
1.  For  payment  of  debts.     So  it  was  in  our  Colonies. 

PLAN,  referred  lo  in  a  deed,  is  a  part  of  it,  iii,  ch.  89,  a.  4. 
11 ;  iii,  ch.  94,  a.  3.  %  A  very  ancieat  ex  parte  plao  admitted  as 
to  boundaries,  after  other  proof  of  an  actual  running  round  tie.,  3- 

PLATE,  bequeathed  by  the  name  of  household  furniture,  ir, 
ch.  133,  a.  3.  4. 

PLATFORM  of  chnrch  government  of  1648,  read  in  an  action 
for  a  salary.  Fuller  v.  Princeton,  ii,  ch.  48,  as  to  ministers  and  re- 
ligionfa.  1,  2,  9,  10.  be. 

PLAYHOUSES,  vii,  ch.  206,  a.  &■  Massachusetts  statutes againat 
them,  passed  in  the  Province  aod  Sute ;  material  parts  of  them, 
ltb7. 

PLAYS  AND  GAMES.    See  Oaming,  and  vii,  ch.  306. 

PLEA,  judE;meot  for  want  of,  vi,  ch.  179,  a.  8.  I4. 

PLEADINGS.  V,  ch.  174.  General  pleadings.  Pleadings  less 
copious  now  than  formerly,  I.  Reasons,  1  to  4.  General  rules 
applicable  to  all  parts  of  pleadings,  v,  ch.  1 74,  s.  8  to  3S.  Illustrated 
by  cases,  id. 

V,  cb.  176.  Rules  and  cases  io  declarations.  See  Dtdetradoru, 
a.  1  to  a.  6. 

V,  cb.  175,  a.  7.    Service  of  the  writ  or  process.    See  Strviet 

V,  cb.  175,  a.  6.    Summonses  &c.,   1  to  31.    See  Service  ^ 

V,  cb.  175,  a.  9.  Endorsement  of  writSi  See  Endonemetii  9j 
ffritt. 

V,  cb.  175,  a.  10.  Officer's  return  on  mesne  process,  1  to  S. 

V,  ch.  175,  a.  11.  Pit's,  entry  of  his  action,  and  discontinuance 
of  it;  entry,  1,  2,  3.  Discontinuance,  4  to  33.  See  Ditcoitr 
tinumce. 

V,  cb.  175,  a.  13.  Nonsuit  and  notte  pnuequit  1  to  34.  See 
JVonraif,  and  AbUe  Prottqui. 

V,  ch.  176,  a.  13.  Retraxit.  See  Retraxit. 

V,  ch.  176,  a.  14.  Defaults,  1  to  8.    See  D^uUe. 

V>  cb.  175,  a.  16.  Confession  of  judgment.  Several  rules  and 
*ases,  1  to  7. 

V,  cb.  176,  a.  16.  JVtl  dicit-  Judgment  by  nil  didi.  See  Ail 
Dicit,  1  to  5 

V,  ch.  175,  a.  17.  Defence,  half  and  whole.    See  D^emee. 

V,  ch.  175,  a.  18.  Imparlance  and  couiouuce,   1  to  13.    S«t 
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V,  cb.  1T6.  PlflM  ID  KbttomeDt,  a.  1  to  s.  13.  See  Maten&tt, 
each  ariicle  there  indexed. 

VI,  cb.  177,  «•  1.  CerlBiD  pleadiaga,  as  ojer,  1.  Voucher,  a.  S  : 
and  prayer,  a.  3.  Parol  deoaiirrer,  a.  4.  Cognizaoce,  a,  6.  Teoder 
and  bringing  money  into  court,  a.  6.  ProttitandoeM,  a.  7.  Es- 
toppels, a.  8.     Avermanig,  a.  9. 

VI,  cfa.  177,  a.  10.  Giving  colour;  notice  and  request,  a.  11. 
Since  the  last  oootinuance,  a.  13.  See  the  respective  heads,  Oyer, 
Vouehtr,  Aid-Prayer,  Ua.  8ic. 

VI,  cb>  178,  B.  1.  Pleas  in  bar.  General  principles.  Every  suit 
against  1  deli-  chaises  him  ivith  breach  of  contract,  1.  Some  tort, 
1.  Negligeoce  or  criminal  act,  1.  His  plea  is  accordingly,  1. 
His  bar  denies,  or  excuses,  or  justifies,  I.  General  issue  denies; 
JDStiQcatioD  must  be  pleaded  \  excuse  pleaded,  or  in  evidence,  1, 
What  a  right  issue,  1. 

VI,  cb.  178,  a.  3.  Issue  bow  formed.  On  a  single,  certain,  and 
inatf rial  point ;  of  an  affirmative  and  negative,  Robinson  f.  Raily 
&  al. ;  rules  and  cases,  1  to  8. 

Vl,  cb.  178,  a.  3.  Immaterial  issue.  What  a  material,  what  an 
immaterial  issue  ;  how  formed  ;  snd  rules  and  cases,  I  to  7, 

VI,  ch.  178,  a.  4.  Informal  issue;  is  aided  by  verdict;  what; 
liow  formed  ;  rules  and  cases,  1  to  9. 

V{,  cb   178,  a.  &■  Special  pleas  amounting  to  the  general' issue, 

1.  Such  not  cause  of  demurrer,  if  mailer  of  law  be  mixed,  1 ; 
rules  and  cases,  I  to  10.  Such  plea  is  only  of  facts  referred  to  the 
court,  3.  Only  cause  of  special  demurrer  ;  several  pleas  that  amount 
to  the  genei^  issue ;  and  deny  any  colour  of  action  in  the  ph. 
is  in  evidence,  and  remarks,  11,  13. 

VI,  cb.  178,  a-  6-  Where  special  matters  may  be  pleaded  ;  mat- 
ter of  law.in  defence  must  be  pleaded,  1.  If  pure  fact  is  in  evi- 
dence, 1.  If  mixed  either,  1.  License  must  be  pleaded,  2.  Re- 
lease when  to  be  pleaded,  or  in  evidence,  3,  3.  Matter  of  law  that 
discharges  the  action  must  be  pleaded,  4.  Cases,  as  acis  of  limi- 
tation, accord,  &:c.,  4.  Reuiner  by  administrator  is  to  be  pleaded,  4. 
So  duress,  usury,  gaming,  sheri£rs  bonds ;  reasons,  5.  Whatever 
goes  in  denial  nf  the  charge  is  in  evidence,  6.  So  whatever  cannot 
be  specially  pleaded,  6.  What  admits  plu  bad  once  a  cause  of 
action  may  be  pleaded,  7. 

VI,  cb,  178,  a.  7.  Pleas  proper  to  each  action.  One's  plea  miist 
always  suit  bis  case,  1.     In  assumpsit,  general  issue  never  promised, 

2.  Only  one  plea  to  one  entire  promise,  3.  Plea,  several  sums 
sued  for,  oqe  debt,  and  payment  of  that  pleaded,  good  plea,  4, 
References  to  the  defi's.  pleas  in  assumpsit  in  the  48tb  chapter,  in 
assumpsit,  S.     See  AMttimpiit. 

VI,  ch.  178,  a.  8.  Proper  plea  in  account ;  general  issue  nevet 
bailiff*,  1.    Or  never  receiver,  1.    References  to  special  pleas,  1,2. 

3.  r      " 
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VI,  cb.  178,  a.  9.  Audita  qutrda,  pless  proper  in.  See  Atiita 
Querela. 

Vl,  cb.  178,  a.  10.  Case  on  torla  ;  proper  pleas  in  general  issue, 
not  guihy,  1-  Special  pleas  referred- to  in  their  proper  chapters, 
88  to  70. 

VI,  ch.  178,' a.  11.  Proper  pleas  in  covenant.  General  issue 
what,  1.  Several  special  pleas,  3  to  18.  Pteas  in  covenant  refer- 
red to,  19  ;  iii,  ch.  101  to  iv,  ch.  134.    See  Covenant. 

VI,  ch.  178,  a.  12.  In  debt  proper  pleas.  General  issue  nil  ile- 
bet,  or  does  not  awe.  Special  pleas  in  debt,  I  (o  36.  Pleas  in 
debt  referred  to,  27,  As  contained  in,  v,  cb.  139  to  cb.  170.  See 
Debt. 

VI,  ch.  178,  a.  13.  Dower,  pleas  proper  in.  General  issue;  is 
ne  vtqve  teixie  gve  dower ;  may  be  as  to  part,  and  another  plea  as 
to  the  residue,  1.  Other  pleas  In  dower;  cases,  and  grounds  of 
them,  1  to  18  ;  and  see  Dinoer. 

VI,  cb.  178,  a.  14.  Ejectment,  pleas  proper  in,  I  to  9.  See 
Ejectment. 

VI,  cb.  178,  a.  Ifi  to  a.  35.  Land  actions,  and  pleas  thereon. 
See  Land  Actiom. 

VI,  cb.  178,  a.  36.  Pteas  proper  in  replevin,  v,  cb.  171.  See 
iZefl/ectn. 

Vl,  cb.  178,  a.  37.  Pleas  proper  in  reviews.  See  Renew*;  con- 
udered,  vi,  cb.  ]89,  a.  1  to  a.  4. 

VI,  ch.  178,  a.  38.  Pleas  proper  in  ecire  facias.  See  Scire  Fadat 
considered,  vi,  ch.  190,  a.  I  to  4. 

VI,  ch.  178,  a.  39.  Pleas  proper  in  tretpau  vi  et  armit.  See 
Trcipau  Vi  et  Armit,  v,  ch.  172,  and  173. 

VI,  ch.  178,  a.  30.  Pleas  proper  in  trover.  See  Trover,  iii, 
ch.  77. 

VI,  cb.  178,  1.  31.  Pleas  proper  in  waste.  See  fFaite,  iii, 
cb.  78. 

VI,  ch.  178,  a.  32.  Pleas  proper  as  to  voucher,  ways,  kc.  See 
Voucher,  iv,  ch.  134;   fVayt.  iii,  ch.  79.    See  J^otice  to  Qntt. 

VI.  ch.' 179,  a.  1.  General  pleas  io  bar.  General  principles. 
General  bars  named,  1,  2. 

VI,  ch.  179,  a.  2.  Acceptance  of  something  in  satisfaction,  as  a 
term  surrendered  and  accepted  In  bar  of  rent  &«.,  1.  Acceptance  of 
rent  of  the  assignee,  2.  In  discharge  of  a  bond,  a  bond  of  a  third 
person  taken  and  accepted,  3.    See  Acceptance. 

VI,  ch.  179,  a.  3.  Acquittance.    See  Acquittance. 

VI.  cb.  179,  a-  4.  Accord  and  satisfaction.  See  Accord  tad 
Satitfaction. 

VI,  cb.  179,  a.  6.  Award.  1  to  1 5.    See  Aihitnment. 

VI,  ch.  179,  a.  6.  Coverture,  1  to  6.    See  Coverture. 

VI,  cb    179,  a.  7.  Duress.    See  i>uren.    Pleaded  in  bar. ' 

VI,  cb.  179,  a.  8>  Infancy  pleaded  in  bar.    See  Ii^awc^. 
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ATE,  cb.  179,  a.  9.  Jodgment  ia  a.  former  action  pleaded  in  bar, 
1  to  13.    See  Former  Judgmenti. 

VI,  cb.  179,  a.  10.    Never  bailiff;   aerer  admiDistretor ;  never 
executor,  1  to  5.    See  JVever  Bailiff. 

VI,  cb.  1 79,  a.  11.  JVon  damnificatm,  or  saved  harmless ;  also  a 
general  bar.  See  Aon  Damnificatut ;  and  Sated  Harmlat. 

VI,  cb.  179,  3.  12.  JVon  ett  factttm.   General  bar  pleaded.    See 
Jifon  Est  Factum. 

VI,  cb.  179,  a.  13.  Not  guilty,  and  nul  tiet  record,  I  to  4.    Se« 
Jiot  guilty,  and  Au!  Tiel  Record. 

VI,  cb.  179,  a.  14.  Payment  and  performance,  a  general  bar, 
1  to  21.    See  Payment  and  Petformance. 

,    VI,  cb.  179,  a.  15.  Fully  administered,  generally  pleaded  ;  rules 
and  cases.    See  Fidly  Adminittertd. 

VI,  cb.  179,  a.  16.  A  release  pleaded,  1  to  9.    See  Releate. 

VI,  cb.  179,  a.  17.  Saved  barmless.    See  Aon  Damnificatut. 

VI,  ch.  179,  a.  18-  Usury,  pleaded  in  bar,  1  lo  IS.     Matters  and 
eases.    See  Uiury, 

VI,  cb.  179,  a.  19.  Statutes  of  limitationa,  geoeral  bars,  I  to  37 
See  Limitatiotu. 

VI,  cb.  179,  a.  20.  Special  matters  of  excuse  or  justification,  1 
to  8.    See  Excuse  ;  also  JuMtifieattoa. 

VI,  ch.  ISO.  Replicationa  itc.,  a.  1.  1  to  23.    See  R^icattont. 

VI,  ch.  180,  a.  3.  Duplicity. 

VI,  ch    160.  a.  3.  Pleading  double  by  leave  of  ibe  court.    See 
Double  Pleading. 

VI,  cb.  180,  a.  4.    Departure  lo   pleading,  I  to  17.    See  De- 
parture. 

VI,  ch.  180,  a.  S.  Repugnant  pleadings.    See  Repugnant  Pleai. 

VI,  cb.  180,  a.  6.    Argumeotative   pleas.    See   Argumentative 
Pleat. 

VI,  cb.  180,  a.  7.  Negative  pregoant.    See  JVegative  Pregnant.- 

V\,  cb.  180,  a.  8.  Surplusage,  1  to  39.    See  Surplutagc. 

VI,  cb-  180,  a.  9.  Substance;   form.    See   Substance;  and  see 
Form. 

VI,  ch.  180,  a.  10.  Traverse,  1  lo  65.    See  Traeerse. 

VI,  cb.  180,  a.  11.  Profert,  1  to  21.    See  Profert. 

VI,  cb.  180,  a.  12.  Sbam  pleas,  1  to  4.    See  Sham  Plea. 

VI,  Gfa.  180,  a.  13.  Pleading  to   avoid   prolisity,  1,  2,  3.    See 
Prolixity. 

VI,  cb.  180,  a.  14.  Matters  pleaded  according  to  their  operation 
ID  law,  I  to  7.    See  Legal  Operation. 

VI,  ch,  181.  Demurrers.    See  Demurrers. 

VI,  ch.  182.  Trials  and  verdicts.     See  Trials  and  Verdicts. 

VI,  ch.  183.  Repleader.  See  Repleader. 

VI,  ch.  183,  a.  3  Uc.     New  trials.     See  JVew  Triais. 

VI,  ch.  164  ;  vi,  cb.  185,  Amendments.  See  Amendments, 
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VI,  ch.   166,  a.   1.    Jludita   qmerela,   i   to  37.     8«*  AtidUa 

Querela. 

VI,  ch.  186,  t.  3.     Mandamvi,  1  to  83.     See  Mandomut. 

VI,  ch.  186,  a.  3.     Procedendo.    See  Procedendo. 

VI,  ch.  186,  a.  4.     Prohibition,  1  lo  37,     See  Prohibition. 

VI,  ch-  166,  a.  6.     Admiralty  jurisdiotioti.  See  Admiraity. 

VI,  cb.  186  a.  6.     HypothecatioD.  1  to  6.  See  Hypo(Ae«>iM)i. 

VI,  ch.  186,  a.  7.  Settmeo's  nages,  admiralty  junsdictioo  as  to. 
See  JldmirQUy;  a.  6  to  11.     See  Ad^urtdty. 

VI.  cb.  186,  a.  12.  Qua  vutmmio,  and  iDformatiena  in  nature  of; 
aod  A.  13  to  16.     See  Quo  Warranto  Informati»m. 

VI,  ch.  186,  a,  17.     Protection,  1  to  10.     See  Protection. 

VI,  cb.  186,  a.  18.  Safe  cooduct  and  passport,  1  to  7.  See 
St^e  Conduct  and  Paatport. 

VI,  cb.  187.  Courts;  Federal  coarts  and  State  courts  in  Mas^ 
'sachusetts;  in  the  Colony,  Province,  and  Commonweakh.  See 
Count,  a.  1  10  20. 

VI,  cb.  188.    Appeals.  See  Appeals. 

VI,  cb.  169.    Reciews.    See  ReviewM. 

VI,  cb.  IdO.    Scire  faeiat.    Sre  Scire  Fadai. 

VI,  ch.  191.    Partition.  Ses  Partition. 

VI,  cb.  192.    Trustee  actions.    See  Tnutee  Aetiont. 

VI,  ch.  19i.    Videlicet.   See  Videlicet. 

VI,  cb.  193,  a.  1  to  45.  Synopsir  placitonan.  See  Synoptii 
Phcitorum. 

VI,  cb.  194.    Practice,  a.  I  lo  6.  See  Practux. 

VI,  ch.  195.    Costs,  a.  I  to  7.    See  Costs. 

VI,  ch.  196.    Statutes,  a.  1  to  8.  See  Statutes. 

VI,  ch.  197.  Crimes  and  punisbmenta.  See  Crimes  and  Pm- 
ithment*. 

VI,  ch.  197  to  vii,  cb.  223.  As  to  crimes  and  ofiences.  See 
Crimes  ;  and  the  matters  and  crimes  respectively  in  each  chapter, 
diere  indexed  generally  ;  but  each  crime,  as  arson,  hui^lary,  larce- 
ny, murder,  &c.  particularly  under  ils  appropriate  name.  See  To- 
hie  of  Contents. 

VII,  ch.  238,  a.  3.     Pleas  in  a  writ  of  right,  1  ;  form  of,  4. 
Pleas  proper  and  applicable  as  to  particular  characters;  as  to 

carriers,  i,  ch.  23,  a.  6.  By  executors  and  administrators,  i,  ch. 
29,  a.  15,  16.  In  cases  of  guardians,  minors,  8£c.,  ii,  ch.  35,  a.  II, 
By  innkeepers  Slc.,  ii,  ch.  37,  a.  6.  In  cases  of  insurance,  ii,  cb. 
40,  a.  34.  By  joint-tenants,  tenant  in  common,  Uc.,  n,  ch.  43,  a. 
3.  As  to  legatees  &K.,  ii,  cb.  43,  a.  8.  By  partners  and  part- 
owners,  ii,  ch.  52,  a.  6.  As  to  ousances,  iii,  ch.  74,  a.  10.  As  to 
officers,  iii,  cb.  75,  a.  19  ;  fifteen  rules  stated  and  illnstrafed ;  also 
sixteen  rules  in  Jones  e.  Pope.  In  cases  of  emblements,  iii,  ch. 
76,  a.  6.  Id  esses  of  toll,  iii,  cb.  76,  a.  II.  In  trover,  iii,  cb.  77, 
a.  11.    In  waste,  iii,  ch.  78,  a.  U,  12,  13,  14,aiid  16.     In  cases 
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of  ways,  iii,  ch.  79,  a.  11.  Apprentices,  iii,  eh.  1(3,  a.  6.  la 
covenant,  iv,  ch.  119;  it,  ch.  130;  iv,  ch.  121;  iv,  cb.  122 ;  ir, 
ch.  123;  iv,  vb.  124 ;  rules  and  cases-  In  dower,  ir,  ch.  130,  a. 
4.  In  alienage,  ir,  ch.  131,  a.  7.  In  debt^  r,  ch.  139.  Annuiliei, 
V,  ch.  140.  Anardg,  v,  ch.  141.  By-laws,  r,  ch.  143.  On  bond, 
V,  cb.  141.  Judgmi'Qt,  V,  ch.  146.  Legacies,  r,  ch.  147.  Penal- 
lies,  T,  ch.  148.  Bail  8lc.,  7.  cb.  150,  a.  5  Sic.  Rent,  vi,  ch.  151, 
a.  7.  8,  9  Usury,  v,  ch.  163,-a.  7.  8  Sic.  Other  pleas  in  debt,  v, 
cb.  154  to  V,  cb.  J70.      See  Debt. 

VII,  cb.  324,  a.  13.  Pleadings  in  cases  of  seizure,  vii,  cb.  226, 
in  cases  in  equity. 

PLEDGES,  i,ch.  17,  a.  4.  I  to  II,  and  liens.  See  Paton.  In 
the  nature  of  bail  taken,  iii,  cb.  76,  a.  5  ;  v,  cb.  136,  a.  16  In 
replevin,  v,  ch.  171,  a.  G,plegii  de  protegvendi.  Not  in  evidence, 
iii,  ch.  91,  a.  8.  13.     See  Intvfficient  BaU. 

PLENE  ADMINTSTRAVIT,  plea  of,  vi,ch.  179,  a.  16  ;  cases; 
and  see  FuUy  .^dminutered.  Where  pleadable,  i,  ch.  29,  a.  16, 
18.  How  it  applies  to  executors  de  ton  tort,  i,  cb.  tS,  a.  16.  19  ; 
and  vi,  ch.  190,  a.  4.  31.  No  such  plea  in  Connecticut,  vi,  ch, 
179,  a.  15.  2.  Is  in  Virginia,  vii,  ch.  333,  a.  II.  48,  what 
proves  it. 

PLOUGH-BOTE.  See  Watte,  iii,  ch.  78,  a.  4.  Beasts  of; 
see  BeiutM  of  the  Plough. 

PLURAL.  Word  Aetri  in  cases  of  gavelkind  is  tbe  same  as 
heir  in  other  cases  &c.,  iv,  ch.  135,  a.  4.  14. 

PLURIES;  writ  of  execution,  t,  cb.  136,  a.  14.  14.  Wheo 
and  where  it  may  be  had. 

POINTS  in  a  cause ;  when,  and  by  which  party  to  be  stated,  vi, 
ch.  194,  a.  3.  5.  See  Practice.     lu  writing.  See  Stops. 

POISON.  To  kill  with  arsenic  same  as  lo  kill  with  henbane,  iii, 
cb.  91,  a.  10.  9  ;  and  see  Mvrdtr,  vii,  cb.  215. 

Poisoning  cattle  is  cognizable  by  tbe  Sessioos,  iii,  ch.  15,  a. 
4.33. 

POLICE.  See  Health,  Contagiout  Sicknett,  AtMoneei,  and 
lieads  to  which  it  relates. 

POUCY  OF  INSURANCE.  A  policy  broker  is  a  witness  to 
prove  bis  own  agency  created  by  parol,  iii,  ch.  90,  a.  2.  3.  See 
Inntrance. 

POLICY,  public.  No  action  lies  on  a  contract  made  against  it, 
iii,  ch.  101,  a.  3.  8.  As  one  not  to  marry  tu:. ;  or  to  restrain  trade 
Sic  ,  V,  ch.  144,  a*  3.  7,  8,  9.  Covenant  lies  oo ;  and  iv,  ch.  107, 
a.  3.  9. 

POLITICAL  ADDRESS  by  a  judge,  how  disapproved,  vii,  cb. 
522,  a.  1 5,  20,  in  Judge  Chase's  case. 

POLL-DEEDS.  See  Deedi.  Different  from  indentures,  as  not 
beinc;  estoppels  lo  both  parlies  Sic. 

POLLS,  challenges  to,  vii,  ch.  331,  a.  6.    See  ChaUengu. 

VOL.  viii.  53 
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POLYGAMY.  One  within  age  or  coosent  cumot  be  punished 
for,  ii,  cb.  46,  a.  3.  2 ;  vi,  ch.  198,  a.  10.  1. 

VI,  ch.  198,  a.  10.  Is  a  crime  against  religion  and  morality,  1. 
Material  pans  of  Massachusetu  act  of  February  17,  1786,  as  to ; 
how  punished  by  sitting  on  the  gallows  tic. ;  bow  commuted.  See 
PiUory.  Evidence,  second  marriage,  2.  Material  parts  of  Mb»- 
cacbusetts  Colony  and  Province  laws  as  to,  3.  Never  prevailed  in 
Europe,  3.  Second  husband  or  wife,  how  a  witness,  3.  When  a 
man  or  woman  may  marry  again  or  not ;  cates,  3,  4,  5.  Other  mat- 
ters, id. 

PONDS.  How  regulated  by  Colony  law  of  1641.  See  Fi$h- 
me«.  Rivers,  See.,  ii,  ch.  68,  a.  3. 

PONE.     An  ancient  English  writ,  never  adopted  or  used  here. 

POOR  MEN,  poor  women  be. ;  bow  cestui  gut  inuti,  and  ca- 
pable of  a  beneficial  interest  in  trust,  iv,  ch.  137,  a.  14.  11,  13, 
&c. ;  and  other  cases. 

POOR  or  paupers,  ii,  cb.  53,  a.  1.  Aimmpnt  lies  on  a  town's 
express  promise  made  on  its  moral  obligation  to  support  its  poor,  1. 
But  not  on  an  implied  promise,  1.  On  this  obligation  the  law  does 
not  imply  a  promise,  1.  Poor  laws  iotrodnced  in  England  in  the 
lime  of  Henry  VIII. ;  before  trusted  lo  private  charity,  3. 

II,  cb.  53,  a.  1.  What  is  a  legal  settlement,  3.  What  is  a  set- 
tlement at  common  law  in  a  town,  4.  Is  by  living  on  one's  freehold 
in  England  ;  principle  is,  a  man  cannot  be  removed  from  his  esute, 
6  ;  and  there  residing  on  it  forty  days  gains  a  settlement,  5.  So  by 
living  on  bis  wife's  estate  held  lo  ber  separate  use,  6.  By  our  law 
ajnan  must  have  a  freehold  of  $\0  a  year  clear  income,  and  over 
and  above  mortgages  Sec.,  7.  One  may  have  a  derivative  settlement, 
8.  And  at  common  law,  8.  Son  always  has  his  father's  if  he  has 
one,  till  eraancipaied,  8.  The  wife,  her  husband's,  8.  Grounds  of 
emnncipaiion,  8.  Enlisting  as  a  soldier  at  the  «ge  of  sixteen.  But 
not  i;i  the  militia,  or  as  an  apprentice,  8.  Nor  if  the  child  return 
to  the  fatlter  a  minor  3.  By  marrying  aod  living  separate  ta  eman- 
cipated  ;  generally  not  emancipated  till  he  gains  a  settlement  of  his 
own,  8  ;  several  cases  referred  to,  8.  By  parentage  is  of  father  or 
molher,  8.  Wife  always  gains  her  husband's  if  he  has  one  in  the 
State,  8.  As  to  children,  proof  of  tbeir  faiher's  is  of  their's,  9. 
And  have  it  till  emancipated,  or  gain  one  of  their  own.  9.  Father 
having  no  settlement  the  child  has  its  mother's,  9.  What  emanci- 
pates; enlisting  as  above,  and  10,  Not  if  only  as  a  drummer  in 
the  militia,  II.  Nor  if  he  return  under  age,  11,  13,  14.  Other 
ways  of  emancipation,  13.  As  by  marrying  and  by  living  by  him- 
aetf,  13.  As  by  a  daughter  twenty-two  yrars  old  going  to  service 
in  another  family  eight  weeks,  14  A  child  of  age  separating  cannot 
re-unite  14.  By  our  law  a  child  over  twenty -one  voluntarily  living 
with  his  father  does  not  gain  his  new  settlement  un  his  removal,  15. 
Emancipated  when  the  parent's  control  ceases,  15.  In  England  one  of 
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age  may  gain  one  as  a  semnt  not  her's,  16.  Husband  bound  to  main- 
tain his  niffl  ;  not  her  child  by  a  former  husband,  17.  Nor  ber  moth- 
er, 17.  Marriage  must  be  legal,  17.  That  of  a  non  eompoi  is  void, 
17.  Wbat  evidence  of,  IS.  Wife  retains  her  own  if  be  has  none,  18* 
This  at  common  law,  19.  Settlement  at  common  law  by  birth,  30. 
Or  by  living  in  a  place,  20.  Our  slaves  in  the  Province  got  settlement 
by  service,  30.  At  least  as  slaves,  3 1 .  Slave  personal  property,  33. 
Slave  could  not  communicate  his  seltlemeiit  to  his  wife  &c,,  30,  33. 
He  could  clearly  receive  one,  33.  Negro  bom  in  the  Province,  a 
slave,  23;  (but  2fi-)  Slave  followed  his  master^s  settlement,  34. 
Negro  bom  in  tbe  Province,  bom  free,  35.  Slave  belongs  to  the 
mother's  master,  35.  A  mortgagor  in  posflesaion  gains  a  settlement, 
25.  Husband  seized  in  his  wife's  right,  gains  a  settlement  on  an  estate 
of  f  10  a  year,  36.  Dower  not  assigned,  gives  none,  36.  Estate 
by  disseizin  descended,  gives  one,  37.  Residence,  and  wbat  is 
evidence  of  notice,  38.     Indians  in  towns,  a.  1.  30, 

I[,  cb.  53,  a.  3.  Settlements  gained  under  our  statutes  in  the 
Colony,  as  early  as  1698,  oo  three  months'  residence ;  not  warned 
tic,,  1.  In  the  Province,  justices  bound  out  poor  children,  3.  Set- 
tlement gained  by  three  months'  residence  ;  then  by  twelve  months, 
not  warned  inc.,  2.  All  the  statutes  related  only  to  residence,  not 
(o  birth,  till  Juoe  23,  1789  ;  material  parts  of  tbe  Colony  and  Prov-  ' 
io<  e  statutes,  2,  3.  Warning  tbe  husband  prevented  the  wife  and 
children  gaining  a  settlement,  4.  Material  parts  of  the  act  of  1703, 
as  to  negroes  iic.,  6.  Of  the  act  of  1707,  as  to  negroes  and  mu- 
latto slaves,  6.  Of  tbe  statute  of  1720,  authorizing  the  binding  out  of 
poor  children,  and  to  set  idle  persons  to  work;  and  acts  1755,  and 
1758,  7  Sic.,  11.  Material  parts  of  (he  act  of  1736,  agamst  re- 
ceiving inmates,  8.  Of  act  of  1739,  settlemeot  gained  but  by  a 
years*  rendence,  or  the  town's  approbation,  9.  Of  the  act  of  1743, 
as  to  the  Sessions'  deciding  who  were  paupers,  lO.  Of  April  10, 
1767,  DO  settlement  but  by  residence  even  on  one's  freehold,  11. 
Only  by  town  vote,  13.  Of  June  II,  1773,  as  U>  removals,  13. 
Of  the  act  of  Jime  33,  1789,  repealed  February  11,  1794,  only  a 
freehold  settlement  gained  under  it,  14.  And  same  in  other  States, 
14.  Acts  of  1791,  1793,  and  1793,  extended  only  to  residence,  14. 
April  10,  1767  to  June  33,  1789,  no  senlement  gained  but  by 
town's  approbation,  by  one  coming  to  reside  inc.,  15.  A  student 
at  a  college  does  not  change  his  domicil  by  residing  there,  15. 
Minor's  seizin  is  sufficient  Sic.,  15.  By  act  of  February  11,  1794, 
freeholder  must  be  of  full  age,  IS.  Lands  leased  do  not  give 
the  freehold  owner  a  settlement,  15.  Where  a  second  warning  was 
necessary,  16.  Town  held  to  provide  for  poor  prisoners  commitied 
in  it,  17,  18.  Not  for  criminals,  id.  Omitting  to  tax  one  taxable, 
has  no  effect,  19.  Settlement  by  two  years'  occupation  of  a  free- 
bold,  though  warned  kc.  under  the  said  act  of  June  23,  1789,  30. 
Only  the  town  where  the  pauper  is  settled  can  call  on  his  relationa 
&c.,  30.    Action  must  be  expressly  grounded  on  the  statute,  20, 
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And  notice  in  three  months  after  expense  incnrred,  20.  Mtteiiri 
pans  of  tbe  statute  of  February  II,  1794,  fixing  ail  tfae  ru>s  of 
settlement,  twelve  in  all,  and  excluding  all  others,  31.  Of  the  said 
act  of  Jtine,  33.  Court  will  not  took  into  a  settlement  in  another 
State,  33.  Material  parts  of  the  act  of  February  26,  1794 ;  many 
proTJsions  as  to  the  relief  and  removal  of  tbe  poor,  24.  Ten  year^ 
residence  fiic.  explained,  a.  S.  21. 

II,  cb.  S3,  a.  3.  Cases  on  these  aututes  decided.  Town,  deft., 
may  shew  the  pauper  able  to  support  himself,  1.  Towns  are  es- 
topped in  three  cases ;  as  1st,  Notice  given,  and  no  objeciiou  made 
be.,  and  removal,  3 :  2d,  Judi;ment  recovered  as  between  the 
parties,  2 :  3d,  Motice  second  time  as  to  the  same  pauper,  and  no 
objection  in  two  months,  2,  and  9.  No  estoppel  if  a  town  volunta- 
rity  pays.  3.  Notice  signed  by  one  overseer  sufficient,  4.  No 
expense  to  be  recovered  but  by  those  incurred  within  three  months 
before  notice,  5,  IS.  A  sailor's  case,  before  1T6T,  6.  Baron's 
freehold  in  his  wife's  right,  gives  a  settlement  under  said  act  of  June, 
1789  ;  no  aettlement  by  residence  under  it,  7.  Before  tbe  act  o. 
1794,  and  a  new  town  was  formed  out  of  an  old  ooe,  settlemenU  of 
persons  then  absent  continued  in  the  old  town  ;  pauper  retumablB 
only  to  the  old  town,  7.  Rights  of  a  town  remain,  though  a  new 
one  be  made  out  of  it,  7.  If  A  voluntarily  supfHHl  a  pauper,  be 
has  no  remedy  but  on  tbe  act  of  February  36,  1794,  or  aa  express 
promise,  3.  Notice  to  one  overseer  in  writing  is  good,  signed  by 
the  major  pan,  or  town's  agent,  8.  Oae  of  the  overseer's  may  sign 
for  himself  and  others,  8.  Defective  notice  waived,  8  to  13.  What 
to  be  staled  &c.,  10.  Wife  does  not  lose  her  settlement  by  divorce 
Sic.,  II-  Further  cases  of  notice,  12,  13.  Persons  taken  from  A, 
and  annexed  to  B,  are  settled  in  B,  Ifi.  Not  if  not  settled  in  A, 
16.  Towns  divided,  effect  on  settlements  and  slaves;  cases,  14. 
No  setdement  is  gained  in  a  plantation  not  incorporated,  17.  But  all 
there  when  incorporated  into  a  town  gain  settlements  in  it,  17,  18. 
Slave  cases  in  the  Province  ;  reputed  slaves  brought  actions  egaisn 
their  masters,  and  prevailed,  A.  D.  1773  &c.,  19,  30,  31.  Provio- 
cial  acts  recognised  slavery,  21,  S3.  Who  is  a  mulatto.  See  Mw- 
lotto,  23.  Case  of  a  wandering  person,  24.  No  settlement  gained 
where  one  does  not  reside  in  s  towa  ten  years  together,  and  paying 
taxes  fire,  25.  A  settlement  in  ibis  Slate  is  not  lost  till  ancAhet  is 
gained  in  it,  26.  Living  in  another  Stale  makes  no  difierence,  36, 
Notice  to  no  purpose,  if  in  two  years  after  an  action  is  not  com- 
toienced,  36.  Was  necessary  in  tbe  wamiog  to  state  tbe  time  the 
pauper  resided  Sic.,  27.  Wife  gains  do  settlement  by  manyiog  h 
Hon  etmpoM.  28. 

U,  ch.  6S,  a.  4.  Settlement  bow  gained  by  an  estate,  though  tb« 
title  may  be  defeasible,  1.  Mortgage  bow  considered,  I.  Tin 
oveneers  recover  nothing  for  their  trouble  and  expenses,  1.  How 
tbe  pauper  must  be  summoned  or  present,  3.  No  jury,  3.  Judg- 
tneot  -one  is  m  iHt)per  pauper  of  a  town  is  Baffietmi,  8.    A  towa 
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nay  recoTer,  tfaoBgb  (be  puiptr  do  not  t<!taally  reside  in  it,  3. 
Constable  must  actually  serve  a  whole  year  to  gain  a  settlement,  4. 
^ovD  supplying  is  not  to  inquire  of  tfae  pauper's  ability,  4.  Want 
of  dae  notice  waired  by  answering,  4.  No  expense  can  be  recov- 
ered, incurred  abore  two  years  before  the  >  action  commenced,  6. 
Pauper  not  liable  for  any  monies  paid  for  him  as  such,  6.  One  an 
iahabitant  of  the  pauper's  town  can  supply  him,  and  reeorer,  7. 
How  a  town  must  supply  peupera,  tbougb  not  legally  committed  m 
ft,  8.  Lam  requiring  warning  before  1767,  did  not  extend  to 
miflMv.  9.  Second  notice,  where  necessary,  10.  Limitations  of 
three  months,  and  of  two  years,  U.  A  town  is  not  estopped  by  a 
compromise,  as  it  is  by  a  judgment,  11.  One  insane,  though  of  age, 
baa  his  father's  settlement,  ii,  ch.  53,  a.  1.  9, 

POOR  DEBTORS,  who  have  sworn  out  of  jail,  how  tne  of 
Ihem  may  be  sued,  and  writ  made  out,  v,  ch.  146,  a.  7.  37.  Body 
not  Uable  for  the  same  debt,  v,  cb.  136,  a.  14.  7.  Oath  need  not 
be  admiaistered  wiibin  the  gaol  limits,  v,  cb.  146,  a.  7.  37.  How 
«  poor  debtor  may  take  -the  oath  &c.,  t,  ch.  144,  a.  18.  5.  In  New 
York,  V,  eh.  146,  ■.  7.  37.  Only  liable  on  execution  on  the  same 
judgment  as  to  property,  ri,  ch.  180,  a.  2.  9, 

POPULAR  ACTIONS.    See  ^i  Tam^ctioiu  kc. 

PORK,  law  as  to,  ti,  ch.  303,  a.  7.  8. 

PORT  OF  DISCHARGE,  ii,  ch.  40,  a.  35.  1.  Meaning  of 
|»rt,  3.    See  Home  Port. 

PORTIONS  in  an  intestate  estate,  how  understood  iD'Cases,aod 
of  children  dying  kc,,  iv,  ch.  136,  a.  1.  3&c.  How  satisfied,  ir, 
ch.  104,  a.  3.  30. 

POSS£  C0M1TATU3,  ii,  ch.  49;  fifteen  rules,  ii,  cb.49;  ii, 
cb.  65,  a.  6.  7. 

POSSESSION,  this  is  anfficient  to  maintain  trespass,  though  not 
replevin,  r,  ch,  172^  a.  1.  Even  a  tortious  possession  supports  tre^ 
-pass  against  a  wrongdoer,  7. 

Of  personal  estate,  i,  ch.  1 7,  a.  6.  3.  If  I  leave  a  chest  of  goods 
with  A,  but  keep  tfae  key  myself,  tfae  chert  only,  and  not  the  goodt, 
it  in  his  possession ;  and  if  stolen,  he  is  not  liable.  That  of  a  but- 
ler is  that  of  the  owner,  i,  ch.  17,  a  8. 

I,  ch.  30,  a.  10.  53.  The  possession  of  a  bill  or  note,  usually,  is 
evidence  of  a  power  to  receive  payment  of  it ;  and  of  the  delivery 
of  it,  i,  ch.  30,  a.  31. 

I,  ch.  33,  a.  3.  If  die  master  put  tbe  goods  into  the  consignae'a 
boat,  the  master  has  possession  of  them  so  loog  as  be  has  the  boat 
tied  to  the  ship,  1 1 ;  and  so  has  his  lien. 

II,  ch.  63,'  a.  1.  Possession  of  goods  ik  colour  of  title,  but  not  lO 
of  lands,  2.  • 

It,  cb.  64,  a.  £.    For  distui^nnoe  of  possessioQ  case  only  lies, 
1  Stc. 
UI,  ch.  77,  a.  4.   Trarer,  and  especially  possessioD  alone  wiil 
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aniqwit  ttorer,  1.    PrimA  fade  endeaca  of  praperty,  iii,cli.  77, 
I.  13.  8. 

I,  cb.  33,  a.  4.  14.  Whara  a  cradilor  mvf  acquire  possession  of 
tbe  debtor's  goods  without  actual  remoral ;  as  where  the  creditor 
took  visible  possessioa  of  the  debtor's  brick-yard,  and  part  of  his 
kilo,  as  a  pledge,  with  power  to  sell  be.,  but  left  him  io  •  Umited 
posse83i<Hi.    See  FravdM. 

IV,  ch.  133,  a.  7.  11.  One  got  poseesnon  of  goods  by  bis  assig^we 
w  agents,  setting  his  mark  od  them  be  ;  to  charge  possession,  must 
be  an  actual  deliverjr  to  the  conagnee  himself,  13.  like  [H-iociple, 
13.  A  delirery  to  one  to  carrj  to  the  cwisigoee,  (become  baiik- 
npt,)  not  sufficient,  3.  Another  like  case,  13.  He  who  has  the 
general  property  has  possession  in  law,  as  if  one  in  London  buy 
goods  in  York,  he  can  here  trover,  14'  Oae  claiming  special  pro-  . 
perty,  roust  prove  actual  possessioa,  14.  See  BadmetU,  Bank' 
rtmtcif,  frauiU,  Ituolveucy,  lAent,  be. 

DiSerent  sorts  of  possessions  in  cases  of  larceny  be.,  vii,  ch.  314; 

Real  esute,  possession  of,  ii,  cb.  42,  a.  3.  4  be.  Joint  tenants, 
tenants  in  common,  and  parceners,  all  have  unity  of  possessioD ;  in 
all  these  cases  possession  of  one  is  possessioo  of  all,  12.  And  is 
entire,  12. 

II,  cb.  69,  a.  9.  Herrick's  case,  niiat  is  poesessicKi  of  a  fitrm  so 
u  to  he  taxed  for  it,  1. 

III,  ch.  80,  a.  1.  One  io  possession  of  land  so  long  as  to  gain  a 
title  if  relied  on  ;  shews  a  deed  of  Utt,  he  recovers  only  according 
to  bis  deed,  41. 

III,  ch.  71.  Several  cases  in  which  pits,  sued  on  their  possession, 
and  one  in  possession  need  not  shew  any  title  or  consideratioo  for 
sui-h  pnssessinn  against  a  wrongdoer,  or  a  mere  stranger,  vi,  ch.  178, 
a.  31,  12.  But  otherwise  against  the  owner  of  the  soil,  vi,  ch.  178, 
a.  21,12. 

IV,  cb.  104,  a.  4.  How  twenty  years'  possesnon  in  ejectment  is 
good  even  against  the  owner  who  has  lost  his  right  of  entry,  1.  *^If 
DO  other  title  appear,  a  clear  possessioo  of  twenty  years  is  evidence 
of  a  fee  simple,"  2.  Two  are  in  possession,  he  is  io  the  legal  pos- 
session who  has  the  right  of  possession,  3.  Possession  of  the  par> 
ticular  tenant  is  that  of  him  in  remainder  or  reversion,  4.  An 
executiou  levied  on  Isnd  gives  possession  be,  4.  To  maintain  a 
title  on  adverse  possession,  must  be  advene  ab  initio,  and  so  con- 
tinue uninterruptedly  the  twenty  years,  5.  To  be  out  of  possession 
there  must  be  adverse  possession,  5.  Where  a  parol  gift  of  laotl 
and  possession  makes  no  adverse  possesnoo,  6.  A  has  three  yean 
quiet  possesion,  B  enters,  not  having  any  right,  A  may  recover,  6. 
Father  leases  to  A  for  years,  and  dies,  A  egters,  aod  the  eldest  soa 
dies  before  he  receives  any  rent,  he  is  possessed,  7.  So  as  to  guar- 
dians be.;  but  if  a  father  lease  for  life,  and  die,  and  such  son 
recnve  rent,  and  dies,  he  is  net  possessed  of  the  freehold,  7.    Nw 
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has  he  poueitio  fratrit,  7.  A  leases  a  hoase  and  two  closes  to  B 
for  years,  A  can  make  liver;  of  no  part  while  B,  his  wife,  or  ser- 
vants, or  children,  ace  in  the  house  ;  sectti,  as  to  his  cattle  or  goods; 
reasons,  8.  A  dies  possessed  of  land,  and  leaves  a  widow  and 
minor  children,  she  keeps  possession;  she  maj  have  trespass ;  law 
views  her  in  as  guordiso  in  socage,  lO. 

in,  ch.  91,  a.  6.  England  v.  Slade ;  deft,  may  bold  on  his  po»< 
session  against  the  lease  or  title  expired  of  the  pit,  6.  Of  title 
deed,  iv,  ch.  109,  a.  3.  9. 

IV,  ch.  104,  a.  3.  Possession  of  a  dock  or  6at8  enables  one  to 
convey,  16. 

IV,  ch.  133,  a.  7,  Sixty  years*  possession  gives  not  title  if  the 
claimant  has  no  right  of  entry  in  that  time,  S.  Every  livery  of  land  to 
one'  gives  him  possession,  3.  One  entitled  to  common  only,  haa 
DO  possession,  4.  Livery  of  seizin  can  be  only  to  him  who  has  the  im- 
mediate right  of  possession,  5.  One  who  bargains  and  sells  for  a  year, 
must  be  in  actual  possession,  6.  If  not,  must  enter  and  seal,  and 
deliver  the  deed  on  the  land,  6.  ^bere  the  statute  of  uses  givei 
possession,  6.  Every  livery  brings  aq  immediate  possession  lo  the 
KofFee.  8.  Hence  all  having  lawful  estate  or  possession,  musi  join, 
or  he  removed,  or  assent,  8.  But  one's  -^rvant  cannot  assent  fw 
him,  8.  Musi  be  a  vacant  possession  to  mal^e  livery  to  tbe  feoffee, 
8.  And  valid  if  this  vacancy  be  made  tortioii^ly,  8.  One  may  lake 
damage  feasant  on  possession,  9.  One  shewtt  to  be  in  possessioo, 
presumption  is,  be  continues  so,  10.  After  lung  possession,  a  grant 
presumed  after  forty-eight  years,  with  acts  and  claims  of  ownership, 
11.  Entry  into  pan,  claiming  all,  is  an  entry  into  all,  II.  And  an 
entry  adverse  to  tbe  title  must  be  proved ;  pos-essioD  of  goods,  11, 
13,  13,  14. 

V,  ch.  144,  a.  12.  What  is  giving  possession  of  a  bouse.  9. 

V,  ch.  153,  a.  1.  If  I  sell  lands  to  A,  with  proper  covenants, 
and  ^ve  him  possession,  tbougb  I  have  no  title,  I  may  recover  tbe 
conuderation,  3.    See  Seizin  and  Ditteizitt, 

V,  ch.  173,  a.  8.  Neither  psrty  has  title,  tbe  best  possession  pre- 
vails ;  and  4.  One's  goods  do  not  preserve  his  possession,  !v,  ch.  1 73, 
9  30.  When  possession  in  pit.  or  deR.  in  ejectment  &c  is  title 
enough  ;  cases  and  points  examined,  vi,  ch.  178,  a.  21.  12.  Gifts 
&c.  presumed  on  long  possession,  iii,  ch.  94,  a.  4.  4.  See  Entry 
and  Poaaiion.  Estates  vested  in  interest  or  possession,  tbe  differ- 
ence, tv,  ch.  114,  a.  26  ;  a.  31.  37. 

POSSESSIO  FBATRIS,  what  makes  it ;  as  tbe  possession  of 
one  joint  tenant,  tenant  in  common,  or  parcener,  of  lessee,  &c., 
makes  a  pouettio  fratrit  of  the  other  joint  tenant  &c.,  lessor  be. ; 
iv,  ch.  132,  a.  2.  3,  4;  iv,  ch.  104,  a.  3.  23. 

POSSIBILITY,  i,  cb.  i,  a.  6.  2.  Three  kinds  of  possibilities  : 
first  is  coupled  with  an  interest,  and  is  assignable  fiic. :  second,  a 
bare  possibility,  as  an  heir's  hope  of  succession,  this  cannot  descend 
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or  be  assigned  lie.,  3.  A  mere  cootingait  mterett,  as  t  dertM  to 
A,  if  be  survive  B;  or  a  possibility  of  dower  he  ;  uid  iT,cfa.  114r 
a.  33.  9.  A  fsere  possibility  cauoot  be  coDveyed  ia  any  way,  ivt 
eb.  104,  a.  2.  1.  May  be  released  to  tbe  teOenant,  17,  cb.  110,  p 
S.  13,  38. 

A  term  of  years  is  granted  to  B  for  life,  A  baa  a  possibili^  re- 
naiaing,  not  asugnable  be. ;  but  may  be  released  to  the  tenant  of 
tbe  land,  iv,  ch.  104,  a.  3;  and  i,  cb.  1,  a.  5  ;  but  see  ir,  ch.  12&, 
a.  fi,  6.  19. 

IV,  cb.  l04,  a.  9.  12,  13.  A  pos»ble  or  cODtingeot  interest  it 
not  assignable  ;  a  bare  possibility  ;  nor  can  it  be  released,  but  only 
barred  by  estoppel.  Possibility  coupled  Sic.,  is  releasable,  assignable, 
be.,  as  a  devise  to  A  till  B  is  twenty-one  ;  B  has  an  assignable  in- 
terest, 13.  Share  in  a  prize  as  soon  as  talceu  is  assignable,  14.  A, 
grants  six  hundred  cords  of  wood  out  of  his  woodland  to  B,  to  be 
assigned  by  A  ;  B'a  interest  is  not  a  mere  possibility,  but  assignable, 
16.  A  bad  a  term  for  one  thousand  years,  and  devised  it  to  B  for 
life,  remainder  to  C  ;  C  has  a  possibility  be  can  release  to  tbe  tei^ 
ant  of  tbe  land,  17  ;  Lampei's  case, 
t  IV,  ch.  130,  a.  6.  A  possibility  on  a  possibility,  bow  clearly 
bad,  18. 

IV,ch.  130,a.6.  II.  A  term  for  ninety-nine  years  devised  lo  B  for 
life,  iben  to  C  for  life,  and  to  fire  others  for  life ;  after  the  death  of 
all,  the  residue  reverted  to  tbe  devisor's  executors,  though  a  possi- 
bility. 

IV,  cb.  135,  a.  6.  Mere  possibibties  will  descend,  4.  Execu- 
tary  devises  transferable.  Possible  and  impossible  conditions,  t, 
cb.  144,  a.  7.  7.  See  Bonda,  and  Act  of  God.  Public  power  to 
locate  a  way  is  a  naked  possibility  file,  ir,  cb.  116,  a.  3.  1. 

IV,  ch.  115,  a.  fi.  Where  remainders  and  reversicxis  are  posu- 
biliUflS,  10. 

POSSIBILITY  of  issue  exunct,  iv,  cb.  129,  a.  1.  8.  See  £r- 
latu  in  Tail. 

POST,  writs  of  entry  in.    Variou?  cases,  vi,  ch.  178,  a.  15,  16. 

POST  DIEM.  See  Svttitpott  Diem.  Post  disseizm,  writs  of 
be.,  vi,  ch.  178,  a.  31. 

POST.  One  in  the  post  as  tenant  by  the  curtesy  is,  cannot 
vouch,  iv,  ch.  134,  a.  3.  2.     But  may  rebut,  3. 

POSTEA ;  a  term  used  in  Engli^  practice ;  contains  tbe  pro- 
ceedings after  issue  joined.     Case  in  gaming,  v,  cb.  145,  s.  19. 

POSTHUMOUS  CHILDREN,  iv,  ch.  126,  a.  1. 13 ;  a.  3. 15 ; 
iv,  cb.  127,  a.  2.  10,22. 

POSTLIMINY ;  term  ol^n  used  in  cases  of  captures.  See 
CaptursM,  vii,  ch.  237.     Law  of,  is  municipal,  vii,  ch.  337,  s.  10. 

POST-MASTER  and  post-office,  ii,  ch.  64,  ».  1.  Originated 
in  England,  A.  D.  1643  ;  was  soon  esublisbed  in  the  British  Colo- 
nies i  by  Congress,  July  26,  1775,  and  October  18,  1783. 


.y  Google 


INDEX  4SS 

H,  ch.  M,  ■.  3.  Actions  tgainst  post-officsrs  depertd  on  the 
vommon  Uw  generally-  Post-master  in  Ipswich  bound  to  deliver 
to  tbe  iahabitaots  of  the  town,  2.  Decided  oo  9  Aiine,  the  worda 
ktteri  are  to  be  delivered ;  Smith  v  Powdeck,  3,  the  same  ;  and 
so  Stock  V.  Harris,  3  ;  and  Barnes  v.  Foley,  4.  9  Anne  extended 
lo  the  Colonies.  Our  statutes  till  1794  were  on  tbe  same  principles 
m  tbe  Briliah  ;  iben  an  alteraiion  took  place,  and  provision  was 
made  for  an  allowance  for  delivering  lettr^rs  at  houses- 

11,  cb.  54,  0.  3.  Bound  to  deliver  letters  on  request,  postage 
being  paid  ;  Edwards  v.  Dickerson. 

'  II,  ch.  54,  a.  4.  Post-maiier  geoeral  in  England  not  liable  for 
the  tbefiof  monies  of  a  sorter  in  the  office,  1.  On  statute  princi- 
ples in  England  ;  Laae  v.  Cotton,  1.  By  our  act  of  1782,  the 
postmaster  general  was  expressly  made  liable  for  his  officers;  this 
provision  is  omitted  in  after  acts. 

II,  ch.  54,  a.  S.  If  an  officer  send  monies  by  mail  collected  on 
execution  long  after  lie  is  directed  so  to  send  it,  he  is  liable  if  lost, 
1.  No  action  ties  against  the  executors  or  adiiiinistraiors  of  a  post- 
master for  bank  notes,  stolen  by  one  of  bis  clerks  out  of  a  letter 
delivered  at  tbe  post-office,  2.  Nor  it  seems  against  tbe  post-mas- 
ter, 2.     State  authority  to  pass  laws  to  regulate  mail  stages. 

POT  AND  PEARL  ASHES,  inspection  of,  vi.  ch.  203,  a. 
7.8. 

POTENTIA  PROPINQUA,  iv,  ch.  135,  a.  1.  7  ;  i,  ch.  1,  a. 
6.  1.     Remotuiima,  iv,  cb.  114,  a.  32.  1. 

POTIOR  eit  conditio  poisedmtit,  i,  ch.  9,  a.  10.  3 ;  a.  14.  7. 
In  gamini;,  i,  ch.  34.  a.  3.  15. 

POUNDAGE.     See  Kxecutioni. 

POUND-KEEPER.  Sw  Damage  F^'mant ;  nlso  Feet.  Pound 
breach,  vii,  ch.  209,  a.  6 ;  v,  ch.  173,  a.  7.  8.  Liable  in  trespass, 
if  he  exceed  his  duty  ;  established,  vii,  ch.  209,  a.  5. 

POWER,  iv,  ch.  135,  a.  6.  Powers  relating  to  estates  Sec.  An 
authority  and  no  interest,  and  one  dofs  an  act  tuc,  I.  One  having 
B  power,  bow  he  may  act,  2.  What  a  valid  power  to  sell  and  con- 
vey, 3.  A  naked  authority  cannot  survive  nor  be  released  ;  tecut, 
if  coupled  with  an  interest,  4.  Power  is  revocable ;  except,  5. 
Joint  power,  or  several,  6.  Power  to  raise  legacies  when  a  power 
to  sell,  7.  How  executors  may  sell,  7.  What  is  an  assignable 
power,  8.  Excess  is  void  in  executing  a  power  if  distinguishable, 
9,  16.  Power  to  lease  for  forty  years  good  for  twenty-one,  9. 
General  power  to  appoint,  how  construed,  10.  A  particular  power, 
bow  restrained,  II.  The  estate  made  in  executing  a  power  must 
be  such  as  would  have  been  good  in  the  original  deed,  12.  All 
powers  to  be  executed  according  to  the  intention  &£.,  13.  How 
not  to  be  delegated,  13,  14.  What  a  good  livery  of  seizin  in  re- 
mainder, 1 4.  One  executor  &c.  may  sell  tbe  deceased's  goods  he, 
15.     Attorney  does  less  &«.,  when  void,  17.     Expresfloa  of  what 
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^e  law  implies  &c.,  19.  Power,  bow  executed  at  diftrent  ^lea 
Sue.  30.  CoflstTUCtion  of  powers  ;  cases,  20.  When  rerocable  or 
not,  21,  How  to  be  executed,  23.  A  parol  power,  33.  Where 
interest  is  implied,  34.  A  power  to  vary  the  esute  or  not,  25.  A 
public  power  to  several,  a  majority  decides  ;  $eeut,  if  private,  26. 
When  power  to  an  executrix  extends  to  real  estate  or  not,  37. 
When  to  grandchildren  or  not,  38.  When  a  surrinng  executor  has 
power  to  act  or  not,  29.  Construction  of  power ;  further  cases, 
30'  Afeme  eooert't  poner,  31.  Execution  must  refer  to  the  pow- 
er, 33.  Parties  inteotions  govern  the  constructiou,  33.  How  an 
attorney  must  convey  under  his  power,  34.  A  power  annexed  to 
the  estate  by  another  deed  is  good  in  case,  35.  Power  (o  make 
leases,  how  construed,  36.  How  the  husband  may  lease,  37.  As 
to  a  party  deceased,  36.  Poner,  bow  to  he  pleaded,  39.  Powers 
to  executors  to  sell  absolutely  freefaoid  estates  to  pay  debts,  no  de> 
vise  of  the  estate  to  them,  40.  Powers  given  by  statute  cooMrued 
strictly  be.,  41.  Powers  coUsteral  to  lands  appendant,  and  in  gross, 
wbal,  42.  What  is  implied  io  a  power  of  appointment  or  not,  43* 
Power  of  sale  of  lands  tic,  44.  Povers,  how  extinguished  or  not, 
45.  Powers  to  one  unborn  is  good,  46.  But  oot  to  the  issue  of 
one  unborn,  46.  •  A  defective  execution  of  a  power,  47.  Powers 
are  valid  without  technical  words,  48.  To  whom  powers  may  be 
given,  49.  An  unwarranted  coodition  annexed  to  a  power,  is 
void,  50. 

IV,  ch.  Ill,  a.  6.  I,  3,  3.  Power  to  seU  lands,  when  well  exe- 
cuted or  not. 

m,  ch.  93,  a.  3.  13.  Witnesa  lost  bis  power  to  transfer  stock; 
and  the  court  admitted  him  to  give  parol  evidence  of  its  contents. 
^  IV,  ch.  107,  a-  1.  Power  to  four  joiuily  cannot  be  executed  by 
three  of  them,  though  one  of  the  four  be  dead  ;  of  attorney  presum- 
ed after  forty-four  years  &c.,  iii,  ch.  94,  a.  47. 

PRACTICE,  vi,  ch.  1 94,  a.  1.  The  present  method  of  arrang- 
mg  many  matters  under  the  term  practice  is  of  modern  date. 

VI,  ch.  194,  a.  1.  As  to  time  to  plead  and  the  effects  of  delay; 
cases  S(c.,  1  to  12. 

.  VI,  ch.  194,  a.  3.  The  manner  of  aiding  and  bearing  causes, 
1  to  3J ;  various  rules  and  cases. 

VI,  ch,  194,  a.  3.  Proceedings  irregular  and  set  aside ;  rules 
apd  cases,  1  to  15. 

VI,  ch.  I94,  a.  4.  Proceedings  not  set  s«de,  though  objected  to 
as  irregular ;  rules  and  cases,  1  to  24. 

VI,  di.  194,  a.  5.  Motic;e  pending  suits;  rules  and  cases,  1 
to  34. 

VI,  ch.  194,  a.  6.  Delay  of  trials ;  English  cases,  1  to  9 ;  cases 
in  Massachuseiu,  10  and  30 ;  cases  in  New  York,  11  to  14 ;  in 
Penoaylvania,  15  to  19.  Art.  7 ;  usages  in  different  Stales,  I 
to  14. 

VII,  cb.  334,  a.  13.     Especially^  30 ;  cases  of  seizures  Sec. 
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Vn,  cb.  326,  t.  15.  1  to  36.     Practice  in  equity. 

Practice  in  contestiDg  &  will  in  Virginia,  vii,  cb.  333,  a.  II.  87. 

PREAMBLE ;  when  a  part  of  a  statute  be.  See  Statutes, 
Conttrnctiimof,  vi,  cb.  196,  a.  1.     See  Staivttt,  vi,  cb.  196. 

PREEMPTION.  A  material  part  in  Indian  purchases  of  tbeir 
lands.     See  Indian  Dteda  and  Indian  Titles. 

PRECIPE  IN  CAPITE  ;  an  ancient  English  writ  not  adopted 
or  used  in  our  practice. 

PRECIPE;  one  justifying  tinder  it  must  plead  and  state  it  spe- 
cially, iii,  cb.  76,  a.  19.  U.  Tenant  to  the  precipe  ;  who  is  a  pro- 
per one  be.,  iv,  ch.  129,  a.  3 ;  tv,  cb.  130,  a.  1 ;  ir,  ch.  1 15,  a. 
5.  12.  13. 

PRECIPE  QUOD  REDDAT;  an  ancient  Englisb  writ,  nerer 
technically  adopted  or  used  in  our  practice. 

PRECEDENT.  Conditioos  precedent.  See  Conditioni,  ir, 
cb.  118;  ir,  ch.  130,  a.  3.  30. 

PRECONTRACT,  ii,  ch.  46,  a.  1.  Laws  of  Massachusetts 
take  no  notice  of  precontracts,  3 ;  tbongb  oae  of  the  canonical 
ilisabiliues  in  the  Eqglish  lew,  8. 

PREGNANCY.  See  Battardt,  ii,  cb.  60.  See  Entient,  ir, 
cb.  138,  a.  3.  24.     See  Ventre  sa  Mere. 

PREMIUMS.     See  Insurance,  ii,  ch.  40,  a.  20  be 

PREMIER  SEIZIN;  early  abolished  or  disallowed  in  HassR- 
chusetla,  t,  ch.  148,  a.  9.  3.  With  other  feudiri  burdens,  as  fines, 
on  alienations,  heriots,  wardships,  tic. 

PREMISES  in  deeds  and  in  awards.  See  Deeds  and  Awards. 

PREROGATIVES  of  the  king  in  the  Colonies  were  rery  limit- 
ed in  fiscal  matters,  iii,  cb.  76,  a.  7.  Had  a  few  fiscal  rights,  as 
wreck,  fiotsam,  be.  to  which  the  United  States  have  generally  suc- 
ceeded. 

PRESBYTERIANS ;  their  doctrines  and  discipline,  ti,  cb.  48j 
8.  12.     See  Ministers  and  Religion. 

PRESENCE  OF  THE  TESTATOR.  Wimesaea  attest  in 
bis  presence  his  will,  it,  ch.  127,  a.  5.  6 ;  and  when  in  his 
presence. 

PRESCRIPTION,  ii,  ch.  66,  a.  3 ;  Rust  t>.  Lowe  b  aL  Has 
sacbuselts  has  been  settled  long  enough  for  ptoving  preieiiptire 
rights,  1 ;  see  also,  iii,  cb.  71,  a.  4.  8.     See  Fences. 

HI,  ch.  71,  a.  3.  No  man  can  make  prescription  to  any  heredit- 
ament after  sixty  years,  now  after  forty  in  this  State,  5. 

HI,  cb.  76,  a.  1 1.  Taking  toll  forty  years  is  evidence  of  a  pre- 
scriptire  right ;  and  principles  and  cases  as  to  toll,  21. 

Ill,  cb.  79,  a.  3.  Every  prescriptive  right  supposes  an  ancient 
grant  once  made  and  now  lost,  1.  Hence,  only  thinga  graotable 
can  he  prescribed  for,  1.  Time  alone  can  never  be  the  cause  of  a 
right,  1.  When  a  ttiing  grantable  by  A,  has  continued  quietly  to  be 
enjoyed  by  B  a  very  long  time,  the  law  presumes  a  grant  of  it,  1. 
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Seevty  it  wOnld  not  havA  so  long  acquiesced  in  B's  eajoymBot  of  ii ; 
several  other  castss,  1.  Tbe  essence  of  prescriptioo  is,  that  it  ex- 
tends further  back  than  any  memory  or  written  evidence  goes ; 
Horner's  case,  ]■  Grant  even  of  record  may  be  presumed  from 
lengih  of  time,  as  of  port  duties,  though  knowo  when  first  received  ; 
Homer's  case,  I.  Strictly  no  presumption,  I.  Prescription  is  i 
raere  personal  usage,  2.  Custom  a  local  one,  2.  Prescription  is 
personal,  as  A  and  his  ancestors  have  time  out  of  mind  used  a 
ibing,  2.  Or  is  in  que  ettate,  as  that  A  and  those  whose  estate  be 
has,  liave  time  out  of  mind  used  a  way  &c.,  2.  A  privilege  in  qms 
eMtaie  can  be  annexed  only  to  an  estate  in  fee,  3.  Only  incorporeal 
bereditaments  can  be  prescribed  for,  3,  4.  In  que  ettate  one  can 
prescribe  only  for  such  things  as  are  incident  to  the  lands  he  holds, 
5.  For  if  not  so  incident  a  grant  cannot  be  presumed,  5. 
But  one  in  himself  and  ancestors  may  prescribe  for  any  thing 
lyine  in  grant,  appunenant  or  not,  5.  Inhabitants  never  can  pre- 
scribe for  common  or  other  profit  aprendre,  6.  But  only  for  an 
easement,  6.  A  custom  to  take  a  profit  in  alieno  solo,  is  bad  ;  and 
9.  Prescription  for  three  bushels  of  barley  in  every  cargo  iic.,  is 
good,  6.  But  inhabitants  may  prescribe  for  a  dischargt',  as  a  modut 
dedmandi  of  their  lands  of  tithes  ;  Gateward's  case,  7.  So  they 
may  prescribe  for  a  way  over  another's  land  as  to  a  church,  7.  AJ 
this  is  but  an  easement,  and  no  profit  aprendre.  7.  One  cannot  pre- 
scribe against  a  ^tute.  8.  But  may  against  the  common  law,  8. 
Prescription  must  be  in  the  name  of  the  tenant  in  fee,  9.  Four 
ways  of  reckoning  it,  and  seven  grounds  of  ii  stated,  18.  And  dif- 
ference between  pit.  and  deft,  in  applying  the  act  of  limitations,  19, 
20}  considered,  19,  20,  21.  If  tlie  pit.  has  been  out  of  possession 
sixty  years,  now  forty,  of  a  way  or  other  easement,  be  is  barred  by 
the  act  of  limitations,  and  deft,  holds  the  land  free  from  it,  id.  This 
act  made  for  defts.,  not  pits.,  id.  Prescription  time  out  of  mind  is 
good  against  the  government,  but  not  sixty  years,  id.  32  H.  VIII., 
and  Massachusetts  act  of  July  4,  1786,  as  to  limitations  of  saity 
years,  bow  construed  ;  lefer  to  pits  only,  not  to  deft&,  id.  Bgl 
see  Ejectment. 

V,  ch.  172,  a.  4.     What  is  lime  out  of  mind  ;  is  sisty  years,  13.  ' 
I,  cb.  126.  a.  1.     Custom  and   prescription  ;    the  principles  of 
them.     See  Cuitomt.    V,  ch.    161,  a.  16;  prescription  civil  law 
principles,  1  to  31. 

I,  ch.  26,  a.  6.     Several  cases  and  principles  of  ihem  in  regard 
to  prescription  ;  prescribing  in  que  ettate  implies  lime  out  of  mind, 

4.  A  grant  may  be  in  confirmation  of  a  prescriptive  right,  4.  If 
a  ph.  need  not  state  bis  ttili*,  but  does,  and  states  a  bad  one,  he  fails, 

5.  One  cannot  prescribe  to  fish  in  the  sea   as  it  is  a  right  all  have, 

6.  How  one  must  prescribe  as  to  each  tenement,  6  ;  other  points, 
6.  How  a  right  to  dig  gravel  to  repair  a  house  &c,  must  be  plead- 
ed, 7.     Prescription  must  be  pleaded  lime  out  of  mind,  though 
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limited  to  yeirs,  8.  What  a  good  dds,  9, 10.  Prescription,  a  grtat 
part  of  a  river  runs  Sic.  is  good,  11.  Officer  caanot  prescribe  for 
gifts  for  doing  his  office,  11.  One  prescription  may  qualify  anotber, 
13.  Tbe  entire  <»ie  laid  must  be  proved  substantially,  13.  No 
common  by  reason  of  inhabitancy,  14.  Does  not  usually  apply  to 
mere  occupiers  or  possessors,  13.  How  deft,  in  replevin  must  shew 
a  title,  15.  What  a  good  prescription,  l6.  And  what  proves  that 
laid,  16.     In  substsnce,   17,  18.     Or  that  and   more,   19.     Right 

E roved  must  include  that  claimed,  30.  Whatever  may  be  gained 
y  usage,  may  be  prescribed  for ;  cases,  21.  Hearsay  evidence 
proves  prescriptive  right,  33.  How  tbe  thing  to  wbicb  the  pre- 
scriptive right  belongs  may  be  altered,  as  a  fulling  into  a  corn-mill, 
33.  As  to  custom.  24,35.  How  prescriptive  right  may  be  to  sev- 
eral messuages,  36. 

I,  cb.  36,  a.  6.  Pleadings  in  prescripiion ;  is  to  be  laid  in  him 
who  has  the  inheritance.  I.  Every  prescription  is  entire,  and  tbe 
whole  must  be  traversed  or  demurred  to,  2.  But  form  lo  lay  by 
prescription  what  ought  to  be  by  way  of  custom,  3.  Que  ettate, 
implies  estate  out  of  mind,  4.  An  inhabitant  cannot  have  profit  in 
aootlier's  soil  as  part  of  an  easement,  5.  Only  four  kinds  of  com- 
mon, 5.  Eight  other  points  decided  in  Gateward's  case,  6  to  II. 
Inhabitants  must  be  incorporated  to  claim  profit  in  ulieno  lolo,  11. 
A  freeman  of  a  corporation  must  prescribe  in  it,  13.  In  substance 
at  least,  13.  One  to  prescribe  must  state  a  seizin  in  fee,  14.  As 
a  prescription  can  be  annexed  but  to  en  estate  in  fee,  14.  Solet 
may  amount  lo  a  prescripiion,  15.  What  must  he  stated  to  shew  one 
obliged  to  keep  a  bull  tic.,  16.  Usage  makes  tbe  Ian  of  custom 
Sic.,  17.  One  pleading  a  prescription  must  slate  the  whole  of  it, 
18.  And  prove  it  as  laid,  18,  But  this  rule  extends  not  to  col- 
lateral matters;  cases,  18.  One  party  prescribes  for  an  easement, 
the  other  states  e  contrary  prescription,  he  must  traverse  &c.,  19. 
Cases ;  one  cannot  plead  a  prescription  against  a  prest  ription,  30. 
References,  31.  Hesult  of  maoy,  and  some  opposite  cases,  is,  that 
mere  inhabitants  cannot  claim  a  profit  a  prendre  in  aiieno  tolo,  23, 
Nor  cao  occupiers  of  certain  tenements,  except  where  on  posses- 
ion alone,'  22      How  to  he  pleaded,  vi,  ch.  180,  a.  10.  37. 

PRESENTMENT.  See  Indictmtnt,  vii,  ch.  218. 

PRESS,  laws  and  cases  as  to.  See  Jjibel,  ii,  ch.  63;  and  Evi- 
dence. 

PRESIDENT'S  instructions  as  to  captures,  cannot  give  power 
further  than  the  law  doe^,  vii,  ch.  237,  s.  57. 

PRESUMPTION,  iii,  ch.  94,  a,  1  ;  or  presumptive  evidence. 
General  principles.  What  is  presumption,  1.  To  prove  a  fact  by, 
is  to  prove  circumstances  that  necessarily  and  usually  attend  such 
facts  ;  kinds  of,  1.  A  grant  (o  be  presumed  of  an  incorporeal  he- 
reditament after  twenty  years  quiet  uninterrupted  enjoyment  of  it 
unexplained  jirimA  fade,  1.     t^ses  referred  to,  I,     Province  of 
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the  juiy  to  presume  violeot  preaumptioa  good  evidenee,  3.  How 
receiving  an  after  year's  rent  proves  a  former  year's  rent  paid  or 
not,  3.  Idea  of  do  evidence  against  certain  presumption,  4.  It 
stands  only  till  the  contrary  is  proved,  5.  The  gist  of  a  title  shewn, 
collateral  circumstaoces  are  presumed,  6.  But  if  a  fact  be  not 
stated  in  pleading  there  is  no  ground  to  presume  it  proved,  even 
afler  verdict,  7.  Or  unless  implied  in  what  is  staled,  7.  Ever  a 
presumption  of  innocence  in  crimina]  cases,  8.'  Here  length  of 
time  00  ground  of,  9.  Is,  that  all  courts  aut  l^ally,  10.  Long 
quiet  possession,  11.  Eveo  grants  by  record  presumed,  11.  One 
lets  a  demand  sleep  twenty  years,  presumption  is,  it  is  paid,  13  ; 
but  may  be  rebutted,  12. 

Ill,  ch.  94,  a.  3.  English  cases  ; — deed  may  be  presumed  in  lees 
than  twenty  years,  1.  When  to  be  presumed  a  ship  is  lost,  2. 
Where  livery  of  or  entry  is  presumed,  3.  What  evidence  of  a 
mesne  asngnment  of  a  lease,  4.  A  lease  presumed,  5.  Possession 
evidence  of  a  fee,  5.  Surrender  by  tenant  for  life  presumed,  6. 
Tortious  entry  not  presumed  where  there  may  be  a  bgal  one,  7. 
Two  kiods  of,  8.  Nor  presumption  but  where  it  arises  froni  facts 
and  circumstances,  8.  Crown  grants  presumed,  9.  Court  pre- 
sumed certain  commissioners  were  legally  assembled  to  do  an  act, 
10.  Where  no  ground  to  presume  a  release,  11.  Act  of  parii^ 
ment  may  be  presumed,  11.  Every  presumption  against  one  who 
will  not  shew  his  title,  13. 

IH,  ch.  94,  a.  3.  American  cases.  Presumption  of  twenty  years 
rebutted  by  the  debtor's  insanity,  I .  So  his  being  poor  and  out  of 
the  State,  I-  Claims  of  the  party,  hon  presumptive  evidence  of 
title,  2.  Made  verbsUy  also  in  writing,  2.  Presumptive  evidence 
to  prove  a  note  corruptly  obuined,  3.  Pit.  may  recover,  if  fairly 
to  be  presumed  his  money  has  been  received  by  the  deft. ;  what 
not  presumed  as  to  a  grant  of  flats,  5.  Title  presumed  in  a  writ  of 
right,  6.     Presumption  is  in  favour  of  the  oldest  possession,  6. 

Ill,  ch.  94,  a.  4.  Further  cases ;  the  negative  must  be  proved  where 
the  affirmative  is  presumed ;  where  it  is  a  criminal  neglect  of  duty 
for  one  to  omit  an  act,  the  law  presumes  he  does  it,  and  requires 
the  negative  to  be  proved,  1  &  3.  After  a  long  possession  in  sev- 
eralty, a  deed  of  partition  may  be  presumed,  3.  Grants  of  the 
government  presumed,  4,  9.  No  proof  against,  in  a  case  of  a 
warranty,  iv,  ch.  115,  a.  2.  10. 

III,  ch.  89,  a.  4.  3 1 .  Patent  presumed  on  possession  ;  so  powero 
attorney  after  forty-two  years' possession,  i,  ch.  15,  a.  4.  30;  iii,  ch. 
94,  a.  4.  9.  The  presumption  is  against  his  extending  bis  boundaries, 
who  long  neglects  to  fence  Sic.,  as  to  title  in  equity,  iii,  ch.  87, 
a.  4.  10. 

IV,  ch.  117,  8.  5.  II.  A  re-entry  for  not  paying  rent  presumed 
after  twenty-three  years.    See  Twenty  Years. 

PRETENDED  TITLES.  See  Champerty  and  Maintenatta, 
vi,  ch.  202,  a.  9,  a.  10. 
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PRIMAGE.    See  Anroge  and  Enmraiaet,  ii,  ch.  40,  a.  9. 

PRIMOGENIIURE,  existed  id  Massachusetts  till  July  1790, 
and  not  siDce-    See  DeturU,  jv,  cb.  126,  a.  13. 

PKINCIPAL  in  cases  of  crimesi  vi,  cb.  197,  a.  8;  and  prin- 
cipals ;  accessaries  in  other  cases  of  crimes ;  as  in  the  various 
felonies,  ri,  ch.  197,  Sic.  Sic.  All  principals  io  trespass,  t,  cb.  173, 
a.  1.  14. 

PRINCIPAL  AND  AGENT,  in  matters  of  contracts  8».  See 
Agaa. 

PRINTING.  See  Zrtirf.  Printers  liable  for  negligently  printing 
an  advertisement,  iii,  ch.  73,  a,  3.  d.  Where  the  printer  has  his  lien, 
ii,  ch.  44.  ?.  3.  27. 

PRIOR  INCUMBRANCE.    See  Mortgage. 

PRIZE  ;  prize  or  tio  prize,  is  solely  of  admiralty  jurisdiction, 
Smart's  case  6ic.,^vii,  cb.  227,  s.  35  &c.  Where  a  share  in,  is  as- 
signable. See  Atn^nenU  i,  ch.  14,  a.  2.  When  it'  rests  on  the 
last  firm  possession,  Mary  Ford's  case,  vii,  ch.  337,  s.  3.  Trespass 
does  not  lie  for  taking  a  vessel  or  prize,  though  not  liable  to  capture, 
Le  Caux  v.  Eden,  v.  ch.  172,  a.  7  ;  but  see  Captures,  vi,  ch.  186, 
a.  9.  4.  Where  a  prize  must  be,  when  adjudicated. 

PRIZES ;  cases,  vii,  cb.  224.    See  JVeutr^  Jtirudiction. 

PRISON  BOND,  debt  on,  t,  cb.  144,  a.  17.  1  to  14 ;  for  es- 
capes ;  several  cases,  and  principles  of  them.    See  Escapei. 

PRISON  BOOKS,  where,  and  to  what  purposes  endence,  iv, 
ch.  81,a,  5.  6. 

PRISONS,  indictment  for  breaking.  See  Gaol  and  JE$eape,  ii, 
ch.  65,  a.  5  ;  and  vii,  ch.  209.  How  proceeded  against  as  a  crime. 
See  Eicapet. 

PRISON,  ii,  cb.  66,  a.  5.  Gaol-yard  is  a  part  of  it ;  if  one  be 
broken  by  an  enemy,  and  a  prisoner  voluutary  leaves  it,  this  is  an 
escape,  ii,  ch.  65,  a.  5.  17. 

PRISONERS,  one  under  bond  to  be  a  true  one,  is  a  witness  to 
prove  a  voluntary  escape,  iii,  ch.  90,  a.  1 1 .  26 ;  reasons ;  and  sev- 
eral cases,  V,  cb.  144,  a.  17.  6  he. 

PRIVATE  STATUTES.  See  Stafuler,  iii,  ch.81,  a.  2}  cases; 
and  V,  ch.  148,  a.  8  ;  and  vi,  ch.  196. 

PRIVATE  WAT.  See  ffoy,  ond  Private  Rights,  iii,  ch.  89, 
a.  4.  33. 

PRIVATEERS.  See  Captm-et.  Owners  of  one  may  sue  for 
the  whole  prize,  and  recover,  vii,  ch.  2127,  s.  24  kc. 

PRIVlES,  not  named  in  writs ;  omission  pleaded  in  abaien^ent 
in  several  cases,  v,  cb.  176,  a.  5.  Privies  in  contracts,  i,  ch.  1, 
a.  6.  Release  to,  or  by  one,  id. 

II,  cb.  35.  a.  1 ,  a.  6,  a.  6.  Four  kinds  of  privies  ;  bow  far  bound 
by  judgments  and  verdicts ;  rules  and  cases,  iii,  ch.  96,  a.  3  ;  v,  ch. 
166,  a.  1.  1. 

V,  ch.  160,  s.  8,  9,  19.  Privies  and  parties  only  are  affected  by 
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estoppeb ;  where  no  prinlj  between  the  maker  and  eodoraee  of  l 
note,  so  the  latter  cannot  sue  ih*!  former  for  the  ongioal  consideration, 
i,  ch.  20,  a.  21.  See  Bills  and  J^otet ;  ii,  ch.  35,  a.  6,  especially 
16.  See  Rent,  it,  ch.  55;  v,  ch.  151  &lc.  Not  lessor  and  tenant  at 
jufierance,  at  will  is,  iv,  ch.  110,  a.  4.  6. 

PRIVILEGE,  of  passing  ways;  paying  toll,  iii,  ch.  7*^,  a.  1 1  ; 
cases,  and  the  grounds  of  them ;  trespass  lies  not  for  an  injury  to, 
T,  ch.  172,  a.  7.  14. 

V,  ch.  176,  a.  7.  10.  Privilege  pleaded  ;  ill  after  special  impar* 
lance;  membera  of  legislatures  bow  privileged,  and  of  Congress; 
and  V,  ch.  176,  a.  3.  3i.  Couaty  officer  is  not,  when  ia  another 
county  not  in  his  duly ;  extends  to  a  summons  ss  well  as  to  an 
arrest ;  to  judicial  as  well  as  to  mesoe  process  ;  not  loss  of,  when 
the  party's  cause  is  put  off  early  in  the  day,  and  he  remains  Sic., 
extends  to  all  who  properly  attend  a  cause  in  court,  and  going  and 
coming ;  other  cases  ;  and  the  goods  of  one  privileged  ought  not  to 
be  taken  iaa.  See  Arrettt  and  Exempttoru.  v,  ch-  1 76,  a.  7.  10. 

y,  ch.  144,  a.  17.  6.  One  may  waive  his  privilege. 

PRIVITY,  i,  ch  29,  a.  8.  Grout's  case,  17.  None  between 
executor  and  administrator  de  bonii  non,  with  the  will  annexed  Sic. 
See  Privies;  cases  of,  iv,  ch.  110,  a.  5;  especially  23,  24,  30. 

IV,  ch.  tO£>,  a.  I.  Privily  of  estate,  of  contract,  and  of  estate  and 
contract;  cases  of  privity  and  privies,  head  of  Releases;  none 
necessary  in  assumpsit  for  money  had  and  received,  i,  ch<  9,  a.  3. 

PRIVEMENT  ENCEINT,  iv.cb.  132,  a.  3.5.  If  it  intervene, 
an  entry  is  not  taken  away  &ic.    See  Ventre  ta  Mera  &c. 

PRIVY  VERDICT,  vii,  ch.  221,  a.  7.  4-  There  cannot  be  tuiy 
in  a  criminal  case. 

PROBABLE  CAUSE,  what  is,  vii,  ch.  224,  a.  7.  23 ;  a.  8. 
17  ;  a.  12.  1,  2,  13 ;  ir,  cb.  70,  a.  8.  16  ;  vii,  ch.  227  ;  v,  ch.  173, 
B.  9.41  ;  iii,  ch.  72,  a.  3.  1. 

PRO,  i,  ch.  11,  a.  2.  I.  Wbeu  a  condition  ;  as  if  A  agrees  with 
B  to  pay  $100  for  a  year's  service,  this  must  first  be  performed. 

PROAVO,  an  ancestrel  writ.  See  Assize,  vi,  cb.  178,  a.  14.  9. 
One  in  the  English  practice  is  entided  to  it  on  the  death  of  his  great 
grandfather. 

PROBATA  SECUNDUM  ALLEGATA,  iii.  oh.  BO,  a.  I.  18; 
a.  3.  4  ;  and  v,  ch.  174,  s.  15,  16  ;  that  is,  the  evidence  must  sub- 
sUntially  prove  the  pany's  allegation  ;  vi,  ch.  1 84,  a.  5.  2.  The 
verdict  must  be  according  to  the  evidence  8ic.,  hnw  understood  ; 
substantially  also  the  court  notices  what  is  implied  ;  iii,  ch.  76,  a. 
II.  II.  Though  unnecessarily  laid  ;  and  20 ;  iii,  ch.  77,  a.  2.  7 ; 
and  iv,  ch.  120,  a.  2.  28;  iv,  ch.  121,  a.  6.  12. 

PROBATE,  of  a  will,  is  conclusive  proof  of  it,  iv,  cb.  129,  a. 
16.  1 ;  iii,  ch.  90,  a.  12.  4  ;  iii,  ch.  96,  a.  3.  2.  In  England,  iii,  cb. 
96,  a.  4.  8.  Is  conclusive  here  ;  so  is  a  probate  decree,  a.  3.  2. 
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VI,  cb.  1 66, 1.  S.  S.  Handtmus  lies  to  ^rtnt  probate  of  a  will, 
«  13.  6.  Quo  warranto  inrormatioD  agaiast  a  judi^  of  pr  bate, 
Foiflflr's  case. 

III,  ch.  82,  a.  2.  2.  What  a  sufficient  probate  cenlGcMa  to  get 
court  license  to  sell  lands  of  deceased  persons  Sic. 

Jtedimut  in  private  proceedings, 

IV,  ch.  127,  a.  14,  37-  Probate  of  a  will  bow  bad  in  cases  of 
insanity  be  ,  pleadings,  appeal,  Sw. 

PROBATE  BOND,  action  on  it ;  writ  how  endorsed,  ii,  ch.  39, 
a.  5.  4.  Judgment  on  it  where  two  of  seven  heirs  had  released,  5. 
Probate  records  arc  public.    See  Hecordt. 

Go  in  successioa,  iii,  cb.  76,  a.  10.  6 ;  how  and  to  what  pur- 
poses. 

V,  cb.  149,  a.  I.  Debt  on  probate  bonds.  General  principles. 
Nature  and  terms  of  these  bonds,  1.  To  administer  Sic.,  I.  To 
account  on  selling  real  estate,  2.  All  to  the  ju<lge  in  (rust,  and 
sued  by  him,  3.  Original  is  kepi  in  the  office,  3.  Copy  used  ia 
the  action,  4.  Massachusetts  acts  as  to,  1  to  12.  Of  Marcb  9, 
I7S4;  of  February  6,  1784;  of  March  4,  1784;  of  1692;  of 
1703;  of  1738;  of  •February  16,  1787;  of  June  20,  1788;  of 
December,  1816  ;  material,  parts  of  them  ;  of  February,  1818. 

V,  eh.  149.  a.  2.  Cases  tn  Massacbusetis  ;  special  mode  of  en- 
dorsing ihe  writ  in  an  action  sued  for  a  creditor's  benefit,  1.  In 
such  a  case  the  juilge  is  viewed  as  nominal  pit.,  2.  Inventory  in 
paper  money,  how  corrected,  3.  Judge  cannot  found  his  decree 
on  the  report  of  referees,  3.  Pleadings  in  an  appeal,  3.  -  Apprais- 
ers, by  depositions,  explained  how  ihey  appraised,  4.  How  the  ad- 
ministrator accounts  when  he  sells  personal  estate  hy  the  judge'i 
leave,  S,  May  take  it  to  himself,  B.  Decree  reversed  in  part,  S. 
How  the  administrator  must  lay  his  charges  before  the  judge,  6. 
No  appeal  till  (he  judge  settles  an  account,  7.  No  law  for  inven- 
torying the  real  estate,  8  (But  new  law,  A  l>,  I8l8  ;)  and  9.  Also 
(he  court  cannot  compel  the  execution  of  a  trust,  9.  Points  as  to 
insolvency;  deeds  and  references,  lO.  This  bond  here  does  not 
bold  the  administrator  of  one  domic!!ed  iu  England,  and  dying 
''there,  (o  account  for  effecls  there,  1 1.  How  probate  commissioners 
are  limited  as  to  insolvent  estates,  12.  Administrator  bow  liable 
for  neglecting  to  oppose  claims,  12.  Judge  cannot  refer.  13.  Judge 
resigns,  his  action  nn  tbe'  bond  is  discontinued,  14.  No  action  io 
this  state  on  administration  in  anotber,  16.  So  as  to  the  District  of 
Columbia,  15.  In  error^  what  defls.  must  be  served  with  notice, 
17.  Where  the  judge  has  jiidemeni  for  the  amount  of  ibe  inventory 
of  the  personal  estate,  17.  Nominal  damages  and  full  costs,  18. 
No  special  endorsement  but  where  the  creditor's  debt  or  heir's- 
share  is  ascertained,  18.  If  the  administrator  refuse  to  settle  his 
account,  proper  remedy  is  to  sue  this  bond,  19.  How  ibe  da-  . 
eeased's  rights  are  govemad,  19. 
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If  the  administrslor  tm:.  refuse  to  account  for  personal  estate,  the 
.00)7  remedy  is  debt  on  this  bond,  30.  Jury  trial  proper,  19,  20. 
Can  he  embezzle  &ui.,  30.  Suit  directed  and  papers  remitted  to 
the  probate  judge,  30.  This  bond  is  security  fo:  lands  taken  in  ex- 
ecution for  a  debt  due  to  the  deceased,  3 1 .  Administrntor  become 
seiKCd,  21 ;  Boylsion  administrator  v.  Carver.  Penalty  confessed, 
the  court  appointed  commissioners  to  bear  the  parties  and  report  the 
balance,  33.  Two  wards,  how  execution  issued,  33.  Probate  de- 
cree reversed  in  part,  and  affirmed  in  part,  24.  Pleadings  in  debt 
on  this  bond,  25.  On  a  hearing  in  chancery,  some  of  the  heirs  ad- 
mitted fts  witnesses  for  the  administrator,  and  so  against  themselves, 
25,  He  was  charged  four  sums  he  claimed  to  his  own  use  due  10 
the  intestate's  estate,  35.  Administrator  apppointed  in  another  State 
cannot  be  sued  in  this,  26.  Executor  &c.  no  right  to  the  possession 
of  the  real  estate,  27.  Several  oiher  points  decided  as  to  the  real 
estate  of  the  deceased  as  to  seizins,  entries,  &£.,  27.  Term  for 
nine  hundred  and  ninety-nine  years  is  personal  estate,  28.  Debt  on 
probate  decree  of  distribution  ;  qvare,  if  conclusive,  29.  Endorse- 
ment of  a  snccceding  State  treasurer  allowed  on  a  writ  on  a  probate 
bond,  30,  Debt  on  probate  bond,  no  oyer  of  the  original,  31 ,  Action 
among  remote  administrators,  32.  How  a  probate  appeal  is  to  be 
m^de,  33.  Mandamus  to  judge  of  probate  to  receive  evidence  of 
insolvency,  34.  Probate  paniiion„how  open  to  objections  on  ap- 
peal, 35.  Not  to  pay  a  debt  ascertained,  is  unfaithful  administra- 
tion, 36.  A  release  of  all  demands  (o  the  executor  did  not  release 
certain  legacies,  37.  Breach  of  the  condition  to  neglect  10  seD 
land  to  raise  a  fund  to  pay  an  annuity  bequeathed,  38.  Probate 
appeal  must  be  made  by  one  directly  interested,  39.'  Creditor  of 
an  insolvent  estate  recovers  the  sum  found  against  the  surely  io  tbe 
bond,  and  interest  from  the  demand  on  hiui,  40.  He  may  plead 
performance  generally,  41.  Costs  against  the  special  endorser  of 
the  writ,  41.  All  assigned  to  one  heir,  his  bond  to  pay  is  not  to 
the  judge,  but  should  be  to  the  other  heirs,  43.  Right  of  suing  the 
bond  abused,  the  court  will  set  a^ide  the  proceedings,  43.  A  sure- 
ty must  receive  an  injury,  as  such,  before  he  can  sue  his  co-surety, 
44.  Probate  appeal,  as  formerly,  made  in  a  note.  Probate  license 
10  sell  real  estate,  iv,  ch.  115,  a.  10.  11.  12. 

PROBATE  JUDGE,  impeached  and  removed  from  office,  vii, 
ch.  322,  a.  21. 

PROBATE  COURTS  ;  matters  as  to  them,  vi,  civ  18''^'  »■  »5- 
Their  constitution  and  powers,  1  to  4.  See  CourU.  Decrees,  how 
conclusive,  iii,  ch.  96,  a.  4.  8. 

PROCEDENDO,  v,  ch.  143,  a.  1.  21.  Procedendo  granted; 
'   cases  of,  by  law  Sic.     V,  ch.  136,  a.  5  ;  cases  iii  certioran. 

VI,  ch.  186,  a.  3.     Procedendo  in  several  cases,  1  t^  5. 

PROCESS,  V,  ch.  175,  a.  3  &c.  Service  of  writs  &c. ;  special 
justificatioa  under,  v,  ch.  173,  a.  8,  6 ;  v,  cb.  172,  a.  4.  4  ;  v,  ch. 
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173,  a,  9.  39.     Officer  having  process  mistaking  anotber  for  tbo 
deft.,  vi,  ch.   179,  a.  20.  5.     See  Execulion ;    Mttne  Procett.  . 
VI,  ch.  185,  a.  6.  3,  return   of  process,  how  material,  and   how 
amended.     VII,  cb.  320,  a.  1.     Process  of  commitment;  several 
cases  and  grounds  of  tbem.     See  CommitmtnU. 

VII,  ch.  320,  a.  5.  Process  of  coatempr,  a.  4  to  6.  See  Con- 
tempt. 

VII.  ch.  220,  a.  7  lo  10.     Process  of  outlawry.    See  Outlawry 

PROCHEIN  AMY  ;  any  one  who  will  sue  may  be  one,  i,  ch. 
3,  a.  3 ;  ii,  ch.  3&,  a.  3.  Not  a  witness,  ii,  ch.  35,  a.  11  ;  iii,  ch. 
90,  a.  fi.  3.  A  third  person  may  be  one,  though  the  niolber  ba 
living,  vi,  ch.  185,  a.  I.  11. 

PROCLAMATION.     See  Gazette,  ii,  ch.  97,  a.  2.  3. 

PROFANE  cursing  and  swearing ;  bow  punished,  vi,  cb.  198, 
a.  6.     Laws,  and  proceedings  as  to,  vij,  ch.  321,  a.  12.  4. 

PROFERT,  vi,  ch.  180,  a.  11.  An  arfard,  a  policy,  a  warrant 
of  a  justice  or  sheriff,  is  no  deed,  and  need  not  be  shewn,  I.  Nor 
a  composition  with  creditors,  though  under  seal,  J.  Nor  one  who 
has  not  the  deed,  as  one  in  possession  of  land  by  levy  on  it,  1,  Nor 
a  lease  or  license  executed  and  expired,  1.  Nor  a  warrant  to  col- 
lect taxes,  I  ■  But  a  release  of  a  right  to  one  privy  in  estate  must 
be  shewn  by  another  &c.,  3.  Deed  essential  by  law  to  a  title  must 
be  shewn,  though  nothing  pass  by  it,  3.  Secui,  if  only  provuione 
homiait,  3.  Difference  between  claiming  parC  of  the  land  and  part 
of  the  esute,  3  ;  cases  both  ways.  To  prove  any  fact  in  issue  by 
deed,  it  must  be  shewn ;  except  lorl,  or  has  it  not,  or  claims  noth- 
ing under  it,  4.  If  it  belong  to  one  pleading  it  he  must  shew 
it,  5.  Need  not  he  produced,  as  where  one. pleading  it  is  a 
stranger  to  it,  or  claims^othing  out  of  it,  6.  Nor  justifies  as 
a  servant  to  one  who  is  a  pany  or  privy  ;  cases,  6.  Nor  if  ons 
have  but  parcel  of  the  estate,  as  if  letters  patent  he  to  A  for 
life,  and  he  let  to  B  for  years,  B  need  not  shew  them ;  four 
reasons,  7.  A  covenanis  to  stand  seized  to  B's  use,  one  claiming 
under  B  need  not  shew  the  deed ;  for  B  is  in  by  law  on  tfae  statute 
of  uses,  8,  9.  Not  necessary  where  the  estate  passes  by  livery,  10 
Seal  torn  off,  enough  to  produce  the  residuce,  11.  One  not  par^ 
or  privy  to  a  deed  need  not  shew  ii  if  iha  estate  be  executed,  12. 
Nor  if  pleaded  by  way  of  discharge,  13.  Enough  if  the  deed  pro- 
duced be  the  same  in  substance  as  lliat  pleaded,  14.  No  profert 
of  the  assignment  of  a  bail  bond  is  necessary,  as  it  is  no  deed,  15. 
Count  on  a  deed  with  a  profert  struck  oui,  and  a  new  coiml  filed 
stating  the  deed  lost  by  licne  and  accident,  with  a  profert  of  a  copy, 
16.  Omitting  pro/erf  only  form  since  4  and  5  Anne,  17.  If  made, 
deed  must  be  had,  18.  None  need  be  of  an  assignment  &«.,  or  of 
a  deed  only  inducement,  19.  Where  profert  and  oyer  tfae  whole 
deed  is  staled,  20.  What  done  if  misrecited,  30.  Profert  of  a 
deed  ;  it  is  no  part  of  the  record  if  no  oyer,  31. 

Proferta,  iv,  cb.  121  ;  iii,  ch.  63,  a.  3.    Deed  lost  by  time  and 
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scdideal,  hrw  pleaded  ;  Read's  case,  H.  Witbont  a  profert  there 
can  be  oo  oyer,  v,  ch.  164,  s.  11.  Must  be  a  prolert  of  a  release, 
as  of  a  defd,  v,  ch.  16d,  a.  4. 

V,  ch.  141,  a.  3.  5.  As  an  award  is  not  a  deed  d6  frtifert  U 
reressary. 

I,  ch.  16,  a.  3.  30.  Profert  of  a  bankrupt's  oeitificaie,  bat  no 
oyer,  ir,  c  '.  33  a.  2  ;  cases. 

PROFESSION.  I  employ  one  not  in  his  profession,  I  must  )ook 
to  it,  ii,  rb.  &8.  a.  3.  9. 

PROFIT  A  PRENDRE,  hoiv  pleaded,  t,  cb.  173,  a.  6.  1.  Se 
Cwtom  and  Pretfription.     Must  be  pleaded,  lii,  ch.  91,  a.  8-  13. 

PROFITS ;  i'  one  took  them  above  six  years  before  called  as  a 
witness  be  is  one,  tii,  cb.  90,  a.  1.  30. 

il,  cb.  40,  a.  3  ;  and  a.  16.  Profits  may  be  insured.  A  deWae 
of  the  annuni  pro6ts  is  no  power  lo  sell,  but  a  devise  of  the  proGu 
is.  See  Devitt.  Devise  of,  how  construed,  iv,  cb.  114,  a.  36,  3, 
4,  5,  he. 

PROHIBITION,  vi,  cb.  186,  a.  4.  Nature  of  the  wrii,  and 
wl  enoe  issued,  1.  Principal  question  is,  if  the  court  to  wbich  is- 
sued has  jurisdiction  of  the  cause,  3.  Has  been  but  rarely  used  in 
the  United  States,  3.  Supreme  Court  has  power  to  issue  it  by  act 
of  Congreas,  4.  To  District  Courts  in  admiralty  and  maritime 
causes,  4,  b.  Masaachusetis  act,  July  3,  1783,  gives  power  to  tbe 
Supreme  Judicial  Court  to  issue  il  lo  all  inferior  courts  for  the  fur- 
therance of  justice,  4,  fi.  One  case  of  probibttion  in  Ptansylvania, 
6.     English  cases  and  principles  of  them,  6  to  37. 

PROLIXrrV;  avoided  in  pleading,  vi,  ch.  180,  a.  13;  iv,  ch. 
133,  a.  3.  6  he. ;  iv,  cb.  131.  To  avoid  it  allowed  to  plead  gene- 
rally. • 

PROMISE.  Promise  to  pay  BDother's  debt.  See  Dtht  of 
^neMcr,  i,ch,  9,  a  30  he.  Promise  raised  bylaw  ;  principles  where- 
on, and  cases,  i,  cb.  9,  a.  31;  1  lo  4 ;  and  see  Implied.  Badly  ful- 
filled, 7  to  II  ;  defence.  Promise,  where  not  the  same.  See 
Isiiie,  iii,  cb.  91. 

I,  ch.  9,  a.  1.  Promise;  not  under  ^eBl,  express  or  implied. 
Jluumpiit  or,  rests  oo  three  grounds  of  action,  stated,  1  &c.  Pre- 
mise special ;  if  the  pit.  take  one,  he  must  sue  it,  i,  ch.  9,  a.  SI. 
how  naived.  See  the  several  grounds  of  attampiU,  I  to  57.  Ex- 
press exriurlcs  an  implied  one,  i,  cb.  9.  a.  33  ;  cases. 

PROMISSORY  NOTES.  See  Bilh  and  JVote$,  u  ch.  30. 
Note  once  paid  never  can  be  revived,  i,  ch.  1,  a.  45.  1  ;  end  i,  ch. 
20  a.  3 

PROOF  generally  means  proof  in  a  course  of  Juslire,  v,  ch. 
144,  a.  9.  See  Evidence-  0(  handwriting.  See  Handuriting,  iii, 
ch.  88. 

PROPERTY.  Genera!  excinsive  property,  as  if  one  own  an 
acre  of  land,  a  horse,  &,c.     See  Estates  and  Replevin,  TVupoM, 
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3Vowr,  Imni  AOUrn*,  be.,  fac.  to  recovar  such  proper^'  or  dam- 
Kges  for  iojuries  lo  it ;  by  what  law  held,  vii,  ch  230,  b.  1 1 . 

Special ;  as  where  ooe  has  an  loterest  of  a  special  description,  iii,  - 
cb.  76-  a.  1.  Propeny  by  accessicm,  and  by  alluvion  gained.  Art. 
2,  in  banks,  bridges,  canals,  and  roads.  An.  3,  in  bottomry  monies. 
Art.  5,  by  crafuiion  of  goods.  Art.  6,  in  emblements.  -  Art.  7, 
property  found,  derelict,  wrecks,  estrays,  treasure  trove,  salvage, 
Kc.  Art.  8,  property  incident,  as  fixtures,  beir-lonms,  trees,  &c. 
Art.  9,  qualified,  asfera  nalura  he.  Art.  10,  in  sticcessioo.  ArL 
11,  in  toll.     See  each  kind  coondered  under  iu  proper  bead. 

PROPRIETARY.  Prtqirietors  in  common  and  undivided,  how 
they  first  came  into  existence,  ii,  ch.  68,  a.  3 ;  cases  Sec.  How 
cmiiiaued,  id.  Wbeo  their  rights  and  suits  are  in  succeadon,  iii, 
ch.  76,  a.  10.  Their  rights  examined,  ii,  ch.  68,  a.  3 ;  Adams* 
esse,  6,  Grants  ;  copies  of  admined,  iii,  ch.  83,  a.  6.  2;  iv,  cb. 
109,  a.  11,     Grants  made  by  town  votes. 

I,  ch.  39.  a,  8.  Treasurer  of,  sues  their  bonds  be.  lacorpora- 
tioD  of  powers  that  enlarge  their  rights.  The  possession  ot  a  mem- 
ber is  that  of  the  corporation  ;  Monumoi  Proprietors  v.  Rogers,  iii, 
ch.  93,  a.  2.  3.  Ousted  by  the  deft's.  driving  piles  into  tide  waters 
and  flats ;  Boston  Mill  Corporation  v.  BulSncb,  iii,  ch.  92,  a.  2.  6. 

IV,  ch.  108,  a.  3.  Material  parts  of  MsnachusettB  statutes  re- 
specting their  lands,  30  to  37. 

IV,  ch.  109,  a.  1 1.  Conveyances  by  them ;  can  as  a  corporstioit 
sell  their  lands,  or  divide  them  by  vote  recorded,  and  by  deed  sigu- 
ed  and  acknowl<>dged,  with  tbeii  corporate  seal  affixed,  I  to  4. 
They  have  power  generally  to  sell  their  common  and  undivided 
lands  ;  Rogers  e.  Goodwin,  2.  They  are  able  to  buy,  divide,  hold^ 
refer,  and  sell  lands  to  all  intents ;  and  if  the  government  file  aa 
information  against  an  individul  member,  the  corporation  may  he 
admitted  to  defend  ;  Commonwealth  e.  Little  and  Pejepscot  Pro* 
prictors,  iv,  cb.  109,  a.  11.  4. 

VI,  ch.  19],  a.  1.  Oxnard  t.  Kennebec  Proprietm^.  A  member 
may  have  partition  against  the  corporation,  and  bis  share  set  off  to 
bim,  9. 

PROPRIETATE  PROBANDA.  See  RepleviH,  v,  cb.  171, 
a.  5 ;  and  where  an  officer  must  use  this  writ,  iii,  ch.  .77,  a.  9.  16  ; 
iii,  ch.  99.  s.  3.  Sheriff  summoned  a  jury  on  this  writ,  who  found 
the  properly  was  A's  &c.,  v,  ch.  144,  a.  14.  10.  Such  finding  it 
not  valiH  HS  to  the  owner  of  the  property,  10. 

PRO  RATA.  See  apportionment;  also  Charter-Parly,  iii, 
ch.  103 ;  a<id  Sytite's  rase,  iii,  ch.  76.  a.  7.  39. 

PRO  RATA  ITINERIS.  Ru)e  laid  down  by  Lord  Mansfield 
and  the  court  in  Luke  v.  Lyde,  i,  cb.  33,  a.  1.  8 ;  also  16 ;  a.  S. 
e,  7.  10,  23,  34. 

PROSECUTORS.  See  laformer  ;  and  iii,  ch.  S90,  Witness 
ses  w  Dot,  iu,  cb.  90,  a.  1 1 .  29  tic. 
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PROSP£CT ;  no  action  lie*  for  obstructing  or  iatemiptiDg  it,  n. 
ch.  5S,  a.  2  ;  iii,  ch.  74,  a.  2. 

PRO  TANTO,  i.  ch.  1,  a.  7.  40;  i,  ch.  32,  a.  13;  rii,  cb, 
S26,  a.  5  be.  See  Ei/itity ;  see  Etpedally,  vii,  cb.  226,  i.  15.  26  j 
Tii,  ch.  225,  a.  10.  10. 

Revocation  of  wills  pro'  tanto,  vi,  ch.  1^,  a.  8-  14,  17,  37.  A 
conveyance  of  a  part  of  the  estate  devised,  is  a  revocation  only  as 
(o  that  part,  31.     Iq  mortgage,  34.     Lease,  33. 

PROSTITUTION.  See  Baady-Hoiue  ;  and  a  bond  given  lo 
encourage  it  is  void,  v,  ch.  144,  a.  3.  1  ficc.  May  be  proved  to  dis* 
credit  a  female  witness,  lii,  cb.  84,  a.  2.  8.  See  CohaiUation. 
Not  actionable  in  New  York  to  say  ^e  is  a  common  prostitute,  in, 
ch.  63,  a.  4.  20. 

PROTECTION,  ii,  cb.  65,  a.  4.  Writs  of,  vi,  cb.  186,  a.  17. 
Writs  of  giveu  on  many  occasions  to  foreign  ministers,  to  mercbsDts 
to  aliens  and  to  others,  and  to  parties  and  witnesses  in  judicial  pro* 
ceedings,  1.     Principles  of  it  and  several  ca^'es,  1  to  10. 

PROTEST  ;  made  by  a  master  of  a  vessel  at  the  time  is  evi- 
dence in  some  States  ;  especially  if  he  cannot  be  bad  as  a  witness, 
iii,  ch.  9d.  a.  3.  Protest  beyond  sea  is  evidence  without  the  bill 
Stc,  iii,  ch.  97,  a.  2.  2.  Protests  of  bills,  i,  cb.  20 ;  especially  a. 
11.  Omitting  to  allege  it  in  a  declaration  is  but  form,  a.  11.  0  ;  iii, 
ch.  97.  a.  3.  16. 

PROTEST ANDO,  vi,  ch.  177,  a.  7,  is  to  prevent  duplicity  in 
pleading,  and  especially  to  prevent  s  conclusion  being  made  against 
him  taking  it  in  another  action,  1.  Always  precedes  the  plea,  1. 
Form,  1.  Often  used  to  prevent  the  implied  admission  of  a' fact,  I. 
An  exclusion  of  a  conclu»oo,  1.  Rules  and  cases  in  using  it,  3  to 
8.     Not  denied,  may  prove  a  fact,  iv,  ch.  124,  a.  2.  1. 

\V,  ch.  120,  a.  5.  2.  Protettando  in  a  replication  &c.  in  equity, 
vii,  ch.  226,  B.  6.  3. 

PROTESTANTS,  a  sect  of  Christians,  particularly  provided 
for  in  Massachusetts'  constitution.  See  Minittert  and  Jtdigum, 
ii,  cb.  48. 

PROVINCE ;  Massachusetts  provincial  courtii,  vi,  ch.  187,  a. 
10.  Laws  and  matters  respecting  them.  See  Courtt.  Province 
laws  in  various  chapters ;  especially  iv,  cb.  108,  a.  3. 

PROVOCATION ;  bow  malice  depends  much  on  provocation 
or  no  provocation,  vi,  ch.  197,  a.  7.  6  ;  and  vii,  cb.  2 13 ;  vii,  cb. 
215;  and  vii,  cb.  216,  a.  3.  15,  16,  Uc. 

PROUT  PATET  PER  RECORDUM ;  to  conclude  so  in 
debt  on  a  foreign  judgment  is  surplusage,  ii,  ch.  36,  s.  12. 

PROVISIONS,  in  a  ship.  See  Fumiturt,  wbicb  includes  pron- 
nons,  ii,  cb.  40,  a.  9  &:c.  Who  bears  the  loss  of  them  during  em- 
bargoes &€.  See  Embargo,  See  iii,  ch.  103,  a.  4.  19.  When  con- 
traband, vii,  ch.  337,  s.  79. 

PROVISO ;  pleading  provisos  in  statutes,  vi,  ch.  196,  a.  6  be. 
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One  totally  repugnant  to  the  body  of  the  statute  is  void,  vi,  cb.  196, 
a.  3.  A  proviso  id  a  statute*  bow  pleaded ;  cases,  I,  3.  See  For- 
feiture, V,  ch.  136.  a.  3. 

Ill,  ch.  101,  a-  2.  In  an  action  on  a  covenant,  a  proviso  in  de- 
feasance of  it  comes  from  the  deft. 

III,  ch.  103,  a.  4.  1.  If  a  proviso  make  a  deed  void  in  a  certain 
event  pk.  need  not  state  it,  as  it  comes  properly  on  the  defl'a  part. 
Construed  a  covenant,  iii,  ch.  101,a.  6.  49.  How  pleaded,  iv,  ch> 
1^,  a.  2.  16  ;  iv,  ch.  1^,  a.  3.  7. 

VII,  cb.  32L,  a.  13.  Exceptions  and  provisoes  in  statutes ;  rules 
and  cases,  1  to  S.  General  rule  must  be  noticed,  if  a  part  of  the 
clause  the  party  relies  on  ;  if  a  pan  of  a  subsequent  clause,  may  b« 
left  to  the  otber  party. 

PUBLIC  AGENT.  See  ^gent.  and  Depotitioru. 
.  — —  Enemies ;  see  Ettemiei.  Public  monuments  ;  see  Monu- 
menti  and  Boundariet.  Public  health  ;  see  Health.  Public  build- 
ings, v,  cb.  172,  a.  5.  Public  currency ;  see  Current  Money. 
Public  policy  ;  see  Policy  Public.  Public  act ;  see  Statutes.  Pub- 
lic teacher  of  religion  Sic. ;  see  Ministeri  and  Religion.  Also 
public  worship,  public  records;  see  Records,  and  Books  of  Public 
Records. 

PUBLIC  RECORDS  AND  BOOKS,  what  are,  iii,  ch.  81,  a.  2. 

PUBLIC  RIGHT,  once  settled,  binds  all  persona  concerned 
in  rt.  iii,  ch.  96,  a.  !•  7,  Hearsay  as  to,  iii,  cb.  89,  a.  4.  32. 

PUBUC  SHEWS,  bow  forbidden  and  punished,  vii,  cb.  308, 
a.  2 ;  cases. 

PUBLICATION,  a  will  disallowed  for  want  of,  iii,  ch.  93, 
.  a.  3.  8. 

IV,  cb.  127,  a.  7.  As  to  vrills  legally  published  ;  law  requires  no 
set  form  of  words ;  cases  and  principles  on  whicb  decided,  1  to  10. 
See  Deeiaes. 

PUBLIC  POLICY,  contracts  at^ainst,  void,  v,  ch.  139,  a.  6.  1.  ' 

PUBLICATION  OF  A  LIBEL,  what  is,  ii.ch.  63,  a.  7.  Sev- 
eral cases,  and  reasons  of  them. 

PUFFERS.  See  .Auction;  and  ii,  ch,  49,  s.  12. 

PUIS  DARREIN  CONTINUANCE.    See  Last  Continuance. 

PUMPS.  See  Fixtures,  iii,  ch.  76,  a.  8.  4.  Pumps  part  of  the 
real  estate. 

PUNCTUATION.  See  Stops. 

PUNISHMENTS,  vi,  cb.  197.  See  Crimes  and  Purtiskmenit, 
vi,  ch.  197  to  vti,  ch.  222.  Lidesed  under  Crimes  Sec. 

PURCHA^SE  ;  estates  by  purchase,  and  not  by  descent,  iv,  cb. 
135,  a.  5.  HeifS  or  iisus  must  take  by  puicbase,  if  at  all,  whenever 
their  ancestor  takes  no  estate,  or  only  a  chntlel,  1.  Or  by  a  differ- 
conveyance,  3.  As  an  estate  to  A  for  life  by  deed,  to  his  issue  by 
will,  they  take  hy  purchase,  2.  0evise  to  A  and  wife,  and  after 
their  decease  to  their  children  ;  having  children,  tbey  lake  by  pur- 
cbtue.  Wild's  case,  3.     Purchase  includes  every  way  of  coming  te 
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an  esttte,  exespt  by  descent,  4,  Aad  on\j  a  fee  in  land  deaceot),  4. 
If  one  devise  his  landb  to  his  faeJrs  in  any  other  shape  tb&n  tbey 
would  desuend,  they  take  by  purchase,  5,  13.  Otherwise,  if  ouly 
incumbered,  5.  If  limited  to  the  heirs  of  it,  they  musi  take  by 
purchase,  as  fae  takes  nothing,  6,  32.  Hetri  or  ittue  may  be  words 
of  purchase,  7.  JVeM  heir  male,  where  words  of  purchase,  6,  9. 
^eir  in  the  singular  number,  a  word  of  purchase;  cases,  9,  lOt 
So  heirs  male  of  B's  body  now  living,  11.  Devise  to  A  for  life^ 
end  after  her  death,  to  her  issue  and  their  heirs  forever,  they  am 
purchasers;  reasons,  13.  Meiri  of  the  body,  made  words  of  pni^ 
chase,  14.  So  hein ;  cases,  15,  16.  One  a  purchaser  by  the 
description  ef  right  keiri,  living  her  anceMom,  17,  Result  of  these 
eases,  18,  Rieht  heirt  of  A,  words  of  purcbase,  when  he  takes 
nothing,  19,  Heirt  Sfc.  words  of  purchase,  30.  Several  other 
cases  on  like  grounds,  31,  33.  Children  to  lake  equally,  must  uke 
by  purcbase,  23.  Where  a  use  is  by  limitation  or  purchase,  34. 
Devise  to  the  heir  paying  £30  debts,  is  by  purchase,  35.  So  in 
Englaud  to  the  testator's  children  equally,  36,  Children,  words  of 
Jiurchase,  37,  lame  male  of  the  body,  with  other  circumstances, 
words  of  purcbase,  38.  Such  words  may  be  explained  by  other 
words,  39.  No  descent  of  a  moiety  to  one  parcener  or  heir  ;  rea- 
aon,  30.  Devise  to  A,  aad  if  B  pay  £fiO0  then  to  bin),  he  is  a 
purchaser  by  executory  devise,  31.  Gavelkind  lands  devised  t» 
several  sons,  they  take  by  purchase ;  as  by  the  devise  they  aie 
joint  tenants,  33,  34,  By  the  custom  would  be  parceners,  id.  Ex- 
ecutory devise  descends  &c.,  35.  Who  is  devisee  and  purchaser, 
S6.  Marriage  partially  restrained,  is  legal  devise  of  goods  Sec.,  37, 
Where  issue  takes  nothing ;  not  as  purchasers ;  not  by  descent,  as 
their  ancestor  died  in  the  testator's  life-time,  38,  Same  description 
may  be  words  of  descent  or  of  purchase,  39.  A  lessee  at  rack' 
rent,  is  a  purchase  for  a  valuable  consideration,  40.  Lease  was 
jbr  twenly-one  years  at  jC5S  a  year  ;  he  purchased  after  the  volun- 
tary settlement  for  good  consideration,  and  avoided  it,  40. 

PURCHASERS,  i,  ch.  33.  How  affected  by  fraud  ;  cases ;  and 
IV,  ch.  109,  a,  9 ;  iv,  ch.  1 14,  a.  16.  How  far  bound  or  not,  to  see 
Ae  purcbase  money  applied  ;  is,  if  to  specified  purposes ;  seciu, 
oot,  6. 

IV,  ch.  137,  a.  1 1 .  How  heirs  and  right  heirs  are  purchasers  in 
fee,  on  Massachusetts  statute  of  March  8,  1793. 

IV,  ch.  116,  a.  6.  Notice  in  equity  to  purchasers.  See  iv,  ch. 
138,  a.  3,  a.  33. 1  to  13.  Where  second  purcbase  is  void,  though  the 
deed  of  the  first  be  not  recorded,  iv,  ch.  109,  a.  6,  and  a.  10.  See 
Seeonii  Purfhaie,  v,  ch.  172,  a.  6,  Davis'  case. 

PURGATORY  ;  is  superstition  to  give  properly  to  help  the 
souls  of  deceased  persons  out  of  purgatory,  iv,  ch.  114,  a.  13.  2. 

PURPORTING,  to  be  a  bank-note  Su:.  in  an  indicunent,  for 
instance,  means  diat  on  the  face  of  the  note,  it  appears  lo  be  one. 
Sse  vii,  ch.  314.. 
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PUTATEVE  FATHER,  bow  liable  to  contribute  to  the  wpport 
of  his  illegitimate  child.    See  Baitardt,  ii,  cfa.  60. 

PUTTING  OFF  TRIAL.  See  Coatinuimet;  and  Mtent 
Witne$». 


QUAKERS  are  witnesses  io  all  causes,  and  jurors  in  dnl 
causes,  ii',  ch.  £)8,  s.  19.  By  Massachusetts  act  of  Februarj'  3, 
1798  ;  and  is  affirmed;  how  proved  such,  ii,  ch.  48,  a.  S8. 

n,  ch.  48,  s.  6.  How  exempted  from  taxes  he.  to  religious  mit- 
tsrs;  and  s.  38,  39.  May  serra  as  grand  jurors,  vii,  ch.  218,  a. 
15. 1.     May  marry  in  their  own  way,  ji,  cb.  46,  a.  2.  3. 

QUALIFIED,  property.  See  Property  (iwUifitd.  QualiGed 
fees,  iv,  ch.  1 1 1,  a.  5 ;  iv,  ch.  1 14,  a>  22. 

QUANTUM  MERUIT,  tender  made  oo,  r,  cb.  170,  a.  3,  r.22; 
V,  ch.  no,  a.  13,  14,  15. 

QUANTUM  VALEBANT.    SeeAMmmptU. 

QUARANTINE,  laws  and  proceedings  as  to,  vii,  ch.SOS,  a.  15, 
and  a.  16. 

QUARE  CLAUSUM  PREGIT.  See  Tretpatt  Vt  et  ArmU, 
V,  ch.  173,  a.  3.  14 ;  and  v,  ch.  173.  Several  cases  in  which  tho 
action  quare  elmuvmfregU  is  considered. 

QUARE  EJECiT  INFRA  TERMINUM,  an  ancient  English 
writ  in  the  register  to  the  sheriff,  to  summons  the  deft,  to  ^ew 
wherefore  he  ejected  the  ph.  of  his  land  &k.  during  the  term  of  a 
lease  for  years,  made  to  the  pit.  by  him  who  afterwards  sold  to  the 
deft. ;  and  vi,  ch.  178,  a.  14.  1,  3,  8tc.  Not  adopted  or  used  here 
in  the  English  form. 

QUARE  IMPED1T,  ao  ancieoi  English  writ  in  church  matters; 
not  adopied  or  used  here. 

QUARRELS,  v,  ch.  167,  a.  3.  4.  A  release  of  all  quarrels  is 
as  large  as  a  release  of  all  actions. 

QUARTERLY  inierest  reserved,  is  not  usury,  Barnes  v.  Wor- 
hck,  V,  ch.  153,  a.  6. 

QUASH ;  to  quash  a  writ  Sic.  is  to  abate  it.  See  Abatement, 
V,  ch  176  &x;. 

QUASI  CONTRACTS,  i,  ch.  9,  a.  2i. 

QUAYS,  aciioDs  for  toll  at,  iii,  cb.  76,  a.  11.19;  as  three  bush- 
els of  barley  out  of  every  cargo  of  barley  brought  to  the  quay.  See 
Wharf,  and  Preacription. 

QUE  ESTATE,  a  term  in  prescribing  often  used.  See  JVt- 
ecription,  i,  ch.  36,  a.  5,  and  a.  6  j  and  iii,  <^,  79,  a.  3 ;  cues,  anil 
reasons  of  them. 

TOL.  Till.  ft6 
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QtriA  IMPOTENTIA  EXCUSAT  LEGEM,  t,  ch.  139,  a. 

5.4;  ;v,ch.  il7,a.  5.  9. 
V       QUIA  EMPTORES,  statutes,  \v,  ch.  125,  a.  3.  6  ;  iv,  ch.  135, 
a.  2.  12.  Not  adopted  in  the  United  Stales. 

QUIA  TIMET.  See  Fencu,  ii,  ch.  66,  a.  2.  Audita  querda,  ri, 
ch.  1S6;  vii,  ch.  226,  a.  2.  4;  ii,  ch.  49,  a.  7.  33. 

QUIBUS,  writ  of.  See  De  QuiAw;  and  iv,  ch.  131, a.  4.  12. 

QUID  JURIS  CLAMAT,  an  ancient  feudal  wr.t,  not  adopted 
or  in  use  in  Federal  America.    See  Land  Actiont. 

QUIDDAM  HONORARIUM,  i,  ch.  31,  s.  17,  20,  21. 

QUIET  ENJOYMENT,  covenant  for,  is  not  against  lortioas 
entries,  unless  expressly  made  against  them,  It,  ch.  116,  a.  1.  1 ; 
reasons  ;  the  law  defends  every  one  against  wrong,  4  ;  but  r,  ch. 
144,  a.  13.  7.  How  an  express  covenant  may  narrow  the  covenant 
in  law  by  det/t,  dentin,  &c. ;  even  the  disturhance  of  the  covenantor 
muft  be  lawful  to  make  a  breach  of  covenant,  3  ;  but  qul^re,  and 
cases,  3.  And  only  the  party  in  possession  can  punish  the  trespass, 
5  ;  and  v,  ch.  144,  a.  10. 

IV,  ch.  116,  a.  2.  Acts  must  be  don«  In  disturb  kc. ;  and  sUled 
in  the  pk's.  declaration,  1,  Must  specially  shew  an  eviction  by 
paramount  lawful  title,  1.  Our  warranty,  in  substance,  a  covenant 
for  quiet  enjoyment,  2,  Where  one  may  have  covenant  for  a  lep! 
or  tortious  entry,  or  trespass  for  a  tortieus  one,  3.  Lessee  must 
state  bow  he  is  disturbed ;  also  that  the  disturber  has  right ;  cases, 
4.  But  need  not  state  the  particulars  of  his  title,  4.  How  the 
lessee  must  declare  where  the  lessor  disturbs  faiiD,  S.  In  all 
cases  he  must  state  an  elder  title,  fi.  Lessee  had  covenant  against 
the  lessor  for  disturbing  him  in  a  way  by  a  gate,  though  not  said  he 
legally  put  the  gate  there,  7.  What  covenant  extends  to  tortious  as 
well  as  legal  entries,  8,  9,  10,  11.  Where  it  is  no  breach  of  this 
covenant  for  the  lessor  rightfully  to  sue  the  lessee,  13.  Where  the 
wife  holds  by  means  of  her  husband,  she  derives  her  title  from 
another,  13.  Where  an  express  covenant,  is  no  implied  one,  14. 
Seven  principles  of  law  resulting  from  ibese  cases,  15. 

IV,  ch.  116,  a.  3.  American  cases ;  these  rest  wholly  on  English 
principles,,and  the  common  law,  1.  Covenant  in  a  lease  the  lessee 
thall  hold  and  occupy  during  ike  term,  amounts  to  a  covenaoi  for 
quiet  enjoyment,  1.  Reasons,  1.  A  way  laid  out  during  the  term, 
IS  no  breach  of  it,  1,  What  the  rule  of  damages,  2.  This  covenant 
extends  only  to  the  possession,  not  to  the  title,  3.  What  proves  the 
grantee's  eviction,  4 ;  v,  ch,  144,  a.  1 1 .  6. 

IV,  ch.  116, a.  4.  Covenants  to  save  harmless,  1.    Cases,  1  to  10. 

IV,  cb.  116,  a.  5.    Covenants  to  save  harmless  in  the  United 

States.    See  Saved  Harmhn,  a.  6.  1  to  IS.  The  kind  of  notice  to 

purchasers  which  does  or  does  not  make  conveyances  fraudulent,  or 

trosts  in  equity. 

QUI  PRIOR  at  temport  prior  est  jure,  iv,  ch.  1 13,  a.  2.  34. 
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QUI  TAM  ACTIONS ;  debt  for  penalties  and  ^t  iam  actions, 
V,  ch.  148,  a.  I  to  a.  12.  See  Penalties. 

QUIT-CIjAIM  deed  ;  one  without  coveuaDts  or  warranty. 
See  Deeds. 

QUIT  RENT,  ii,  cb.  65,  a.  4.  4.  Paying  tbis  the  tenaot  is  quit 
of  all  other  service.     See  FUnt. 

QUO  ANUVIO.  A  enlisted  ;  bis  intent  was  proved  by  bis  per- 
suading another  man  to  enlist,  iii,  cb.  60,  a.  t.  51.  Is  the  giat  of 
case  and  not  trespass,  i,  cb.  4,  a.  14.  See  Crimei  Sic.,  iii,'  cb.  80, 
«.  4.  13. 

QUOD  C  APAITER  is  a  final  judgment,  v,  ch.  146,  a.  7,  r.  13. 
^tod  cum  was  formerly  bad  in  trespass,  because  of  the  ^od  capi&- 
tur,v,ch.  173.  a.  1.  8. 

QUOD  CERTUM  EST  Sic.     See  Cerium  Est  &c. 

QUOD  CUM,  or  whereas,  [n  trespass  the  declaration  is  good, 
though  it  begins  quod  cam,  or  whereas.  See  Whereas.  Is  well 
enough,  v,  ch.  173,  a.  9.  33  ;  a.  1.  8  ;  v,  oh.  144,  a.  17.  14. 

QUOD  EI  DEFORCEAT,  v,  ch.  178,  a.  2fi.  17.  Tbis  was 
an  ancient  English  writ,  the  principles  of  which  may  apply  here  in 
some  degree.     The  nature  of  this  writ.     See  Land  Actioiu. 

QUOD  MALiFlCIO  NON  ORITUR  ACTIO,  i,  ch.  9,  a.  6. 
1.  Or  one  has  no  action  originating  in  fraud  or  culpable  negli- 
gence. 

QUOD  NON  EST  HERES  VIVENTIS.  See  JVon  ett  He- 
ret  Viventis  i  and  ir,  ch.  125,  a.  5.  15. 

QUOD  PERMITTAT  PROSTERNERE ;  obsolete.  Laid 
only  against  the  freeholder,  iii,  ch.  74,  a.  7.  3.  Several  kinds,  vit, 
ch.  SOS,  a.  1.  1. 

QUO  JURE.  The  principles  of  this  writ,  ii,  ch.  64,  a.  3.  12. 
The  nature  of  this  writ,  the  principles  of  it  apply  in  our  practice. 

QUODLIBET  EORUM  ;  when  joint  words  or  Do^  iv,  ch.  107, 
a.  1.  1. 

QUORUM,  justice  of.  See  Depositions  itc.  How  construed, 
vi,  ch.  196,  a.  1.  33. 

QUO  WARRANTO,  informatioD,  v,  cb.  143,  a.  3.  I.  Against 
members  of  corporations  in  several  cases ;  other  cases.  See  By- 
Lmas  and  Corporations. 

VI,  cb,  186,  a.  I2.  Quo  warranto  is  in  the  nature  of  a  writ  of 
right  for  the  public  against  him  who  usurps  any  office,  franchise,  or 
liberty,  to  inquire  by  what  authority  be  supports  his  claim,  I.  Lies 
also  in  the  case  of  a  non  tuer,  1.  English  cases,  and  grounds  of 
tbeni,  I  to  7.  Lies  not  against  lottery  managers,  vi,  ch.  186,  a. 
i6.  20. 

VI,  cb.  186,  a.  13.  American  cases,  1  to  7,  and  principles  of 
them.     See  Infonnatioas, 
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TL&Cl^  RENT,  U,  cfa.  6S,  I.  4.  4.  If  dw  full  rahie  <^  llie  ea- 
Itte  or  neirly  so. 

IV,  cb.  lS(i,  I.  5.  40-  Lessee  at  nek  not  is  b  purchaser  hr  a 
Ttlutble  consideration. 

RAJ^RS,  eommoii,  how  punished,  rii,  ch.  306,  a.  4.  3. 

RAILS  ;  how  a  fixture,  iii,  ch.  76,  a.  8.  33. 

RANSOM;  case  of,  ii;  cb.  40,  a.  7  (  Havelock's  case.  Uoder- 
writers  liable  for,  I  &. 

RAPE,  vii,  ch.  216,  a.  5.  Is  violently,  and  reloniously,  carnally 
to  know  a  womao  gainst  her  will,  I .  Material  irords  in  (he  indict- 
joent,  1 ;  and  as  to  an  infant  under  ten  years  of  age,  I.  Di&reotJj 
punisfaed  at  different  times,  3.  Material  pans  of  Massaclinsetis  act 
of  March  13,  1805,  2,4,  6  ;  of  February  16,  1816  ;  of  March  16, 
1785,  6 ;  of  1697,  7 ;  of  the  Colony  law,  8.  A  boy  under  (burteeo 
is  incapable  of  this  crime ;  if  the  iroman  yield  on  mraace  of  death 
does  not  ezcuie,  9.  The  party  ravished  is  a  witness,  10.  Ilie 
child  may  be  heard  Itc.,  II.  How  punished  anciently,  12,  13. 
Sometime  only  a  trespass,  14.  As  to  emission,  14.  A  witness,  iii, 
ch.  98,  B.7,  n. 

VI,  ch*  186,  a.  fi.  8.  How  rape  at  sea  is  within  the  admiralty 
jurisdiction  ;  how  the  female's  character  when  a  witness  is  impeach- 
able, iii,  ch.  84,  a.  2.  9. 

RAPINE.     See  Robbery. 

RASCAL.  To  caU  one  raaca]  is  not  actionable,  ii,  cb.  63,  a. 
4.3. 

RASURE  or  erasure,  iii,  ch.  86,  a.  3.  If  the  obligee  alter  the 
deed,  even  in  a  part  not  material,  he  avoids  it ;  but  a  stranger  avoids 
it  only  by  altering  a  material  part ;  and  tt  is  not  the  deed  executed, 
if  afterwards,  a  material  blank  is  filled  even  by  consent ;  rules  and 
cases,  16.  Rasure  or  any  alteration  that  avoids  the  deed,  is  in  en- 
dence  on  lum  ett  factum,  8.  To  alter  the  date  of  a  note  avoids  it, 
16.  But  to  Gil  a  blank  with  a  word  the  law  implies  does  not  affect 
the  contract,  16. 

III,  ch.  90,  a.  10.  To  alter  the  date  of  a  note  to  hasten  its  pay- 
ment, avoids  it,  18  ;  iv,  ch.  107,  a.  1.  15. 

IV,  ch.  121,  a.  3.  On  non  eit  factum,  deft,  in  covenant  may  shew 
some  of  the  covenants  have  been  erased  or  altered,  6.  Or  may 
plead  it,  6.  If  a  stranger  ersse  an  inimalerial  word,  it  may  be  a 
question  of  law  if  it  avoids  the  deed,  6.  See  cases,  v,  cb.  139, 
a.  8.  8.  How  adding  a  fourth  obligor  avoids  a  bond,  v,  ch.  162,  a.  2. 

V,  cb.  162,  a.  3.  If  a  deed  be  altered  by  erasure  or  interlinea- 
tion 8ic.,  turn  titfactiim  is  a  proper  plea,  iv,  ch.  121,  a*  2. 
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V,  ch.  144,  t.  7.  6.    Where  erasure  avoids  he. 

IV,  cb.  135,  a.  7.  13.  Inefiectual  rasureB  and  interlineatioDS  in  a 
viU  do  Dot  invaUdate  it ;  as  alterations  attested  bj  two  witnesses 
only  intended  to  include  after  purchased  lands.  Fact  of,  tried  by 
thejurr  ;  the  materiality,  by  the  judges,  vi,  ch.  183,  a.  5.  6. 

RATES.     See  JJaetimentt,  Dutrutu,  and  Taxa. 

RAVISHMENT,  writ  of,  ii,  cfa.  36,  a.  3.  How  the  father  may 
have  it  for  carrying  away  his  child,  16. 

REAL  ESTATE.  See  Eiiata.  And  real  actions.  See  ^c- 
ftont,  t^tctmtnt;  also  Land  Actiont. 

REASON,  law  of,  v,  ch.  148,  a.  7.  2.  No  prescription,  statute, 
or  custom  can  prevail  against  it;  written  on  every  one's  hearl, 
teaching  what  is  to  ba  done  and  what  avoided,  vi,  cb.  187,  a.  18. 
46.  When  suj^rior  to  revelalian,  v,  ch.  148,  a.  7.  3.  See  Con- 
inence. 

REASONABLE  TIME,  i,  ch.  17,  a.  7.  Wbeo  an  act  is  to  be 
done,  as  to  tender  &C.  and  time  named  ;  it  is  to  be  in  a  reasonable 
or  convenieot  time.  See  Jfotke  and  Regvatyiv,  ch.  117,  a.  6. 13 ; 
vi,  ch.  177,  a.  9,  5  Sic. 

REASSURANCE,  ii,  ch.  40,  a.  18.  What  is,  1.  Void  by 
statute,  the  assured  cannot  recover  back  the  premium,  3. 

REBELLION.  If  rebels  rescue  a  prisoner  on  execution  it  is 
DO  excuse  to  the  officer,  ii,  ch.  49,  s.  34.  Nor  in  meme  proeen 
after  the  prisoner  is  once  imprisoned,  2.  See  Rioli,  Inaurretdon. 

REBELLIOUS  and  stubborn  children  Sus. ;  how  punished  for- 
merly, V,  ch.  19T. 

REBUTTER.  Plea  specially  shewing  how  the  pit.  is  rebutted 
by  a  warranty  descended  upon  bim,  iv,  ch.  134,  a.  5, 

IV,  ch.  134,  a.  3.  One  in  the  post,  or  a  stranger  cannot  vouch 
on  a  warranty,  but  he  may  rebut,  3. 

IV,  ch.  134,  a.  6.  Material  difiereoee  between  voucher  and  re- 
butter, 1.  This  is  to  defend,  1.  This  is  to  aid,  I.  Who  may  re- 
but; cases,  and  principles  of  them,  1.  One  possessing  the  laud 
only  may  rebut  now,  1.  Otherwise  formerly,  1.  As  he  may  de- 
fend his  possessioa  if  a  warranty  descend  on  several  co-heirs,  each 
and  all  are  rebutted  and  barred,  3.  Principle  applies  in  our  practice, 
3,  3.  Wife  may  be  rebutted  by  a  collateral  warranty  descended 
on  her  husband,  4.     This  rebutter  Is  a  common  law  principle,  7, 

IV,  ch.  134,  a.  6.  Hnw  rebutter  is  limited  by  statute,  1.  Where 
■  warranty  is  made  void  by  statute  it  cannot  be  used  as  a  rebutter, 
3.  A  rebutter  is  allowed  to  prevent  a  circuity  of  action,  3.  So 
DO  rebutter  where  no  circuity  of  action,  3 ;  explained,  3.  Rebutter 
in  pleading.  See  Pleadings.  IV,  ch.  135,  a.  5.  14,  where  a  war- 
ranty was  no  rebutter;  cases.  IV,  cb.  115,  a.  1.  15,  16,  Sic. ; 
cases. 

RECAPTURE  ;  how  it  destroys  the  eAct  of  capture,  vii,  ch. 
327,  s.  10.  U  one  of  the  remedies  by  act  of  Uie  parly ;  and  where 
it  nay  be,  i,  ch.  3,  a.  3. 
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VII,  ch.  327,  s.  49  he.  Salvage  in  cases  of  recapture.  Effect 
of  re-recapture,  vii,  ch.  334,  a.  11.6.,  Afler  condemDCltOD,  vii, 
ch.  334,  a.  2.  3. 

RECEIPTS.  One's  receipt  is  not  the  best  evidence  wjiere  be 
can  be  had  as  a  witness ;  Giles  v.  Wood,  ill,  ch.  00,  a.  1.  S3.  Parol 
evidence  to  explaio  one  in  full,  iii,  ch,  93,  a.  3.  14  ;  and  iii,  ch. 
101,  a.  5.  2.  Words  of  it  resirnined  by  the  occasion  a  receipt  is 
not  within  the  rule  which  does  not  allow  parol  evidence  to  explain 
writlop,  iii,  ch.  93,  a.  3.  9.  14;  v,  ch.  1 52,  a.  2.  6 ;  i,  ch.  30,  a. 
21.  52. 

RECEIVER,  who  is,  i,  ch.  8.  a.  1 .  What  and  how  accountable, 
id.  Never  receiver  pleaded  in  bar,  i,  ch.  8,  a.  4.  1.  See  Account, 
vi,  ch.  178,  a.  9. 

RECEIVING  STOLEN  GOODS.    See  iorceny,  vii,  ch.  314. 

RECITALS  IN  DEEDS  &c.,  iii,  ch.  10],  a.  2.  27.  A  cove- 
nant may  he  by  recital ;  and  Severn  e.  Clarke  &£  at.  27,  30. 

V,  ch.  160,  s.  12.  Generally  recitals  are  no  estoppels;  except 
if  a  deed  recite  a  particular  fact  it  is  one,  as  this  fact  is  confessed, 
26 ;  further  cases. 

RECLAIMED  ANIMALS.  See  Fera  IN'atura,  iii,  cli.  72,  a. 
I ;  iv,  ch.  133,  a.  3  ;  iii,  ch.  76,  a.  9. 

RECOGNISANCE.     See  Bail  and  Recognuaaee. 

RECOLLECTION  of  a  witness  ;  he  may  aid  his  memory  by 
papers ;  but  be  must  recollect  the  facts,  iii,  cb.  80,  a.  I.  35. 

RECORDING  DEEDS  in  Massachusetts,  several  statutes  as  to, 
in  the  Colony,  Province,  and  Commonwealth,  i,  ch.  108.  Gives 
them  no  new  effect:  is  a  ministerial  act,  vi,  ch.  186,  a.  2.  J6. 
Where  equal  to  giving  possession,  vi,  ch.  233,  a.  11.  45. 

RECORDS,  iii.  ch.  81,  a.  2;  iii,  ch.  81,  a.  3.  Public  records. 
See  Sookt  of  Public  Records.  And  copies  used,  how  pleaded,  iv, 
ch.  121,  a.  5.  10.  Amendable,  vi,  ch.  185,  a.  3.  Are  ihe  highest 
evidence,  iii,  ch.  95,  a.  1-  1.  Not  to  be  contradicted  or  even  to 
vary  the  sense  of  them,  I.  At  most  they  can  but  be  explained  by 
other  evidence,  1 .  A  writ  filed  by  a  justice  of  the  peace  and  referred 
to  in  his  record  is  a  record,  2.  Several  general  rules  as  to  what  are 
records,  3  ;  and  how  copies  attested  are  evidence,  3.  May  be  al- 
tered or  amended  by  superior  courts  before  judgment  by  inferior 
courts,  during  the  term,  however  adjourned ;  and  the  whole  session 
is  one  day  In  law,  4,  5.  How  copies  of  records  are  to  be  proved, 
especially  those  sent  abroad,  of  the  United  States  and  individual 
Stales,  7.     How  copies  made  evidence,  8. 

Ill,  ch.  95,  a.  3.  English  cases;  if  the  existence  of  the  record 
be  denied,  it  shall  be  tried  by  itself,  1.  Generally  a  record  is  not 
conclusive  as  to  time,  unless  the  jury  fix  it,  I.  What  is  against  the 
record  or  not ;  cases,  2,  3,  4.  Parol  evidence  not  admisable  to 
prove  the  record  has  beeo  amended,  but  is  to  prove  it  has  been  cor- 
rupted, 3. 
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in,  cb-  96,  a.  ^  AmericBii  cases ;  ia  egBuut  the  record  for  a 
juror  to  testify  he  did  not  agree  to  the  verdict ;  but  is  s  witness  to 
prove  gross  misbehaviour  in  the  jury,  1.  Statute  of  oae  State,  how 
proved  in  another,  3.  A  clerk  enters  up  judgment  by  a  wrong 
name,  bow  amended,  4.  Record  of  a  court  of  another  State  must 
be  attested  according  to  the  acts  of  Congress,  May  26,  1790; 
March  24,  1804,  5.  The  record  binds  only  the  point  in  issue  on 
it,  6.  Sureties  having  notice  of  a  suit  against  an  officer  are  estop- 
ped by  the  record  iu  it,  7.     Statutes  as  to,  8. 

When  covenants  are  to  be  performed  of  record,  performance  must 
be  pleaded  of  record,  iv,  ch.  121,  a.  3.  16 ;  a.  4.  17,  as  to  levy  a 
fine  file. ;  a.  5.  10,  matters  of,  pleaded,  plea  concludes,  as  appears 
of  record.  , 

IV,  ch.  131,  a.  5.  If  several  records  be  pleaded  there  must  be 
an  issue  on  each. 

V,  ch.  138,  a.  3.  Certiorari,  courts  of,  what ;  and  vi,  ch.  187. 
See  Courts. 

V,  ch.  166,  I.  1.  Matters  of  record  in  bar;  no  fact  can  b« 
averred  against  the  record,  1.  Proved  by  itself,  1.  All  parties  and 
privies  are  estopped  by  it,  1 ;  and  by  the  time  fixed  l^  the  jury,  of 
a  forfeiture,  1.  Foreign  judgment  is  no  record,  1.  If  a  record  be 
lost  tbe  court  may  order  a  new  one,  1. 

y,  ch.  166,  a.  2.  Matters  consisting  with  the  record  may  be 
averred;  what  consists  with  it,  1,  2.  A  material  fact  may  be 
alleged  against  a  part  of  a  record  true  hy  Gction,  3.  As  by  fic- 
tion a  writ  is  of  tbe  preceding  term  to  make  it  vahd,  fiction  cannot 
be  contradicted,  3.  But  true  lime  of  suing  it  out  is  averrable  to 
every  other  purpose,  3.  Blank  in  it  may  be  filled,  3.  True  time 
of  an  enrolment  proved,  4  ;  and  tried  per  pais,  4.  Record  being 
but  inducement  is  in  evidence,  4.  Judgment  and  record  in  felony 
altered  tbe  same  term,  4. 

V,  cb.  1C6,  a.  3.  When  a  record  may  be  altered  ;  generally 
during  the  term,  1.  While  all  is  in  paper,  1,  2,  3,  4.  While  ii» 
paper  tbe  amendment  is  at  commoa  law,  4,  5.  Ad  damnum  amend- 
ed after  error  brought,  6.  Judgment  altered  in  replevin  after  error, 
7.  One  against  an  executor  amended  or  altered,  8.  Amendment 
after  removal,  9. 

y,  cb  166,  a.  4.  Record  entered,  and  one  pleaded  same  in  sub- 
stance ;  judgment  laid  of  one  term,  and  one  of  anolher,  materially 
variant,  I.  So  more  or  fewer  persona  parties  ;  so  if  for  different 
parcels,  1.  Other  cases  of  material  variance  &c.,  2,  3^  4,  An 
immaterial  variance  is  no  failure  of  record,  5,  6. 

y,  cfa.  166,  a.  5.  Record  of  a  former  judgment  in  bar.  See 
Formtr  Judgment*.  Trials  by,  vi,  ch.  182,  a.  5.  I.  See  TriaU. 
What  ia  not  a  part  of  the  record,  vi,  ch.  187,  a.  7.  41. 

RECOVERY.    See  Common  Rfcoverif. 

RECOUPE  ;  where  a  party  may  iccoupe  or  retain,  v,  ch.  151^ 
a.  9.  4.  Even  a  disseizor  may  recoupe  in  some  cases. 
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REDDENDO  SINGULA  SINGULIS.    Set^Mumt. 

REDDENDUM,  of  tent,  coveoaot  lies  on,  iii,  ch.  101,  a.  4.  S; 
as  rendering  rent  is  aa  agreetnent  to  pttj  it ;  but  in  a  lease,  not  t 
contract  to  pay  reot  while  the  land  remains  debtor,  v,  ch.  161, 
a.  2.  2. 

REDEMPTION.  See  EquU^  of  Redemption,  and  MortgageM, 
ir,  ch.  112. 

REDICENDO.  See  ArretU,  u,  ch.  65,  a.  4  be. 

REDISSEIZIN,  a  special  English' process,  not  adopted  in  oar 
practice,  ir,  ch.  178,  a.  21. 16  to  20.  Redisseizin  viewed  as  a  con- 
tempt of  court ;  part  of  the  English  process  is  for  the  sheriff  oh 
the  land  to  inquire  bj^  jury  of  the  redisseizin,  doable  damages  &c.; 
sometimes  called  ^cu(  disteizin;  other  points. 

REDRESS,  by  acts  of  the  parties,  i,  ch.  2.  Various  rules  and 
cases.  See  Remedy.  By  recapture,  i,  ch.  3,  a.  2.  By  re-eoby 
x>n  land,  a.  3.  By  abating  nusances,  a.  4.  By  taking  chattels  dam- 
age feasant,  a.  5.  By  accord  and  satisfaction,  a.  6.  By  arbitra- 
tion, a.  7.    See  those  heads. 

RE-ENTRY.  See  Entr^,  and  lAffortTt  ease,  r,  ch.  104,  a.  3. 
24 ;  and  Seizin;  also  Fotfe%tttre,  v,  ch.  136.  Re-entry,  v,  ch.  151, 
a.  12 ;  iv,  ch.  132,  a.  3.  18.  See  Entry  and  Pouettion. 

RE.EXCHANGE.  See  BUh  and  Jfote$,  i,  ch.  SO,  a.  20.  48. 
How  computed  &c. 

REFERENCE  ;  covenant  limited  materially  in  its  construction, 
by  its  reference  to  a  will,  iii,  ch.  161,  a.  3.  5. 

III,  cli.  109,  a.  8.  10.  If  a  policy  refer  to  printed  proposals,  they 
are  a  part  of  it ;  to  a  pUc  referred  to  in  a  deed  is  a  part  of  it  y  an 
award  made  certain  by,  i,  ch.  13,  a.  6. 

REFER ;  if  it  he  part  of  a  contract  to  refer  a  matter,  yet  the 
party  may  sue  on  it,  v,  ch.  139,  a.  5.  6;  though  no  oAer  lo  refer, 
and  the  pit.  even  refuse  to  refer, 

REFUSAL ;  tender  pleaded  to  the  party  present,  refcsal  must 
be  laid ;  that  only  is  traversable  ;  and  it  is  refusal  that  mabes  pity- 
menl,  v,  ch.  170,  a.  2,  r.  9,  13. 

REGISTER  OF  PROBATE.  See  Probate.  His  certificate 
for  the  sale  of  land,  iii,  ch.  82,  a.  2.  2.  Copies  attested  by  him, 
evidence,  iii,  ch.  82,  a.  2 ;  iii,  ch.  96,  a.  6. 

REGISTER  OF  SHIPS,  not  evidence  of  properly,  i,  ch.  32, 
a.  3.  6. 

REGISTRY  OF  DEEDS ;  our  regisirv  of  a  deed  is  in  ihe 
place  of  livery  of  seizin,  Marshall  r.  Fisk,  iv,  ch.  104,  a.  3.  Is 
requisite  only  against  him  who  has  no  notice  of  it ;  and  if  not 
registered,  has  the  effect  of  a  feoffment,  if  liie  grantee  enter  under 
it  as  (o  the  grantor  and  heirs,  and  all  who  have  notice  of  it,  id. ; 
and  point  13. 

IV,  ch.  109,  a.  7.  Marston  e.Hobbs,2;  the  registry  of  our  deed 
supplies  the  place  of  livery  of  seizin  only  where  the  grantor  has  a 
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rigbt  to  coarey,  iii,  cb.  B8,  a.  2.  The  register's  certificate  is  eri- 
deDce  of  the  enrolment  or  registry  of  our  deed,  1. 

V,  cb.  136,  8i  14.  Executions  leried  on  lands  must  be  registered 
vilhin  tbree  months,  14. 

IJI,  ch.  73,  a.  1.  If  a  register  of  deeds  oeglect  to  record  it  to  my 
damage,  case  lies  against  him,  17. 

IV,  ch.  109,  a.  8.  Difference  between  deeds  to  be  recorded  in  a 
limited  time,  and  deeds  that  may  be  recorded  at  any  time,  4. 

See  Conveyance!,  Seizin  and  Ditteizin,  be.  Deeds  registered 
where  noiice  to  purchasers  and  al)  persons,  ir,  cb.  104,  a.  3.  13; 
iv,  ch.  ]  09,  a.  7.  As  to  mortgages  Uc.,  iv,  cb.  1 13,  a.  S.  9,  10, 1 1, 
12.   In  equity,  iv,  ch.  1 16,  a.  6.  12 ;  iv,  cfa.  113,  a.  7.  3. 

REGISTRY  OF  VESSELS  ;  forfeiture  on  registry  act  of  1793, 
Tii,  ch.  224,  a.  11.7. 

REGR.\T1NG,  vii,  ch.  205,  a.  3.  3.  Regralor  is  one  nbo  gets 
into  his  possession,  in  any  fair  or  market,  any  corn,  wines,  osb, 
tie.,  lambs  be.,  or  olfaer  dead  victuals,  and  sells  the  same  again 
there  8ic. 

VII,  ch.  205, 1.  4.  Regrating,  bow  punished,  3.  What  buybj 
be.  is  regrating.  4.  Salt  is  a  victual,  4.  So  every  thing  necessary 
in  eating  nnd  drinking,  4.     Punisbahle  on  indictment,  4. 

REGULA.  See  Rule. 

REHABCRE  FACIAS  SEIZINAM,  an  ancient  English  writ ; 
not  technically  adopted  in  our  practice. 

REHEARING,  causes.  See  Chancery,  Aew  Triab,  be.  la 
equity,  vii,  ch.  226,  a.  15.  14  be. 

REJOINDER;  defc's.  answer  to  the  pll.'s  replication.  Set 
Pleadings,  guiierally,  vi,  ch.  180,  a.  1.  23 ;  vii,  ch.  336,  a.  8.  3. 
In  eqnity.  v\,  ob.  180,  a.  1.  1. 

RF.LATIOIS',  or  relations ;  words  usually  construed  to  mean 
ii«x(o/A^n,  iv,  ch.  127,  a.  14.  33,  34,  be.  By  blood  only.  Rela- 
tions coDstrued  heirs,  ii,  ch.  43,  a.  I.  12. 

RELATIONSHIP,  is  a  good  consideration  for  a  promise,  i,  ch, 
I,  a.  31.  As  that  of  father  and  son  be.  So  that  of  owner  and  ten- 
ant, i,  cb.  1.  a.  34. 

RELATOR,  vi,  ch.  1S6,  a.  12.  One  who  moves  for  an  informa- 
tion be.,  3.  One  adjudged  to  pay  costs,  id.  One  who  relates  a 
case  to  the  attorney  general  to  enable  him  to  file  a  bill  in  behalf  of 
cestui  que  truali,  iv,  ch.  125,  a.  4 ;  and  iv,  ch.  1 14  be. 

RELEASE,  iii,  ch.  86,  a.  4.  One  is  made,  a  special  agreement 
dehors  cannot  affect  it,  1 3.  Where  in  evidence  on  the  general  issue, 
or  to  be  pleaded,  iii,  ch.  91,  a.  4.  4;  a.  8.  12.  Interest  removed  by 
a  release  or  lender,  is  as  none,  iii,  cb.  90,  a.  1.  31.  Must  be  plead- 
ed, V,  ch.  151,  a.  10.  5. 

IV,  ch.  110,  a.  5.  Conveyance  by  release  also  adopted  in  our 
practice,  1.  Must  be  by  deed  and  release  in  possession,  1.  A 
release  conveys  one's  right  in  lands  or  tenements,  to  a  person  har- 

rob.  nil.  57 
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mg  some  former  estate  in  possession,  in  deed  or  in  law,  t.  May  &• 
expressed  or  implied,  3.  May  operate  four  ways  ;  stated,  3.  As 
to  the  first,  the  parties  must  be  privies  ;'  cases,  4.  To  enlarge  an 
estate,  the  relessee  must  before  have  an  estate,  4.  Secoad  way,  to 
pass  an  estate  is  only  between  parceners  and  joint  teoBQis ;  also 
privies,  5.  Third  way,  to  p^ss  a  right,  6.  Disseizee  may  release 
to  the  disseizor,  and  on  condition,  6.  A  bare  right  released  for  an 
hour,  is  gone  forever,  6.  Disseisee  cannot  release  a  part  of  his 
right,  6.  This  kind  of  release  inures  not  by  way  of  privity,  6  ;  but 
may  by  Way  of  entry  and  feoffment,  6.  Founh  way,  releases  ex- 
tinguish a  right ;  geoerally,  if  one  has  only  a  right,  a  future  interest, 
he  may  release  it  to  the  tenant  of  the  land,  7  ;  (and  vii,  ch.  123, 
a.  3.  13,  14;  iv,  cb.  123,  a.  3.  13.)  A  release  is  a  proper  mode 
of  conveyance  among  all  privies  in  estate,  8.  Many  rights  may  be 
released  that  cannot  be  granted  or  assigned,  9.  But  a  right  here- 
after to  accrue  to  one,  cannot  be  released,  9.  But  may  be  estopped 
by  warranty,  9.  All  rights  of  action  and  entry  may  be  released  to 
the  tertenant;  cases,  10.  Common  rents  &«■ ;  cases,  II.  And 
so  possibilities  ;  cases  of  Laropet,  Albany,  Noy,  &u:.  iic.,  13.  But 
a  contingent  right  is  not  releasable  as  a  debt  to  arise  on  a  Rooditioa 
□ot  performed,  12.  A  bare  power  cannot  be  released  ;  a  freehold 
or  inheritance  cannot  be  released  to  a  tenant  [or  years  without  pri- 
vity, 14.  But  with  a  covenant  of  warranty  may  rebut,  14.  But  a 
condition  and  a  power  coupled  with  an  interest,  may  be  released, 
15.  As  to  possibilities,  15.  As  to  warranties;  as  to  personal  re- 
leases among  privies  Sic.  So  of  necessity  ;  cases,  1 5  to  20.  But 
a  release  can  never  operate  by  entry  and  feoSment,  or  by  entry  and 
grant,  where  the  releasor  has  not  a  right  of  entry,  21,  Where  t 
release  is  made  to  one  not  a  wrongdoer,  as  to  a  husband,  who  mar- 
ries a  wrongdoer,  or  disseizoress,  ii  operates  to  the  benefit  of  alt  as 
to  the  benefit  of  a  co-disseizoress  he.,  21  Itc.  Wherever  the  re- 
lessor's  right  of  entry  is  gone,  his  release  operates  only  by  way 
of  extinguishment,  and  then  all  former  estates,  though  tortious,  stand 
in  force  against  him,  31.  The  elementary  principles  of  releases  in 
England  and  in  this  State  considered,  and  briefiy  compared.  All 
releases,  as  to  real  estate,  operate,  1st,  By  reason  of  privity  :  2d, 
As  an  entry  into  the  land,  and  a  feoffment  of  it :  3d,  By  way  of 
extioguisliment,  22.  These  principles  examined  and  illustrated, 
33  to  31.  The  material  agreements  in,  and  the  material  differences 
between  the  principles  and  effects  of  releases  in  England,  and  in 
this  State,  id.  One  cannot  release  on  a  condition,  nor  for  a  time, 
nor  for  part,  iv,  ch.  110,  a,  5.  33.  A  release  may  he  delivered  as 
an  escrow,  id.  Exceptions,  id.  A  lease  and  release  do  not  de- 
vest any  estate,  34.  So  work  no  forfeiture,  id.  Works  oo  discon- 
tinuRDce  ;  conveys  only  what  the  releasor  has,  iv,  ch.  114,  a.  30. 
9,  10.  But  with  the  warranty  may  rebut,  in  some  cases,  not  in 
,  others,  13. 
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IV,  ch.  119,  a.  2.  10.  A  release  of  all  actions  releases  not  a  cin'- 
•nant  before  broken. 

IV,  ch.  ISl,  a.  3.  3.  A  release  in  covenant  roust  be  pleaded  un- 
der seal.     When  a  bar  or  not,  iv,  ch.  131,  a.  3.  10. 

iV,  ch.  131,  a.  3.  to.  How  to  be  pleaded,  and  efiects. 

V,  ch.  149,  a.  3.  37.  Of  all  demands  confined  to  a  particular 
subjt-ct 

V,  ch.  167,  a.  1,  Release  pleaded.  General  principles,  1.  Is  a 
good  plea  in  debt  in  bar  of  the  action,  or  of  the  cause  of  action,  1. 
Same  in  principle  in  all  actions,  1.  Is  wbete  one  renounces  by 
deed  what  he  has,  or  his  right,  1,  No  set  words  necessary,  nor 
consideration,  I. 

IV,  cb.  167,  a.  2.  On  what  a  release  operates,  1.  If  I  ralease 
my  action,  I  do  -not  my  right,  or  entry,  1  ;  or  right  to  retake  my 
goods,  !•  May  bar  no  exbiing  debt,  though  tohendum  injitturo,  2.^ 
Of  all  actions,  does  not  release  a  covenant  not  broken,  3.  Of  ac- 
tions, causes  of  actions,  are  released,  3.  Of  actions,  a  (ctre  faeia* 
is,  3.  Of  all  suits,  an  execution  is,  4.  Of  a  duty,  does  not  an 
account,  4.  Of  demands,  b  of  all  existing  demands,  4.  Executor 
may  release  before  he  proves  tba  will,  5.  Of  actions,  does  bar 
executions,  6.     Other  rules  and  cases,  6  to  10. 

IV,  ch.  167,  a.  3.  A  release  to  one  of  several  obligors,  is  to  all ; 
rules  and  cases,  1  to  9.  So  as  to  trespassers,  id.  <^liier,  covenant 
not  to  sue  one,  id.  Bond  for  another's  service,  6.  A  and  B  make 
a  bond  to  me,  I  release  A  before  B  signs,  he  is  not  discharged,  7. 
Cestui  que  trust  cannot  release,  8.  Husband  releases  all  demands; 
monies  due  his  wife  after  hia  death  not  released,  9. 

V,  ch.  167,  a.  4.  Requisites  in  pleading  a  release ;  of  one  to  the 
deft,  must  be  Aprofert,  1.  If  daied'before,  and  delivered  after  the 
bond,  this  must  be  averred,  1 .  Obligor  cannot  plead  a  release  from 
the  obligee  made  after  the  bond  is  assigned  he.,  2.  Another  bond 
no  bar ;  and  other  points,  3.  If  A  will  give  up  a  debt,  it  is  no  re- 
lease, 4.  Several  pits,  voluntarily  join  in  suing,  a  release  by  one 
is  by  all ;  otherwise,  if  compelled  to  join,  5.  Where  a  bond  is  not 
released  by  marriage,  6.  One  pleading  a  release .  must  shew  it,  7. 
Where  one  releases  his  joint  and  several  actions  to  two,  8. 

V,  ch.  1C7,  a.  5.  Releases  in  law  ;  as  wherever  the  creditor  puts 
his  debtor  into  a  situation  to  sue  himself,  if  he  sue  at  all,  1 , 2,  3. 

V,  ch.  167,  a.  6.  General  words  when  restrained;  cases,  and 
principles  of  them,  1  to  5. 

V,  ch.  167,  a.  7.  Where  a  release  &u:.  is  a  defeasance,  1  to  S. 
Release  cannot  be  of  a  right  or  action  for  a  part  of  the  estates,  or 
for  a  time  only ;  may  be  of  part  of  the  land,  or  of  a  debt,  6.  De- 
feasance only  a  condiuonal  release ;  may  be  before  or  after  the 
bond  iic.,  7.  Letter  of  license  where  a  release,  8.  A  gives 
me  a  bond,  1  covenant  to  save  him  harmless  as  to  it,  this  is  a 
release,  9.    An  award  all  suits  cease,  is  as  one,  10.    Release  of  a 
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debt  by  wiO,  is  only  u  a  legacy,  11.  Several  coveaant  aeveraOy 
In  one  deed,  a  release  to  one  is  not  to  the  test,  12.  All  quarrels  as 
lai^e  as  all  aclioDS,  13.  A  condition  is  not  releasable  on  cooditioii ; 
may  on  one  precedent,  13. 

V,  ch.  167,  B.  8.  Releases  of  debts  by  executors  and  adminis- 
tralors. 

V,  cb.  167,  a.  9.  Releases  in  Nessacbusetts ;  cases,  1.  A, 
knowing  B  has  a  void  deed  of  land,  may  take  one  of  il. 

VI,  ch.  179,  ft.  16.  A  release,  a  general  bar  in  most  acdons;  a 
few  further  cases,  1  ;  how  pleaded,  2.  Operates  only  on  existing 
demands ;  hence  of  all  demands,  releases  not  growing  rent,  S.  A 
general  one  releases  not  matters  in  auler  droit,  if  things  in  the  re- 
leasor's own  right  exist  for  it  to  operate  upon,  3.  Otlter  cases,  5  to 
9.  A  release  to  the  maker  of  a  note  disciiarges  the  endorsers,  13. 

RELIEF  as  to  penalties  be.  See  Penaltiea ;  see  Poor 
Deblora. 

RELIGION.  See  Minitters  of  the  Gotptl,  and  Religion,  ii, 
ch.  48. 

REM,  proceedings  in.  Seizure  of  goods  and  proclamation  are 
sufficient  notice,  though  not  personal,  to  the  deft.  Judgments  in 
rem  on  information  binds  the  property,  iii,  ch.  96,  a.  1.  6  ;  and  a. 
3 ;  Scon  V.  Shearman,  1  ;  and  v,  cfa.  139. 

VI,  ch.  186,  a.  9.  Prize  courts  proceed  in  rm,  and  cannot  ad- 
judicate a  prize  not  lying  within  the  jurisdiction  of  the  captor's 
sorereign  or  his  ally.  4. 

VII.  cb.  319,  a.  1.  T.  Informations  in  rem  where  goods  are  view- 
ed as  become  public  property,  as  wreck  &c. ;  vii,  ch.  224,  a.  8; 
rii,  ch.  235;  vii,  ch.  226,  in  rent;  and  a.  11.  35. 

REMAUVDEKS  and  reversions,  ir,  ch.  114.  a.  20.  6«oer«] 
{irinciples.     See  iv,  ch.  II2,  a.  5.  51,  Mortgagei.  * 

IV,  ch.  114,  a.  21.  What  is  a  remainder,  1.  Is  created  by  act 
of  the  parties,  1.  A  reversion  by  act  of  law,  1.  Each  is  an  estate 
-  in  expectancy,  1  ;  to  be  enjoyed  after  another  estate  ended  ;  cases, 
I.  Other  properties  of  a  remainder,  and  how  created,  I.  Is  incoi^ 
poreal  and  lies  in  grant ;  and  if  any  estate  may  take  place  as  a  re- 
mainder, it  shall  never  take  place  as  a  springing  use  or  execmory 
devise,  3.  Neilher  a  remainder  or  revei'sion  can  be  conVf-yed 
wiihout  deed  even  at  common  law,  3.  Remainders  are  vested  at 
contingent,  3.  Relate  only  to  lands  tenements  or  hereditaments) 
real  or  mixed,  3.  One  contingent  always  require  a  freehold  estate 
to  precede  and  support  it,  3.  Executory  devise  is  only  in  wills,  and 
respects  also  personal  estate,  4.  A  devised  lands  to  his  son  B  Gx 
life,  and  after  his  death  equally  among  his  sons ;  B  had  three  when 
the  will  was  made,  and  five  when  the  testator  died,  was  a  vested 
remainder  in  the  five,  5.  The  seven  essential  properties  of  a  re- 
mainder stated  and  explained,  b  to  11.  May  be  taken  in  executioa 
for  debt,  T,  cb.  136,  a.  14.  30  be. 
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IV,  cb.  114,  ft.  S3.  CoDtingent  remainders  Sec.  ;  is  an  executor; 
interest  created  ia  many'  ways,  1.  Vests  op  a  fuiute  coniingeDcy, 
1.  As  if  a  grant  be  to  A  for  life,  remainder  to  B's  son  uoboro,  tbis 
to  tbe  son  is  contingent,  executory,  and  not  rested  till  be  is  born,  !• 
And  if  not  bom  before  the  life  estate  ends  tbis  remainder  is  gone 
forever}  reasons,  !•  Nine  rules  as  to  contingent  remainders  stated, 
1  to  9.  1.  Limited  to  uncertain  {wrsons  :  S.  On  an  uncertain  ereni, 
3.  Contingent  freehold  remainder  must  be  supported  by  a  particu- 
lar estate  of  freehold,  3.  Must  vest  as  soon  as  tb  s  ends,  4.  A 
SesenI  bare  right  of  entry  will  support  a  contingent  remainder,  5. 
ow  one  opens,  6.  Is  never  contingent  if  it  can  be  viewed  as 
vested,  7.  An  interest  devised  on  an  event  certain,  as  A's  death, 
rests  immediately,  B-  A  possibility  coupled  with  an  interest  is  a 
rested  interest,  and  grsniable,  9.  Each  possession  explained  by 
cases  8£c.  Devise  to  one,  a  vested  remainder  the  common  double 
contingency  existing  Sw.  10.  Where  an  estate  is  vested  and  exe- 
cuted ;  and  where  only  vested,  11.  An  estate  is  never  an  execu- 
tory devise  where  it  can  be  a  remainder  ;  and  never  one  contingent 
where  it  can  be  vested,  13.  A  lemainder^may  be  contingent  on  an 
estate  tail,  13.  But  not  on  a  fee  conditional ;  reasons,  13,  14,  15, 
A  contingent  interest  is  a  remainder  where  it  ca^  be,  16<  As  bar^ 
ing  a  freehold  to  rest  on,  16.  A  rested  remaioder  after  an  estatft 
uit  13  graotable,  but  not  a  contingent  one,  16.  A  remainder  mayr 
pass  by  tbe  name  of  a  reversion  and  e  cotiverto,  16.  How  a  con- 
tingent interest  may  be  a  contingent  remainder  or  an  executory  de- 
vise, 17;  and  till  some  prior  freehold  vests,  17.  Double  contin- 
gencies leave  the  estate  open  till  one  happens  ;  cases,  18,  19,  SO.. 
In  contingent  interest  when  ilie  first  estate  vests  in  possession,  all- 
that  follow  vest  in  interest,  2 1 .  These  cases  noticed,  32  ;  explsined, 
33.  Where  an  estate  is  strictly  no  remainder,  24.  An  estate  may 
be  a  contingent  remainder  in  one  event  and  not  good  in  another^ 
cases,  25,  There  may  he  a  remainder  in  goods  after  a  life  estate  ; 
and  it  is  the  same'  u  bequeath  tbe  goods,  or  the  use  of  them,. 
26,  27. 

IV,  ch.  114,  a.  23.  How  contingent  estates  may  shift  or  cease- 
in  part ;  eight  points  decided  be.  Contingent  remainders  are  des* 
iFOyed  whenever  the  prior  estate  is,  9  ;  cases,  9.  How  the  particu- 
lar estate  and  remainder  are  one,  that  if  one  release  his  interest  iit 
one  be  does  in  tbe  other,  9.  Confirming  the  remainder  confirms 
the  particular  estate,  but  to  confirm  that  does  not  confirm  the  re* 
mainder,  9. 

IV,  cb.  114,  a.  34.  Cross  remainders;  and  tbe  piinciples  of 
them,  1  to  12 ;  iv,  ch.  139,  a.  3.  2  ;  iv,  ch.  137,  a.  13.  1. 

IV,  ch.  114,  a.  35.  Sundry  principles  as  to  contingent  interests; 
where  an  estate  opens  on  a  cootingeucy,  and  lets  into  a  part  of  it  a 
new  owner ;  cases,  1.  Intermediate  estates  or  profits,  2.  What  is 
devised  by  a  devise  of  all  the  rest  and  reudue,  4,  6.  When  an 
estate  is  joint  or  not,  6.     See  Perpetvit^t  7- 
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IV,  cit.  114,  a.  36.  How  a  remainder  vested  in  interest  maj 
cease ;  cases  and  reasons  of  them. 

IV,  cti.  135,  8.  6.  6,  7,  Sec.  Remainders  may  be  devised  if  ihs 
prior  estates  be  not  turned  to  a  right. 

IV,  ch.  130,  a.  4,  Reversion  on  the  widow's  doner  cannot  be 
assigned  to  one  heir,  62. 

IV,  ch.  130,  a.  6.  Remainder  in  goods  and  chattels  a(ier  a  life 
«suie;  cases,  1  to  31.     See  Ooodsand  ChatttU. 

V,  ch.  !37,  a.  8.  7  fac.     Remainder- man  may  have  error. 

IV,  ch.  135,  a.  1.  General  principles  continued.  Four  sorts  of 
remainders  described,  1.  Exceptions  thereto  examiaed,  2.  Un- 
certainty as  to  interest,  not  as  to  possession,  makes  a  remainder 
contingenr,  3.  One  intervening  conlingent,  though  an  after  one  is 
vested,  4.  One  is  contipgent  originally  limited  to  a  dubious  per- 
son, or  on  a  dubious  event,  5.  How  estates  vest,  subject  to  powers 
of  appointment,  6.  How  the  contingent  event  roust  be  legal,  con- 
sistent with,  not  against  law  fitc.,  probable  be.,  7.  Conditions  and 
conditional  limitations,  8.  Term  for  years  in  remainder  does  not 
seed  a  preceding  freehold,  9.  In  creating  a  remainder  there  must 
be  a  tenant  of  the  freehold  to  answer  the  praeipe*  of  third  persons, 
and  the  freehold  services,  10.  One  may  take  a  recnainder,  though 
no  party  to  the  deed,  10.  No  remainder  after  a  fee,  even  one 
quaJifierf,  II.  How  contingent  remainders  pass  by  estoppel,  by 
fine,  or  recovery,  13.  Assignable  in  equity,  13.  No  reversion  on 
A  term  for  years  till  lessee  enters  &c.,  13.  Reversion  on  an  estate 
in  tail,  why  of  but  little  value,  14.  How  remainder  means  the 
whole  residue  as  to  time  and  quantity,  15.  Legal  fee  vested  in 
trustees;  preceding  freehold  not  necessary,  16.  So  not  necessary 
a  contingent  remainder  vest  when  the  prior  freehold  ends,  16.  How 
trustees  have  a  fee  by  intendment,  16.  Contingent  remainders  bow 
destroyed  or  not,  17.  ^ 

IV,  ch.  135,  a.  2.  Of  reversions.  A  reversion  in  the  residue  of 
an  estate  le(l  in  the  grantor,  1.  The  several  properties  of  a  rever- 
sion staled,  3,  Rent  is  usually  incident  to  a  reversion,  2.  But  may 
be  separately  granted,  3.  An  injury  may  be  to  the  particular  tenant, 
and  to  the  reversioner,  and  each  have  his  proder  action,  3.  Where 
a  residue  granted  by  one  to  his  right  heirs,  is  a  reversion  in  him,  4. 
Where  au  estate  is  a  reversion,  and  not  a  remainder ;  cases,  5,  6. 
By  a  demise  of  laud  for  life,  the  reversion  will  pass,  7.  Not  e  eon- 
vwto,  7.  Other  points,  7.  Where  a  reversion  8ic.  may  be  de- 
vised or  not,  8,  A  grant  to  two  who  cannot  marry,  and  the  heirs 
of  their  bodius:  two  are  joint  tenants  for  life,  several  inheritances 
to  their  issue,  and  several  reversions  thereon,  9.  Joint  tenant  by  • 
lease  for  life  severs  the  freehold,  and  the  reversion  thereon  is  sever- 
ed, lO.  So  a  lease  for  years;  and  other  points,  10.  By  what 
words  a  reversion  will  pass ;  cases,  1 1 .  Where  a  reversion  descend- 
ing on  the  prior  tenant  does  not  destroy  a  conlingent  remainder,  13. 
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OUier  pomts  decided,  IS.  And  such  remainder  even  deemed  an 
executory  devise,  13.  But  a  reversion  descending,  and  tbe  life 
estate  merging,  tbe  contingent  remainders  are  destroyed  when  tha 
cocveyance  will  not  destroy  itself,  14.  Like  principles,  15.  Ex- 
press devise  governs  one  by  implication  ;  dying  without  issue  limited 
to  bis  death  in  a  devise  as  to  lands  &C.,  16.  A  conditioa  abridges 
tbe  estate  first  given  ;  a  limitation  bounds  ibe  prior  estate,  17,  The 
material  difference,  17.  Several  points.  17.  If  express  words  of 
condition,  no  limitaUon  inc.,  18.  But  a  limitation  over  may  destroy 
a  condition  &c.,  16.  How  the  devisee  in  remainder  sball  enter  for 
breach  of  condition,  19.     Liable  for  debt,  7. 

IV,  cb.  135,  a.  3.  Remainders  what ;  where  a  remainder  for 
years  ;  must  join  to  tbe  particular  estate  absolutely,  2.  Not  aSected 
if  ihe  surrender  of  it  be  void,  2.  Or  tenant  of  it  has  a  present 
right  of  entry,  2.  Other  points,  2.  If  cestui  que  truit  conveys, 
be  does  not  destroy  contingent  remainders ;  reasons,  3.  What  of 
necessity  is  an  executory  devise }  a  right  of  action,  or  a  future  right 
of  entry,  will  not  support  a  contingent  rentainder,  4. 

IV,  ch.  135,  a.  4.  Tbe  freehold  must  be  disposed  of  when  tbfr 
estates  are  created ;  reasons  and  cases,  1, 2.  And  it  must  con* 
tinue ;  reasons,  3.  If  the  supporting  estate  be  in  tail,  and  end 
before  the  contingency  happens,  the  coi^geot  remainder  is  gone,  4* 
Other  cases,  B,  6. 

IV,  ch.  135,  a.  6.  Remainders  when  contingent  or  vested,  I. 
General  role,  1 ;  and  Fearne's  rule,  24.  Cases  of  contingent  re- 
mainders, 3.  Words  of  limitation,  2.  Of  purchase,  2.  Boras- 
ton's  case,  be.,  3.  Other  cases,  4.  Remainder  contingent  and 
changing,  5.  Other  cases  of  contingent  remainders,  fi.  Remain- 
ders vested  ,  6.  General  rule,  6  ;  and  Fearne's  rule,  24.  Ex- 
plained by  cases ;  lease  for  ninety-nine  years  Sic,  6.  How  a 
remainder  to  one  certain  vests  in  interest,  7.  Though  not  in  pos- 
session ;  and  cases,  7.  How  on  a  certain  event,  8.  Vests  if  tbe 
contingency  be  not  a  condition  precedent,  but  oalj  as  to  time  of 
taking,  9,  10.  Vests  if  limited  to  one  certain  and  known,  if  not 
after  a  fee,  1 1.  Words  of  condition  talcen  as  words  of  limitation  be., 
12.  Four  points  examined  Sawyer  d.  Rogers ;  remainder  vested ; 
a  collateral  warranty  ;  estate  opening  to  let  in  an  afler  bom  child  ; 
in  joint  tenancy,  13,  14.  How  two  contingent  estates  in  fee  may 
be  limited  tn  the  alterualWe,  15.  No  estate  after  a  rtmainder  in 
fee  can  be  vested  ;  and  cases,  16..  Contingency  annexed  to  a  pre- 
ceding estate  a  condition  precedent  or  not,  17.  Preceding  estate 
and  contingent  remainder  must  be  created  by  the  same  insirument^ 
19.  When  a  contingent  remainder  takes  effect  in  interest  and  as  to 
several  persons,  19.  Bight  of  entry,  19.  Tbe  particular  estate 
not  destroyed  fkc.,  if  not  changed  in  quantity,  19.  Gone,  if  the 
life  estate  and  inheritance  unitc^  20.  Tbougb  no  discontinuance 
kc.  30.     Several  persons,  to  whom  a  contingent  remainder  is  lim^ 
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ited,  21.  Preceding  estate  in  several  persons,  S3.  What  changes 
a  coDtingent  into  a  rested  remainder  in  interest,  33.  Feame's  rules 
for  distinguishing  contingent  from  vested  remainders,  24.  A  con- 
dition appearing  to  be  precedent,  held  to  be  one  aubsequent,  25., 
Trustees  for  preserving  contingent  remainders,  their  powers  be.,  26. 
Alterations  in  the  particular  estates  that  destroj'  coniingeDi  remain- 
ders must  be  in  the  quantity,  not  in  the  quality,  37.  And  ho«r,  as 
by  merger,  feoShient,  he.,  27.  If  one  limit  the  remainder  of  in- 
heritance in  contingency  by  way  of  use,  or  by  devise  the  inheritance 
remains  in  him  lil)  &c.,  28.  Remainder-man,  his  powers  be.,  29. 
In  several  cases,  39.  An  estate  tail ;  several  matters  as  to  it  in 
relation  to  remainders  be.,  30. 

III,  ch.  80,  a.  1.  Remainder-man  is  not  a  witness  to  prove  the 
title. 

in,  ch.  96,  a.  3.  Where  be  is  bound  by  verdict. 

REMAND ;  causes  remanded,  vii,  cb.  234,  be. 

REMEDY,  by  acts  of  the  parties,  i,  ch.  2,  s.  1  to  a.  7 ;  and  see 
Aetiani. 

REMITTER;  by  this  a  man  is  remitted  from  one  estate  to 
another  by  operation  of  law,  iv,  ch.  114,  a.  39.  And  is  where 
he  has  a  remedial  right  in  lands,  and  has  the  possession  cast  upoo 
him  "by  operation  of  law,  id.;  reasons;  three  things  essential  to 
remitter  staled  ;  it  places  the  party  where  he  would  be,  if  be  re- 
covered on  his  old  and  better  title,  id.  No  remitter  where  there  is 
no  action,  id.  Many  cases  stated,  and  rules  laid  down,  1  to  11 ; 
iv,  ch.  130,  a  5.  12 ;  ir,  ch.  134,  a.  2.  3  ;  see  iv,  ch.  130,  a.  S. 
36;  ir,  ch.  130,  a.  4.  14;  a.  5.  13. 

REMITTITUR ;  where  a  verdict  was  for  too  much  rent,  v,  cb. 
161,  a.  1.  6 ;  v,  ch.  172,  a.  6.  15.  Where  the  pit.  may  remit  ot 
not  when  ho  sues  for  too  much,  iv,  ch.  130,  a.  2  26. 

REMOVAL ;  see  Poor,  ii,  ch.  53 ;  of  causes  from  State  to 
Federal  courts,  vi,  ch.  187,  a.  3.  3. 

RENT  AND  REPAIRS,  iii,ch.  101,a.  4.  How  reAfcndo,  and 
yielding  and  paying,  amount  to  covenants  to  pay  rent,  5.  Plea  ad- 
mitted part  of  the  rent  due,  and  as  to  the  residue  assigned  over, 
bow  pleaded;  in  covenant  for  rent  the  defl.  pleaded  be  spent  it  ia 
repairs,  14.  Manner  of  pleading,  14;  and  otlier  necessary  chaises, 
bad,  as  he  did  not  shew  what  tb^e  charges  were,  14.  Action  for 
rent  by  indenture  nil  debet  may  be  pleaded,  as  it  arises  >n  pait  by 
the  enjoyment  of  the  estate,  13.  Covenant  for  rent;  plea  as  to 
part  not  tn  arrear,  as  to  part  levied  by  distress,  15. 
'  Ilf,  ch.  101,  a.  6.  Construction  of  deeds  be. ;  where  a  power  to 
distrain  for  rent  is  a  grant  of  it  or  not,  20. 

IV,  ch.  117,  a.  1.  Cnvenant  to  repair  and  pay  rent;  to  repair, 
tneans  to  deliver  up  the  estate  in  such  plight  as  received,  ordinaiy  or 
natural  decay  excepted,  2.  When  covenant  lies  for  not  repairing,  3. 
to  repair  extends  to  all  erections,  3,  4.     Lessor  bound  to  repair. 
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ud  dcMs  not,  lessee  may,  and  retaio  rent  for  it,  9.  ^Vliere  putting 
in  repair  is  a  covenant  to  do  il,  6,  Administratar  how  charged  (or 
rent  and  repairs,  7.  Covenant  for  not  repairing  expulsion  is  the 
material  fact  to  be  tried,  not  the  lessor's  entry,  or  pulling  down,  8. 
Covenant  to  leave  in  repair  where  extended  only  to  the  new  ereo 
tioos,  9.  Mere  entry  of  the  lessor  into  part,  does  not  suspend  re- 
pairs, 10.     But  said  it  did  the  rent,  10. 

IV,  ch.  117,  a.  S.  Casualties  by  fire,  tempests,  Sic.,  as  to  repairs, 
lessee  not  bound  to  repair  if  the  fire  come  from  the  lessor's  act,  1. 
Lessee  bound  to  repair  must  do  it,  though  the  buildings  be  burnt 
by  accidental  Bres,  2.  And  so  the  aaaiguee,  3.  One  plea,  the  rent 
was  paid  Su.,  2.  tf  lessee  covenant  to  repair,  be  must  do  it,  thougb 
burnt  by  lightning  inc.,  3.  So  if  pulled  down  by  a  foreign  enemy, 
3.  Tempest  file.,  excuses  a  penalty,  3.  Like  principles  4  to  8*  ' 
Excused  tbe  penalty,  8.  Not  the  repairs,  6  to  13.  Lessee  bound 
to  repair  at  bis  own  expense,  cannot  cut  timber  Stc.,  13.  A  cov- 
enint  to  repair  assigned,  and  how  at  an  end,  14.  Covenant  as  to 
trees,  and  they  are  blown  down  by  tempests,  16.  When  tbe  lessor 
is  to  find  timber,  and  how  pleaded,  16,  17  ;  iii,  ch.  101,  a.  4 }  ii, 
ch.  69,  a.  4  ;  iv,  ch.  133,  a.  1.  6  ;  iv,  ch.  163. 

IV,  ch.  117,  a.  3.  Covenant  to  pay  rent;  must  pay,  though  ths 
bouse  be  burnt  even  by  lightning,  1,  i.  Nor  can  the  lessee  excuse 
himself  paying  it  by  saying  tbe  tessor  is  bound  to  repair,  3.  Like 
principles,  3. 

IV,  ch.  117,  a.  4.  Sundry  English  cases  for  rent ;  covenant  to 
pay  rent,  no  plea,  levied  by  distress,  1.  May  plead  nothing  id 
arrear,  or  payment  at  the  day,  I .  Covenant  for  rent  by  tbe  assignee 
of  the  reversion,  2.  How  a  forfeiture  may  be  waived  by  accept^ 
ance  of  rent,  3.  Bankruptcy  does  not  excuse  paying  af^er  rent,  4. 
And  lessee  must  pay  it  on  bis  express  covenant,  though  the  lessor  haf 
accepted  rent  of  the  assignee,  4.  Lessor  cannot  recover  rent  of  an 
undertenant,  5.  Term  assigned  by  way  of  mortgage  is  not  pro> 
perly  assigned  ;  mortgagee  not  liable  for  rent  till  he  ukes  posses^ 
non,  6.  ticssor  cannot  recover  rent  if  he  interrupt  tbe  lessee  for 
a  time,  7.  Assignee  is  liable  for  rem  to  the  lessor  hut  on  privity  of 
estate,  and  not  for  rent  accrued  after  that  is  terminated,  8.  Lessor 
may  refose  the  assignee,  and  then  accept  hiin,  9.  May  sue  lessee 
for  rent  on  contract,  or  assignee  on  privity  of  estate,  9.  So  for  a 
moiety,  10.  Where  lessor  may  hsve  covenant  for  rent,  not  debt,  1 1. 
Covenants  both  to  pay  rent  and  repair,  IS.  Flea  to  each,' 13. 
Special  pleadings,  13.  Lessee  may  have  debt  for  rent  against  tba 
assignee,  on  privity  of  estate,  1 3.  Devisee  of  a  reversion,  where  he 
may  recover  rent,  14.  Bankrupt  case,  15.  An  unusual  covenant 
void,  16.     Repairs,  iv,  ch.  133,  a.  1.  4.  5,  6.  ^ 

IV,  ch.  117,  a.  6.  American  cases.  Covenants  to  repair  and  paf 
rent  wholly  at  common  law,  1.  So  English  cases  apply  here,  I. 
Covenant  to  repair  tnd  pay  rent;   nigar^ioufe  in  Ffailadelphik 
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destroyed  bjr  a  public  enemy,  lessee  not  bound  to  rebuild,  bat 
bound  to  pay  rent ;  reasons,  1.  Lessee  held  to  pay  the  rent  .of  a 
mill  burnt  by  accident,  od  bis  express  covenant,  2  to  7.  Fowler 
&  al.  ti.  Glover  Sc  al. ;  special  pleadings,  and  many  cases  cited,  id. 
Lessor  reserves  a  rent  in  fee,  and  devises  bis  esute,  his  executors 
cao  recover  only  what  accrued  io  his  life-time,  8.  Reasons,  8.  No 
action  for  lessor's  devisjses,  8.  Persons  at  the  halves,  tenants  of 
the  land  Sic.,  9.  Though  the  bouse  be  burnt,  lessee  must  pay  rent, 
10.  Re-entry  for  non-payment  of  rent  presumed,  11.  Distress 
for  rem  can  be  only  for  the  rent  in  arrear,  not.for  damages,  IS. 
Nor  for  interest,  12.  Plea  no  rent  in  arrear,  admits  the  lease,  13. 
Double  rent  in  New  York  and  Virginia,  if  the  tenam  wilfully  bold 
over  after  notice  to  quit,  13.  What  is  leaving  an  estate  in  such 
repair  as  found,  14.  No  acceptance  of  rent  conliDues  avoid  lease; 
Otherwise,  if  only  voidable,  15.  Lessee  against  bis  assignee  &c.; 
several  points,  16. 

II,  cb.  56,  a.  4.  B«nt-service,  rent-charge,  rent-seek,  rack-rent, 
tnd  quit-rent,  described ;  also  fee  farm  rent,  1  to  5.  Use  in  Eng- 
land ;  use  and  occupation,  and  our  whole  law  of  rent  depends.on 
the  contracts  of  the  parties,  and  enforced  by  action,  not  by  distress 
in  tills  State ;  wife  is  endowahle  of  rent,  a  to  8. 

U,  ch.  55,  a.  6.  Principles  of  contracts  as  to  the  grounds  of  rent, 
1.  No  set  words  are  necessary,  2,3.  32  H.  VUl.  c.  28,  not 
adopted  here,  4,  Part  of  the  personal  estate,  6.  Lessee  for  years 
has  estovers,  6.  Surrender  of  leases  7.  Lessee  holding  over,  8. 
His  possession  for  years,  9.  Lease  of  herbage,  10.  The  meaning 
of  term,  11.  11  Geo.  II.,  12.  Special  cootracts,  13.  Special 
pleadings,  14,  15. 

V,  ch.  136,  a.  14.  14.  How  executions  are  extended  on  rents. 

IV,  ch.  114,  a.  29.  9,  10.  Remitter ;  if  one  grant  renl  out  of  bis 
defective  estate,  and  is  remitted  to  his  belter  title,  the  rent  is  extinct 
as  to  the  land,  though  by  his  contract  to  pay  it  remains ;  disseizin 
and  grant  of  rents  Sic.  Want  of  repairs  bow  pleaded,  iv,'ch.  120, 
a.  2.36,  37;  a.  4.  1. 

IV,  ch.  126,  a.  7.  Devise  of,  is  a  devise  of  the  land,  13. 

y,  ch.  161,  a.  I.  Debt  for  rent ;  not  often  brought  here  ;  assise 
of,  never,  1.  Distress  for,  when  and  bow  made  ;  must  he  on  the 
land  charged,  of  things  distrainable  ;  see  DUtreu,  2.  No  rent  out 
of  a  fair  or  market,  can  he  reserved  but  to  the  lessor,  3.  How 
it  goes,  3.  What  not  distrainable,  4  ;  and  see  Diilreti,  v,  ch.  136, 
a.  16.  No  rent-service  unless  the  reversion  be  in  the  donor  or 
lessor,  4.  If  the  lessee  pay  ground  rent  to  avoid  a  distress,  bis 
lessor  ought  to  pay,  be  may  deduct  it  out  of  his  rent,  5.  Verdict  for 
too  much  rent,  overplus  remitted,  6. 

V,  cb.  151,  a.  2.  Leases  at  common  law  ;  at  common  law  debt 
lies  not  for  rent  on  a  lease  for  life,  1.  Bui  did  on  one  for  years,  I. 
Reasons ;  the  rent  come  in  lieu  of  tbe  feudal  service  done  od  iha 
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hod,  never  tbe  subject  of  an  action,  4.  If  one  lease  for  life  re- 
serriog  rent,  the  land  oalj  is  debtor,  while  the  freehold  continues ; 
reasoos,  3.  Except  it  be  provided  for  by  covenant,  3.  Feudal  con- 
tract while  it  continued  never  changed  tbe  person,  but  on^  the 
land,  2.  Rent  for  lodging  and  furniture  distrained  for,  2.  V,  ch. 
151,  a-  3.  Debt  for  rent,  nhere  it  lies  ;  for  a  certain  sum  of  money, 
or  for  com  to  be  rained  by  a  jury,  1 ,  Form  of  declaring,  1.  Rent 
charges  were  contracts  personal,  S8  well  ss  feudal,  1.  Where  for 
years  to  pay  the  rent,  and  debt  lies,  2.  Debt  lay  at  common  law 
for  rent  on  a  lease  for  life  after  ended,  3.  If  lessee  at  will  be  in 
arrears  of  rent,  lessor  has  debt ;  must  state  the  lessee  occupied,  4. 
Lessee  for  years  is  bound,  occupy  or  not,  4.  If  he  continue  after 
his  term  expired,  and  so  become  tenant  at  sufferance  and  by  wrong, 
00  contract,  and  debt  lay  not,  5.  But  rent  paid  and  accepted, 
prored  a  tenancy  at  will ;  reasons,  5.  How  tenant  at  sufferance  may 
be  disseizor  or  not,  5.  By  6  Anne  14,  debt  lies  for  rent  on  a  lease 
for  life  during  the  term,  6.  On  36  H.  Vill.  o.  37,  if  one  lease  in 
fee,  in  tail,  or  for  life,  and  die,  bis  executors  or  administrators  may 
have  debt  for  rent  in  arrears  against  the  tenant,  bis  executors,  he,  ?• 
Or  distrain  on  the  land  during  during  tbe  term,  7. 

V,  ch  ISl,  a.  4.  Rent  is  extinct  Ecc. ;  as  by  eviction,  expulsion, 
or  suspension,  1.  Or  by  land  and  rent  meeting  in  tbe  same  man,  1. 
To  suspend  the  rent,  lessor  must  oust  the  lessee  of  pan  at  least ; 
and  hold  him  out  till  pay-day,  2,  No  suspension  for  lessor  to  take 
away  a  pent-house,  3.  He  is  liable  to  trespass,  3.  So  bis  taking 
away  a  summer-bouse,  a  mere  trespass,  4.  Lessee  must  plead 
eviction,  4.  Debt  lies  for  arrears  of  rent  where  tbe  freehold  is  no 
longer  debtor,  £  ;  and  reasons ;  lessor  has  debt  for  rent  wlule  the 
lessee's  estate  i;  a  chattel,  though  he  gets  a  fee  on  doing  ao  act, 
6.  Debt  for  rent  where  local  or  tranatory,  where  against  an  as- 
ngnee  of  part,  7. 

V,  cb.  151,  a.  5.  Debt  if  the  reversioaor  term  be  assigned';  hotr 
the  rent  goes  with  tbe  reversion  or  not ;  several  points,  1.  Rent  of 
the  wife's  estate  during  the  coverture  is  the  husband's,  and  on  hia 
death  goes  to  his  executors  or  administrators,  2.  So  if  due  from 
her  estate,  3.  No  rent-service,  seek,  or  charge,  out  of  a  term  for 
years,  3. 

V,  ch.  151,  a.  6.  Several  cases  in  which  debt  lies  for  rent,  1. 
Rent  due  *n  fittwo,  tn>w  affected  by  lessor's  releases ;  cases,  2. 
Where  there  must  be  t  demand  of  rent  on  tbe  land  or  not,  3. 
'V,  ch.  161,  a.  7.  Pleadings  in  cases  of  rent ;  references. 

V,  cb.  161,  a.  8.  Declaration  ;  is  local  when  founded  on  privily 
of  estate,  1.  Transitory  when  on  contract,  1.  What  the  pit.  must 
allege  or  not,  1  to  4. 

V,  ch.  151,  a.  9.  Pleas.  General  issue  is  nil  ddet,  1.  This  de- 
nies the  lease  and  the  debt,  1.  Eviction  or  expul«on  in  evidence, 
•r  may  be  pleaded,  1.  Lessee  mutt  pay  rent  if  be  may  enter,  and  if 
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tlUrttioDB  bj  bis  oorttant,  1.  Neitbar  Imsot  nor  lesne  alooe  en 
^ipor^on  (be  real,  1.  Man  be  by  muiuat  conseat,  1.  If  a  lessee 
be  expallsd  and  re-eDter  be  reriveB  tbe  rent  after,  1.  The  effects 
while  the  lessee  silently  continues  id  possessioa  after  bts  term  es- 
frired,  1.  Re-entry  for  non-payment  of  rent,  2.  Where  a  psrty  is 
•stopped  or  not,  3.  Wbat  the  lessee  may  prove  or  not  on  nii  debet, 
or  rien  in  arrear,  4.  A  bood  for  rent  due  on  corensnt  is  no  dis- 
charge of  it,  5.  Both  being  equal,  S.  Entry  aod  eviction  is  K 
good  plea,  6.  Bat  a  bare  entry  is  not,  but  t  mere  trespass,  6. 
Must  be  a  tortious  -expulsion  of  the  lessee  so  as  to  prevent  his  en- 
joyment of  tbe  estate,  6.  And  expulsion  mnst  be  speeislly  pleaded, 
7.  Lessee  may  specially  plead  he  expended  the  rent  in  necessary 
repairs,  7.  References,  9.  Debt  for  rent  on  indenture  tbe  deft,  is 
•5topped  to  plead  iton  ut  factum ;  no  decisive  issue,  9.  But  may 
plead  Dottring  passed  by  it,  9.     Deed  where  void  or  only  voidable, 

9.  Infancy  must  he  pleaded,  9.  A  deed  voidable  only  must  be 
avoided  by  pleading,  9.  JVon  dtmitit  is  a  good  plea  on  a  pantl 
lease,  or  deed  pot) ;  matter  of  estoppel  mast  be  pleaded,  9.  A  lets 
sheep  to  B  for  a  yearly  sum,  won  aemiiit  is  a  bad  plea  ;  reasons, 

10.  Nov  nit  debet  is  pleaded,  and  payment  is  in  evidence,  11. 
Tenant  at  will  may  plead  non  habuit  nee  occupavU,  12.  Or  give  it 
in  evidence  aa  nii  dd>ft,  13.  But  no  plea  to  a  parol  lease  for  years, 
1%  Lease  void  for  nonpayment,  13.  Where  a  demand  must  be 
made,  13.  A  contingent  debt,  how  proved  be,  14  ;  cases,  15, 16, 
Material  chase  in  6  Anne,  16.  Interest  set  oS  against,  v,  ch.  166, 
t.4.  fi. 

V,  cfa.  151,  a.  10.  Evidence ;  what  die  pit.  must  prove  on  lul 
dleftrt,  1.  If  leasee  repair  by  lessor's  directions,  this  is  in  evidence 
oavH dehtt,  2.  On  a  parol  lease,  3.  A  lease  by  deed  of  indenture, 
3.  Where  the  leasee  luay  repair  out  of  tbe  rent,  lessnr  being  bound 
to  repaii^ ;  but  this  is  not  In  evidence  on  a  lease  by  indenture,  4. 
Leasee  must  plead  a  release  of  the  reat,  5.  But  an  oS'-set  of  a 
debt  is  in  evidence,  5.  So  evidence  of  payment  if  rhe  lessee  pay 
tbe.  rent  to  the  lessor's  direction,  6.  Acr  of  limitations  is  in  evidence 
on  nii  debet,  7.  So  on  uii  debet,  7.  Evirlion,  expulsion,  non  dt- 
tuitit,  nil  habuit,  &«.  is  in  evidence,  8.  Tenant  from  year  to  year 
holds  four  years,  his  possession  is  evidence  of  s  lease  for  that  time, 
9.  Husband's  absence  ;  seven  years  oot  heard  of,  is  evidenre  he 
is  dead,  10.  To  prove  a  part  demised  does  not  prove  a  declaraiioa 
for  the  whole,  11.  A  demxnd  or  tender  of  the  rent  the  last  mo- 
ment of  the  day,  is  good,  12. 

V,  ch.  151,  a.  11.  Demand  of  rent  to  fix  a  penalty  Su. ;  rent 
is  not  due  till  midnight,  though  to  be  tendered  or  demanded  before 
suo-sel ;  Duppa  ex'r.  e.  Mayo  ;  special  pleadings  and  severnl  points 
decided.  Art.  1-3;  condition  of  re-entry  in  lenses,  1.  Wheie  a 
demand  must  precede  a  re-entry,  2.  Entry  hy  wny  of  use  in  cr^es 
of  rent  charges,  3.  Art.  13  ;  essential  incidents  to  rents,  I.  Dis- 
cbarges of  it,  and  apportionment,  3. 
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II,  cb.  41, 1.  S.     Imanst  ob  tman  of  rent 

V,  ch.  163 ;  Tburaby  v.  PJaot.  If  tbe  lessor  accept  rent  of  the 
tangncfl  be  cumot  ban  debt,  but  may  covenant  agaipat  tbe  lessee. 

VII,  ch.  325,  a.  6.  31.     Wbere  equity  appomons  rent. 

REPAIRS,  IT,  ok.  117.  See  Covuiantii  also  Rent  and  lU- 
poirt. 

REPARANDA  DOMO.  See  Domo  Rtpanndt,  ii,  eb.  69, 
a.  4. 

REnXADER  i  wbeie  allowed  or  not,  ir,  cb.  117,  a.  5  ;  Fow- 
ler's case,  3.'  Not  allowed  wbere  the  oaly  matwial  issue  on  tbe 
lact  ia  joined ;  Jenkin's  case,  i,  ch.  18,  a^  3.  30. 

VI,  ch.  183,  a.  3.  Repleader ;  was  allowed  at  common  law  before 
verdict  or  trial ;  now  only  after  trial ;  reasons,  I.  Error  to  deny 
one  where  grantable}  so  to  grant  one  wbere  not  grantable,  1. 
Judgment  is  tbe  parties  replead,  and  they  begin  at  the  first  fault,  1. 
Rules  and  cases,  1  to  18,  IV,  ch.  173,  issue  misjoined.  One 
■warded,  vi,  cli.  186,  a.  4.  One,  v,  cb.  138,  a.  6.  8. 

REPLEVIN,  ▼,  ch.  171,  a.  1.  Action  of  replevin;  general 
principles.  References,  1.  How  this  action  differs  from  others  in 
several  material  points,  2. 

V,  cb.  171,  a.  2.  Property  id  tbe  pit.  necessary  to  support  re- 
plevin. This  depends  on  Uie  common  law,  1.  Lays  only  for  goods 
capable  of  beiug  delivered  by  tbe  officer.  Blackstone's  definition,, 
does  not  lie  for  thiDgsyerie  natitras  the  taking  must  be  torlious,  3. 
Pit.  must  have  a  special  property  at  least ;  a  mere  possessory  right 
is  not  sufficient,  4.  Where  Uta  btisbsnd  may  have  replevin  atone  oir 
join  bis  wife,  5,  Sheriff  may  have  replevin  for  goods  attached  by 
fiiiD,  6,  So  executors  for  testator's  goods  taken  in  his  lifeums,  7. 
Mere  bailee  cannot  have  it,  P,  Said  to  be  for  a  swarm  of  bees,  8. 
Lies  not  for  goods  anached  he.  at  commou  law ;  but  does  on  our 
statute  if  the  debtor  be  not  pit.  in  replevin,  9.  Not  for  trees  stand- 
ing, 9.  Does  it  lie  for  illegal  deteniion,  10  f  Not  for  goods  seized 
in  a  foreign  country,  11. 

V,  ch.  171,  a.  3,  Material  parts  of  Massachusetts  statutes  in 
tbe  Colony,  Province,  and  State,  1  to  14. 

V,  cb.  171,  a.  4.  Several  cases  decided  on  these  statutes ;  if  pit. 
die  pending  the  action,  his  executors  kc.  may  come  in,  not  the  deft.^ 
1.  Writ  must  be  endorsed,  3.  Pit.  nonsuited,  deft,  must  recover 
six  per  cent,  on  the  penalty  in  the  bond,  3.  Special  pleadings ; 
each  plea  by  itself  must  answer  tbe  pit's,  declaration,  4.  Debt  on 
tbe  replevin  bond  obligor  must  shew  bow  be  performed  tu.  5, 
Pleadings  at  common  law  ;  on  non  cepit  no  return,  6,  Discharge 
of  a  bankrupt  does  not  discbai^e  lus  partner  or  surety,  7.  Debt  on 
replevin  bond  ;  plea,  performance  generally  ;  rejoinder,  the  uriginal 
pit.  reviewed  is  a  departure,  8.  Enough  to  aver  the  pit.  gave  bonds 
beftve  the  goods  were  delivered  to  bim,  9.  Replevin  is  local  in 
iia  natnre,  10.    No  review,  II.     What  ^e  pit.  on  replevin  bond  is 
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entilled  to  recover,  IS.  Obligee  in  t  replevio  bond  must  sot  sue  till 
damnified,  13.  One  too  large  arnj  be  reduced,  14.  I  tnay  repterf 
mj  separate  coffee,  though  mixed  with  Vs  in  bis  store  dm  marked, 
15.  A  liea  on  a  sale  is  void  when  that  is  reaeinded,  16.  Supremo 
Judicial  Court  will  dismiss  an  action  coming  from  the  Common 
Pleas,  where  that  court  has  not  jurisdiction,  17. 

V,  ch.  171,  a.  5.  Depropnetate  probanda.  See  De  Propria- 
tate  Probanda. 

V,  cb.  171,  a.  6.  theplegii  de  proteqaendo  et  de  retomo  hit' 
btnda.  By  West.  3,  officer  must  take  pledges  for  a  return  as  well 
as  to  prosecute,  1.  Our  statute  of  June  34,  1789,  in  substance  the 
eanifl,  2.  The'cohdition  of  our  replevin  bond,  3.  Insufficient 
pledges  as  to  capacity  to  contract  or  property,  are  as  none,  4.  To 
prosecute  at  commmon  law  to  return  by  West.  3,  5.  One  surety 
will  do,  6.  PUgii  tlie  same  as  sureties,  7.  Officer  must  prove 
ibem  sufficient,  8.  To  prosecute  to  effect  includes  the  writ  of  er> 
ror,  9.  The  whole  condition  of  the  bond  must  be  performed  or  it 
IS  forfeited,  10.  What  is  prosecuting  with  e0ect,  10.  Pit.  muit 
bring  it  to  judgment  Sic. ;  be  successful,  1 1.  What  is  a  good  judg- 
ment, 13.'  West.  2,  passed  to  secure  a  return,  13.  Neglect  to 
take  8  bond  is  not  an  abuse  of  process,  14.  Bond  extends  to  the 
Superior  Court  be.,  Ifi.  Where  the  obligee  may  sue  the  bond  od 
the  pit's,  nonsuit,  16.  The  avowant  must  justify  and  shew  a  title 
ID  omnibut,  as  be  claims  a  return,  17. 

V,  cb.  171,  a.  7.  Pleading  in  replevin  generally.  Pit.  and  deft, 
boib  actors,  1.  Avowry  as  a  declaration,  this  the  pit.  may  answer 
double,  1.  If  the  deft,  plead  property  in  himself  or  a  stranger,  he 
need  not  make  a  suggestion  for  a  return,  3.  'In  a  stranger  may 
be  in  bar  or  abaiement ;  deft,  must  make  a  claim  for  a  return  if 
be  admits  the  pit.  a  part  owner,  3.  Pleas  in  bar  of  four  sorts ; 
not)  tepit  which  admits  the  property  in  the  pit.,  4.  On  this  deft, 
may  prove  cepit  in  alio  loco,  4.  (s  the  general  issue,  S,  May  he 
of  part,  5.  Where  properly  must  he  pleaded  in  both  pits.,  6.  Part 
non  eepit ;  rest  of  tbe  property  in  a  third  person  pleaded  j  other 
pleas,  7.  May  be  a  return  on  the  deft's.  possession,  7.  Oblig<tfs 
in  a  replevin  bond  must  plead  and  shew  performance  of  every  part 
of  it,  8.  When  a  writ  of  inquiry  goes.  9.  Cattle  taken  in  vritber> 
nam  not  replevisahle,  10,  Other  points  as  to  withernam,  10.  INf- 
ference,  as  to  possession,  between  trespass  and  replevin,  11. 
Reference,  12,  1 3.  Issue  on  property,  deft,  may  prove  the  pit.  has  it 
in  mitigation  of  dnmBges,  14.  A  takes  my  goods  by  B's  command, 
I  may  have  replevin  against  both,  15.  No  new  assignment  in  re- 
plevin, 16  ;  reasons.  Distress,  damage  feasant,  may  be  in  the  night, 
17;  (not  so  for  rent ;)  and  while  the  beasts  are  on  the  land,  17. 

V,  ch.  171,8.6.  Declaration;  form  in  our  siBtute,  1.  Ph. 
badly  describes  tbe  property,  deft  cures  the  defect  by  his  avowii^ 
be.,  as  they  agree  in  the  tbiog,  2.    So  by  verdict,  3.    If  deft,  take 
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them  wroBgfuUf  at  first,  the  wnxig  is  continued  ia  erer;  place  in 
idiicb  he  bu  them,  4>  Deft,  avows  uking  In  his  field  and  driving 
along  the  road  Sic.,  fi.  Venue  must  be  in  the  county  where 
taken,  6.  Place  of  taking  is  to  be  stated,  6.  Lonu  in  quo  is  form, 
7-  Deft,  takes  in  one  county  and  carries  into  another,  pit.  may  hare 
replevin  in  either,  8.  If  the  deft,  never  bid  the  cattle  in  the  place 
the  pit.  names,  non  cepit  modo  et  forma  be.  is  good,  9.  Ph.  may 
decUre  as  to  several  places  and  times,  10.  Where  the  deft,  must 
traverse  the  place  in  the  declaration,  11. 

y,  cb.  171,  a.  9.  Plea  in  abatement ;  and  eepu  in  alto  loco.  ^ 
plea  of  proper^  in  the  deft.,  or  a  third  person,  of  itself  induces  a 
return,  I,  2,  3.  Deft,  must  claim  a  return  if  be  adroit  the  gooda^ 
be,  to  be  the  property  of  the  pit.,  or  of  bim  and  another,  4.  Deft, 
to  bave  a  return  must  plead  and  shew  a  right  of  possession  or  of 
propeny,  5.  Where  the  pit.  must  traverse  the  place  of  taking  laid 
by  the  deft.,  6.  Plea  cepit  tn  o/w  loco,  deft,  must  claim  a  return, 
7.  Wbat  in  this  respect  is  in  abatement  or  bar ;  rules  and  cases, 
6,  9.  Pit.  must  stale  a  particular  place  where  taken,  9.  Place  is 
traversable ;  tbe  avowry  is  not,  10.  Cepit  in  aiio  toco  is  in  bar, 
for  five  reasons,  1 1 .  Cepit  in  alio  loeo  is  in  bar,  though  it  begin  and 
end  in  praying  judgment  of  tbe  writ,  13.  Deft,  cannot  discontinue  the 
pit's,  action  by  putting  in  a  defective  plea,  18.  References,  14. 
Abatement  for  the  pit.  delivered  the  cattle  to  tbe  deft. ;  form  of 
pleading,  1ft.  As  to  part  non  cepit ;  residue  cepit  in  alio  loco,  16. 
Deft,  avows  in  another  place,  must  traverse  that  in  the  declaration, 
16-     Plea,  payment  of  a  ground  rent  kc,  IS,  19.  ' 

V,  ch.  171,  a.  10.  Pleas  in  bar ;  of  four  kinds,  1.  Aon  eepit, 
justification,  act  of  limitations,  and  avowry  or  conusance,  1.  AVn 
eept'f;  cases,  1,  3. 

V,  ch.  171,  a.  II.  Justification;  this  plea  admits  the  taking, 
and  says  it  was  right,  1 .  May  be  wherever  no  -proper^  is  in  the 
ph.,  as  then  the  deft,  is  entitled  to  s  return  on  his  possession  only. 


1  the  pit's,  property,  1.  Distinction  between  a  justi- 
fication end  an  avowry,  3.  When  entitled  io  a  return  deft,  avows, 
when  not  he  justifies,  3.  Difierence  between  avowry  and  cogni- 
zance, 2.  Statutes  of  limitations ;  material  part  of  Massachusetts 
acts  as  to,  in  regard  to  replevin,  3,  4. 

V,  ch.  171,  a.  12.  Avowry  or  cognizance  admits  tbe  taking; 
says  it  was  lawful  and  claims  a  return,  1,  2.  A  plea  in  (his  State 
taking  damage  feasant,  3,  Ph's.  bar  to  the  avowry,  3.  When  the 
defi.  avows  a  taking  in  bis  freehold  tbe  issue  is  on  this,  not  on  the 
pit's. ;  reasons,  3.  Like  a  declaration  must  be  good  in  substance, 
and  answer  every  pari  of  tbe  pit's.  dDclaration,  4  ;  esse,  5.  Either 
pany  may  plead  double  within  the  4  of  Anne,  5.  Deft,  may  sttte 
the  loau  tn  gito  was  bis  soil  and  freehold,  6.  How  plead  seizin, 
7.  Tenants  in  common  join  in  avowry  damage  feasant,  as  it  is  an 
injury  to  their  possession,  8.     Not  so  as   to   rent,  8.     Parceners 
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join,  9.  Whwa  the  buAaad  may  join  hu  wifc  or  not,  10,  II. 
Here  no  goods  are  delivered  to  the  pit.  but  such  as  ke  decUrea  for, 
II.  One  muat  hare  an  interest  to  avow  in  Us  own  same,  IS. 
Pleas  as  to  a  bailiff  13.  One  deft,  is  not  to  k»e  his  right  by  the 
other's  plea,  14.  No  return  if  the  avowry  be  bad,  (hough  the  ph'a. 
declaration  is  bad,  15.  Deft,  may  dittraio  fw  one  cause  and  avow 
for  another,  1 6.  An  avowry  for  loo  much  rent  is  good  for  what  ii 
due ;  except,  l  T.  Avowry  damage  feasant,  pit.  in  bar  to  it  may 
prescribe  for  a  way  in  c;ertaia,  18.  To  this  bar  deft,  taiy  reply  ae 
ton  tartbc.,  18.  One  deft,  dies,  writ  is  good  against  the  other,  19. 
DlfTerencss  between  replevin  and  trespass.  SO.  Avomy  damage 
feasant ;  plea ;  bar  thereto,  land  between  be.,  31.  Rules  of  dam- 
ages in  several  cases  33.  Deft  acknowleeges  as  bailiff  of  tbe 
freeholder  for  damage  feasant,  23.  Bar  to  avowry,  disclaimer  and 
tender  of  amends,  23.  Teader  of  amends  pleaded ;  cases,  24  U 
36.  Property  in  a  third  person  in  abalsmeDt,  how  pleaded,  37. 
Avowry  and  conusance,  37.  Tbe  pit's,  property,  37.  Avowant 
must  stale  his  estate,  iii,  ch.  76,  a.  6.  34. 

y,  ch.  171,  a.  13.  Causes  of  avowry  ;  bow  many  in  England, 
and  few  here,  1,  2,  3.  Principles  the  same,  id.  Grounds  of  our 
replevin  cases  in  Massachusetts,  4  to  9.  Cases  io  New  York  and 
Penosylvania,  10,  11.     Cases  as  lo  place,  13, 

m,  ch.  91,  a>  7.  Issue  In  replevin ;  pleas  as  above,  and  rules; 
cases  as  lo  proper  evidence  thereof^  1  to  lO. 

Ill,  ch.  76.  a.  6,  Easton  v.  Southby,  38.  Emblements,  1.  Defi. 
'distrained  shocks  of  wheat  for  rent,  and  the  pit.  replevied  them ; 
defl.  avowed  )  ph.  pleaded  in  bar  a  judgment  and  execution  against 
A,  who  sowed,  and  on  it  a  sale  of  the  crop  (o  the  pit. 

UI,  ch.  76,  a.  8.  Pleadings  in  replevin  as  to  a  lime-kiln  i  reple- 
vin to  try  the  right  to  standing  trees  sold  &c. 

II,  cb.  66,  a.  3*  Rust  t>.  Low  &i  al.  Special  pleadings  as  to  fences 
'  be.  in  replevin, 
s  REPUCATIONS,  vi.  ch.  180,  a.  1.  These  may  be  general  or 
Bpecial,  1 .  General  as  by  new  assignment,  or  was  of  tbe  deli's. 
own  wrong,  without  the  cause  be  alleges,  1.  Must  be  clear  and 
precise,  in  proper  order  and  lime,  3.  When  tbe  defu  offers  a  pro- 
per issue,  the  pll.  replies ;  and  tbe  pit.  likewise ;  when  the  deft, 
concludes  hoc  paratui  in  bar,  pit.  replies  be  ought  not  to  be  pre- 
cluded from  having  his  action,  and  states  his  reasons,  and  concludes 
koc  paratui,  or  to  tbe  country  ;  the  body  of  it  is  according  to  the 
facts  and  law  of  }he  case,  3.  Almost  infinitely  various,  and  scattered 
in  all  parts  of  special  pleadings,  3.  In  replications,  oyertt  proferlty 
protettandoet,  tie.,  3.  Main  matter  suits  tbe  action,  as  account, 
debt,  be.,  4,  See  the  several  beads.  Pit.  declares  generally,  deft. 
justiBes ;  pti.  must  reply,  and  shew  title,  5.  AAer  plea  often  aids 
the  former,  6.  Court  judges  on  ihe  wbole  record,  5.  Bar  wanting 
substance,  not  aided  by  a  replication,  5.     Must  answer  tbe  wbole 
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piM,  6.  Maj  be  enough  for  it  lo  dsfeat  tbe  plea,  7.  Must  iscer- 
UiD  tbe  matter  to  which  it  replies ;  and  cases,  8.  Bad  ia  part,  is 
ID  all,  except  as  to  surplusage,  8.  Hon  oae  replicattoo  may  be 
good  to  teveral  [Jeas,  ft.  Plu  caonot  reply  double,  9.  How  under- 
stood, 9.  Five  issues  joioed,  ^;  (and  ii,  cb.  43,  a.  7.)  Same 
rule,  10.  How  pit.  must,  by  oyer,  bring  new  ma|^r  oa  tbe  record, 
II.  Bad  coDcludiDg  of  a  repiicatioo,  bow  form,  12.  Traverse 
added  must  be  an  averment,  13.  Repiicatioo  concludes  to  tbe 
country,  when  it  denies  the  whole  substance  of  the  plea,  13 }  and 
es^cislly  if  it  contain  no  new  matter,  13.  Cases  and  reasons,  13. 
If  it  select  a  particular  from  tbe  dsfl's.  plea,  and  traverse  that,  then 
hoc  paralut,  13.  Sen  Averment  and  Hoe  parattu.  Replication 
must  support  tbe  declaration,  14.  How  aided  by  rejoinder,  15. 
Is  a  good  one  that  meets  tbe  pleas,  and  offers  a  good  issue,  16. 
One  is  bad  that  puts  several  matters  in  issue,  not  making  one  pro- 
position, 17,  18.  Musi  not  make  an  immatenal  part  of  tbe  plea 
a  part  of  the  issue,  19.  May  be  general,  where  to  be  particular 
would  be  prolix,  30.  References,  21.  Hoc  paruttu  bad,  33. 
Rejoinder  bad,  23. 

V,  cb.  161,  a.  15.  An  emire  repIicatioB  bad  in  part,  is  bad  ia 
tbe  whole. 

V,  ch.  165.  Cornwallis  v.  Savery,  what  is  a  double  one. 

V,  ch.  1 73,  a.  7.  JustiGcaiion  in  trespass ;  to  which  are  several 
replications,  special  and  general,  1.  Son  attauU  denetne  is  good 
wherever  deft's.  plea  is  an  excuse,  1.  Deft,  justifies  on  a  material 
record,  must  be  a  special  replication,  6.  General  traverse  is  gooi|, 
6.  So  special,  6  to  9.  Abtqut  tali  eama  respects  the  defi's.  whole 
plea,  10.  Not  good  where  a  right  is  to  be  put  in  issue,  but  only  where 
a  mere  exctise,  10.  Several  cases  of  replications  hoc  paralue,  vi, 
cb.  177,  a.  9.  41  to  56.  Averments. 

ly,  cb.  123,  a.  3.  20.  Bad  on  special  demurrer,  for  several' rea- 
sons. To  a  plea  in  equity  admits  ils  sufficiency,  if  the  facts  in  it 
be  proved,  vii,  cb.  226,  a.  8,  a.  16.  12.  Where  a  good  one  is  pre- 
samed,  vii,  cb.  228,  a.  4.  19. 

REPORTS  of  law  cases  begun  in  (be  time  of  £d.  U.  and  ended 
in  that  of  H.  VIII.  at  the  crown's  expense. 

REPRESENTATION,  in  insurance,  ii,  cb  40,  a.  19.  See 
£uttninGe,  Reprae*tation. 

REPRIEVES,  vi,  ch.  193,  a.  36 ;  cases  and  prin*  iples  on  which 
allowed. 

REPRISAL.  See  Capture*  ;  cases,  vii,  cb.  227,  a.  66. 

REPLEVISABLE,  v,  cb.  171,  a.  7;  in  reptcra.  See  Rf 
pUvin,  10.  i 

REPUBLICATION  of  a  will,  is  as  making  a  new'one,  iv,  cb. 
127,  a.  1.  13,  15.  What  is  one  or  not,  ir,  du  121,  a.  12;  casea, 
I  to  IS.    See  DevUt. 

roL.  rin.  69 
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REPl^GNANT,  clauses ;  first  suted  in  deeds,  ud  last  m  wfflt 
iii,  cb.  101,  a.  6,  r.  4.  ConditioDS  repugnaot  to  the  ntture  of  the 
estate,  how  void,  iv,  ch.  HI,  a.  3;  ir,  cb.  114,  a.  31.  3. 

Pleas,  ri,  cb.  180,  a.  5.  Rules  and  cases  as  to  repopiaiit 

pleas ;  plea  is  good  if  what  makes  the  repugnancy  is  surplusage,  1. 
Cases  of  such  ^«ae,  1  to  6. 

I  ■   ■  Words,  where  void,  v,  ch.  140,  r.  4,  6,  Stc. 

REPUTATION,  where  evidence  of  marriage,  ii,  ch.  46.  «.  3 ; 
and  hearsay,  iii,  ch.  89.  Devisee  by,  iv,  cb.  127,  a.  14.  26, 29,  be. 

REQUEST.  See  Demand  and  Jfotice,  vi,  oh.  177,  a.  9.  If  the 
defu  is  to  deliver  to  the  pit.  a  bood  or  goods,  or  to  do  other  transi- 
tory act  in  its  nature,  and  a  place  is  named,  but  do  time,  deft,  must 
do  it  in  leasooable  time,  and  without  request,  Boothy's  case,  9. 
Where  no  time  is  named,  the  obligor  has  during  life  to  perforn  bnt 
in  one  case ;  that  is,  when  the  act  is  local  in  its  nature,  and  the 
obligee  nuti  concur  in  doing  it,  Boothy's  case,  11*  And  here  he 
may  hasten  it  by  request,  except  be  has  no  concern  in  it,  id.  Must 
be  a  request  to  determine  sn  interest,  4.  So  to  incur  a  penalty,  6. 
Though  the  parties  seemingly  provide  otherwise;  a  thing  to  be 
done  on  request,  it  must  be  made,  5.  Award  to  pay  on  demand, 
request  necessary,  7.  Must  be  one  to  do  a  collateral  act,  IS. 
Three  make  a  promise,  a  special  request  to  one  of  then  is  suffi- 
cient, 11. 

Where  doing  an  act  at  the  deft's.  request  is  a  eonsideratimt 
of  a  promise,  i,  cb.  1,  a.  10.  So  a  duty  done  on  special  request 
is,  a.  36. 

I,  eh.  >  1,  a.  S.  6.  A  and  B  agree  to  exchange  horses,  and  earnest 
is  ^id ;  a  special  request  to  deliver  must  be  alleged. 

IV,  cb.  1 19,  a.  1.  14.  A  covenanU  to  pay  B  as  much  money  as 
lie  expends  in  repairkig  A*s  ship ;  no  request  necessary ;  reasons. 

IV,  ch.  123,  a.  3  16.  Deft,  covenants  to  do  an  act  on  request, 
be  must  do  it  when  requested  ;  not  enough  he  is  ready. 

RES  ACTA,  vi,  178,  a.  33.  8.  Where  letters  are  part  of  tbe 
res  acta,  as  between  landlord  and  tenant,  they  are  evidence. 

UI,  ch.  74,  a.  4.  Correspondence  of  an  agent  abroad  at  tbe  time 
with  his  government,  is  evidence  for  him,  wben  sued  by  individuals, 
as  to  the  subject  matter. 

III,  ch.  97,  a.  2.  1  ;  iii,  ch.  SO,  a.  4.  14.  Bills  of  jtarcels  abroad 
signed,  so  bills  of  lading  &c.,  are  primA  fade  evidence,  as  tbe  res 
acXa;  or  uanaactions  at  tbe  time  in  the  usual  course  of  busi- 
ness, id. 

RES  ADJUDICATA,  iv,  ch.  122,  a.  2,  r.  7.  Where  a  judg- 
ment dissolves  s  contract  for  the  same  thing ;  where  one  record 
does  not  another  kc. 

IV,  oh.  IS4,  a'  2.  3.  Damages  recovered  on  warranty  are  as  rts 
adiudieata,  and  no  further  action  lies  on  it  &c. 

V,  cfa.  146,  a.  5.  4.  While  a  judgment  on  a  bond  he.  it  in  fotpB, 
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it  M  taiaed  ioio  a  matter  of  record,  and  no  actioD  tiaa  on  it,  agaiaat 
the  same  obfigor. 

V,  clh  \hl,s,b.  JudgmcDt  on  a  bond  sued,  it  is  disebai^fld; 
beeomm  ret  ath'uduata. 

RESCINDING  CONTRACTS;  must  be  wfaile  executory,  and 
then  only  on  the  terms  of  restoring  the  other  party  to  his  origioal 
situatitHi ;  when  can  a  minor  rescind,  ii,  ch,  51,  a.  1.9  tac. 

IV,  cb.  122,  a.  1.  Rescinding  covenants,  or  an  end  put  to  them. 
General  principles  ;  references,  1.  An  end  may  be  put  to  a  con- 
tract while  executory ;  reasooi,  a.  2.  1.  May  be  waived  by  the 
acts  of  all  pardes,  3.  Deeds  ceased  to  hare  force  by  acts  in  pou^ 
3.  Parties  to  a  contract  cannot  dissolve  it  when  a  third  person  has 
power  to  complete  it,  3.  Cannot  be  rescinded,  tiipe  for  performing 
it  being  past ;  aa  then  a  rigfat  is  vested  under  it,  4.  This  right  my 
be  released,  4.  Verbal  agreement  camot  discharge  a  specialty,  4.  u 
at  an  end  if  for  my  benefit,  and  1  prevent  lis  being  fulfilled,  S.  Deed 
bow  discharged  by  acts  in  pmt,  5.  Right  by  contract  may  be 
abandoned,  6.  Cpotracl  of  an  inferior  degree  is  dissolved  by  cue 
of  a  superior,  7.  Deeds  cannot  be  disclurged  or  rescinded  b/ 
parol,  8.  Nor  merely  by  being  deUvered  up,  8.  Is,  if  for  a  con- 
aideration,  8.  Part  agreed  omitted  by  fraud  or  mistake,  m  a  deed, 
corrected,  9.  Contract  annulled  by  meeting  in  the  same  person,  10. 
Contracts  annulled  by  the  legislature,  11.  So  by  the  act  of  God  ; 
cases,  12.  A  covenant  defeated  by  a  defeasance,  13.  Covenant 
when  aonaUied,  14.  Is  the  deed  rescinded,  or  only  damages  bai^ 
red  ;  point  considered,  14.  How  both  parties  must  be  put  it  ttatm 
quo  on  rssciodiog,  cases;  reasons,  15.  Vendee  may  rescind  if 
Uie  vendor  fail  to  midte  assurancej  16  to  21  ;  cases. 

IV,  ch.  133,  a.  3.  8.  A  Gcntract  of  sale  may  be  rescinded  by 
omsent  of  vendor  and  vendee  before  tbe  rights  of  others  are  cod- 
cemed  ;  when  too  late,  id.  One  party  alone  cannot  rescind,  id.; 
i,  ch.  32,  a.  13. 

V,  ch.  1 7 1 ,  a.  4.  When  vendor  and  vendee  rescind  their  eoi^ 
tract,  any  supposed  lien  growing;  out  of  it  fails,  16. 

V,  cb.  139,  a.  &.  Cases ;  especially  8,  9.  No  rescinding  where 
the  parties  cannot  be  in  itatu  fuo;  v,  ch.  137,  a.  3.  7,  8. 

V,  ch.  139,  a.  7.  Contracts  when  rescinded.  See  Ctmtnieft 
Racinded,  v,  cb.  130,  a.  7.  By  a  minor,  the  e&ct,  r,  cb.  171, 
a.  13.  17. 

RESCUE,  ii,  cb.  49,  s.  20.  On  mesne  process,  the  officer  is  not 
bound  to  uke  the  ptuie  comiiatut,  but  sheriff  may  take  it,  s.  21. 
Rescue  is  a  good  excuse  to  the  officer  on  nunc  proeen,  a.  21 ; 
May  v.  Proby.  Not  so  if  once  imprisoned,  s.  33.  Reasona  for 
rescue  being  snch  excuse  on  mesne  process,  s.  22.  But  is  no  ex- 
cuse but  on  mesae  process,  s.  23.  No  excuse  if  rebels  rescue,  on 
executions,  s.  24.  Sheriff  is  liable  for  a  rescue  in  a  case  between 
mesne  process  and  execution,  s.  26.     As  (Ui  kabeat  eorput  he. ; 
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aooientl/  rescue  was  no  excuse  od  meme  process,  s.  S6.  On  West 
3,  sheriff  in  person  calls  tfae  poue,  s.  37.  By  our  Colony  law  of 
1646,  DO  one  could  refuse  to  serve  on  it,  s.  38.  By  our  acu 
of  1698,  and  1796,  peace  officers  may  call  it,  s.  39.  But  only 
in  cases  eriminal,  s.  Sd.  Result  from  these  lavs,  a.  30.  Set 
Officers. 

II,  cb.  65,  a.  7.  Rescues.  Where  the  officer  is  excused  or  oot, 
1.  May  sue  the  rioters,  1.  Rescue  or  renrotw  is,  when  one  it 
lawfully  arrested,  and  wrongfully  set  at  large,  3.  Case  lies,  though  . 
the  process  be  erroneous,  2.  Seem,  where  do  cause  of  arrest,  S. 
PlL  may  sue  rescuers  oo  mesne  process,  3.  Or  them  and  officer 
OQ  judicial  process,  3.  Exception  as  to  public  enemies,  3.  Pit. 
declares  according  to  his  case,  4.  See  Escape,  5.  No  attachment 
for  a  rescue  till  writ  returned,  6.  Action  for  rescue  is  case  or  tres- 
pass, 7.  Rescue  of  persons  ftnd  cattle  be.  is  ground  of  an  indict- 
ment also,  8.  Party  must  have  aotual  possession,  9.  What  is  not 
a  rescue,  10.  Rescue  on  habeas  corpvt,  officer  is  liable,  11. 
> '  II,  ch.  65,  a.  9.  Rescue  fr^m  the  sheriff's  bailiff  must  he  reluiv 
ed  as  made  from  the  sheriff,  6  ;  v,  ch.  137,  a.  13.  10. 

V,  ch.  144,  a.  17.  Rescue  on  mesne  process,  the  rescuers  are 
liable,  but  the  officer  not,  4.  After  comtnitmeut  he  is  liable,  4. 
He  is  liable  before  commilmsDt  on  execution,  4, 

V,  cb.  148,  a.  11.  Owner  may  rescue  his  cattle  illegally  dis- 
trained ;  but  see  our  statute,  7. 

VII,  ch.  304,  a.  10.  How  punished  as  a  crime.  Wbo  may  res- 
cue his  captured  vessel  or  not,  vii,  ch.  227,  s.  68. 

RESERVATION  ;  see  Exe^ttion;  and  iv,  ch.  109,  a.  4. 18. 

RES  GESTA,  iii,  cb.  80,  a.  4.  14.    See  Rei  Ada. 

RESIDENCE,  where  it  gives  ■  right  to  vote,  Putum  v.  J<^- 
son  &  at ;  ii,  ch.  64,  a.  4.  8 ;  as  one  of  age  rending  io  ibe  Theoio- 
gical  Institution  in  Andover  aa  a  student. 

RESIDUARY  LEGATEE.    See  Legaev. 

RESIDUUM;  what  interests  are  included  in  a  devise  oOkt  reit 
and  residue  of  the  testator's  estate,  iv,  ch.  1 14,  a.  36,  4,  5. 

IV,  cb.  135,  a.  3.  6.  Where  confined  to  esute,  not  disposed  of 
by  will  ai  all. 

IV,  ch.  137,  a.  )0.  Residuum  when  estate  devised  or  intestate,  1. 
When  does  it  exclude  estate  defectively  devised,  1.  How  it  is 
limited  to  estate  not  devised  at  all  previously,  2.  A  lapsed  legacy 
falls  into  the  residuum,  3,  4.  Generally  esuie  descends  not  de- 
vised at  all,  or  devised,  and  the  devisee  by  death  be.  fails  to  take; 
or  defectively  devised,  as  in  Barker  v.  Wood  teal;  cases,  and 
grounds  of  then,  5  to  18 ;  see  i,  ch.  39,  a.  5.  6. 

fV,  ch.  138,  a.  2.  8.  Devise  of  particular  lands  in  A.  in  aid  to 
pay  debts ;  rest  and  residue  be.  to  the  wife  ;  she  took  them,  not 
hein^  wanted  to  pay  debts ;  and  9. 

IV,  ch.  136,  a.  3.  U.    Devise  of  a  rereraos  to  tesUtor's  heir. 
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aod  residue  to  A ;  A  does  not  bave  this  raversion  Sec.  Sag  Exe* 
eKtori  tic. 

RES  INTER  ALIOS  ACTA,  iii,  ch.  96,  a.  1.  9  ;  iii,  cb.  87, 
a.  4.  4. 

RESPONDEAS  OUSTER.  Party  to  answer  over,  ii,  cb.  35, 
B.  11.  V,  cb.  143,  a.  & }  plea  in  abatement,  retpondetu  owttr 
•trarded,  36. 

VII,  ch.  221,  a.  3.  1  Sic.  Where  in  crimiaal  oases  a  retpiw 
deat  otuttr  is  often  awarded. 

RESPONDEAS  SUPERIOR,  iii,  cb.  75.  a.  3.  This  holds 
emitter  ;  but  erimiwUiter  tbe  deputy  answers  for  liimself. 

RESPONDENTIA,  bond  of.  See  Bottomry  s  aod  iii,  ch.  76, 
a.  3.  4.  5. 

REST.  This  word  passes  a'  rerersion  in  a  will,  iv,  cb.  127« 
a.  1.  9. 

RESTITUTION,  WRIT-  Cattle  taken  in  witbetnam  not  re- 
l^evisable  ;  biit  if  tbe  owner  of  them  pay  tbe  damages  be  has  this 
wtit,  T,  ch.  171,  a.  7.  10. 

RESTRAINT  of  trade.  Laws  m  customs  in  restraint  of  trade 
ire  bad.  See  Cvitomt,  By-Lam  ;  also  Trade.  Of  marriages  iii, 
cb.  101,  a.  S.  8  be.     Within  a  policy  Stc.,  vii,  cb.  224,  a.  13.  2. 

RESULTING  USE  and  trusts.  See  Cm  and  TrtuU,  iv,  ch. 
114,  a.  6;  iv,  cb.  114,  a.  18;  v,  cb.  136,  a.  l9.  A  took  a.  deed 
to  himself  of  land  bought  with  B*s  money,  1.  So  a  trust  resulted 
to  B,  1.  Land  well  add  on  an  execuiion  against  B  Resulting 
tf  lists,  iii.  cb.  86,  a.  4,  23;  ir,  cb.  1 14,  a.  17.  8,  9  ;  iii,  cb.  92,  a. 
12.  13,  14,  15,21,22. 

RETAILERS.  Laws  regulating  tfaeir  houses  be. ;  and  viola- 
tions of  law,  bow  puDished,  vii,  cb.  206,  a.  3  ;  matters.  Inns  or 
taverns  and  licensed  houses. 

RETAINER.  A  few  cases  in  which  our  executors  and  admi- 
□iatratorg  reuin,  i,  cb.  29,  a.  16.  9.  Generally  no  need  to  plead 
a  retainer,  9. 

IV,  ch.  133,  a.  1.  Lessor  covenants  to  repair  and  does  not,  les- 
see may  repair  and  retain  to  pay  himself,  6. 

IV,  cb.  131,  a.  2.  13.  In  covenant  for  rent  retainer  for  repairs 
Sic.  is  a  good  plea  be,  bow  to  be  understood. 

V,  cb.  161,  a.  9.  Plea,  expended  tbe  rent  in  repairs  is  good  if 
tbe  lessor  covenant  to  repair  and  do  not,  7.  Must  be  specially 
pleaded,  7.     Some  authorities  conirary. 

V,  cb.  168,  a.  3.  A  surety  allowed  to  retain  or  set  off  on  the 
principles  of  tbe  common  law ;  and  in  evidence,  3. 

RETRAXIT,  iii,  cb.  175,  a.  13.  2.  Very  tittle  used  in  our 
practice,  1.  Is  a  bar  to  a  future  action,  1.  Mu^t  be,  it  is  said,  ia 
person,  1,     Rather  viewed  as  a  release. 

RETORNO  HABENDO,  v,  ch.  171,  a.  6.  S,  6,  9,  10.  See 
Replevin. 
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RETURN  OF  WRITS  bo.,  ▼,  eh.  17&,  ■.  10.  Mutt  ilwiy 
be  ft  reluro  of  mesne  process,  1.  How  made,  2.  Law  has  wied 
fta  to  process  ftnd  return  of  it,  3.  Aacieatly  not  sgainst  the  bodj 
io  civil  cases  in  the  first  instance.  No  fictitious  process  in  this  State, 
4.  Where  no  proeeas  agaiest  real  estate,  4.  How  officers  of  any 
eouoties  make  retuma,  S.  Deft,  musi  appear  tbe  return  day,  5. 
And  have  day  in  court  to  Uke  advantage  of  bad  returns  &».,  5. 
How  Bsually  amended,  6.  Served  by  an  officer  to  whom  oot  di- 
rected, amended  and  his  name  inserted,  6.  Return  not  traversable, 
6.  As  to  returna  of  executions;  7.  If  tbe  afaeriff  make  return 
vhere  it  should  be  by  the  coroner,  or  e  oonveno,  it  is  void,  and  dm 
amcDdabte,  8.  Exeeotion  valid,  tliongh  not  returned,  iii,  cfa.  75,  a. 
12.  As  Jierifaciat,  capitu,  and  writ  of  possession  ;  but  not  of  elf 
git ;  reasons,  and  case  of  Fuiwood.  Our  cases,  iii,  ch.  7S,  a.  13 ; 
principles  resulting.  Return  to  aiandamtu,  vi,  ch.  186,  a.  3.  12. 
Siot  neeligeuce  as  to,  iii.  ch.  'i3,  a.  2.  10, 

REVERSAL  OF  JUDGMENT,  v,  ch.  137,  a.  la  19.  Coo- 
firmed  as  to  damages  and  reversed  as  to  costs  ;  taay  be  in  part,  as 
to  the  subject  matter,  or  as  to  a  parly  io  part,  2.  Rcrefted  aa  to 
one  count  aod  affirmed  as  Io  the  ether,  6.  Revemd  in  part  only 
where  the  parts  are  distinct,  6.  As  damages  severally  assessed  on 
separate  count,  6.  As  to  the  debt,  affirmed  ^  damages  aod  costs,  re- 
versed, 6.  As  to  informer  reversed,  aa  to  the  kiag  affirmed,  7 ; 
other  cases,  8,  9.  Reversed  for  three  quarters  of  ^e  costs,  aod 
affirmed  as  to  daniagea  aod  rest  of  the  costs,  IS.  Reversed  only 
as  to  costs ;  second,  not  revenable  for  error  in  the  first  judgmeal, 
V,  ch.  146,  a.  8.  16. 

V,  oh.  146,  a.  6.  Judgments  io  our  reviews,  how  altered,  1. 
Reversed  for  part  of  the  damages ;  Tappan  v.  O'Brien,  1 .  May  b« 
reversed  in  part  where  the  judgment  consists  of  distinct  ports,  3. 
Not  when  entire ;  bad  in  part,  must  be  reversed  in  all  if  the  good 
aod  bad  parts  be  not  distiaguishable  ;  several  cases,  3.  Are  dtsdnet 
judgments  in  account,  4.  In  dower  reversed  aa  to  the  damages,  oot 
as  to  the  land,  5.  Judgment  tdrefaeitu  only  reversed,  6.  Probate 
decree  in  part,  6.  Judgment,  and  one  on  it,  liow  reversed,  7.  On* 
shall  reverse  a  judgment  to  bis  advantage,  11. 

REVERSION.     See  Remainder  be. 

REVENUE ;  defrauding  it  Sic-,  iii,  ch.  72,  a.  3  ;  cases  as  to, 
vii,  cb.  -2&i,  a.  4.  7  ;  a.  I2.  33.  See  Taxet  and  School  Dittrim. 
Seizures  in  revenue ;  cases,  vii,  ch.  334,  a.  3. 

REVERTER.     See  Forwudon. 

REVIVOR,  bill  of,  vi,  ch.  193,  a.  34.  If  pending  a  suit  pit.  or 
defi.  die,  hia  heir  or  executor  shall  have  the  bill  io  chancery,  vii, 
cb.  336,  a.  10.  1  to  9. 

REVIEWS,  vi,  ch.  189,  a.  1.  Geoeral  principles ;  review  is  t 
second  trial  of  the  same  acd^on  in  the  same  court,  and  by  another 
jury,  1.     Depends  only  on  Massachusetts  statute,  1.     Is  ft  new  triftl 
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OD  the  oM  issue  cfter  jadgfnont ;  caodaeA  to  ctvi?  actions  and  cases 
in  which  there  has  been  a  verdict,  I .  Whole  tried  de  novo,  3, 
Ijes  only  where  the  action  is  commenced  by  writ,  S. 

VI,  cb.  189,  a.  2.  Material  parts  of  Massachusetts  statntes  be. 
ID  the  Colony,  Pronnce,  and  State,  1  to  33. 

VI,  ch  189,  a.  3,  Cases  decided  thereon;  petitioner  held  to  the 
afiegations  in  fail  petition,  1.  Deft's.  appearance  cured  want  of  no- 
tice, 3.  Administrator  of  a  deceased  party  comes  in,  3 ;  but  8. 
No  new  trial  if  a  review,  4.  Where  no  costs,  6.  What  jiidgment 
where  the  pit.  is  nonsuited,  6.  Pit's,  affidarit,  how  received,  7. 
No  review  where  no  verdict,  9.  No  review  where  error  appears, 
10.  Not  granted  on  petition  when  suable  on  the  statute,  11.  Re- 
view granted  where  ihe  petitioner  was  entitled  to  error,  12.  Special 
jadgment,  13.  Costs  on  the  original  trial,  where  not  affected,  14. 
Court  requires  affidavits  of  the  facts  in  a  petition  be.,  IS.  Where 
full  costs.  16.  Defective  declaration  amended,  18.  He  In  whose 
favour  errir  is  corrected  is  the  prevailing  party,  19.  But  ooe  can 
be  granted,  20.  Endorser  of  the  writ,  how  a  wimess,  21.  Only 
where  the  suit  is  by  writ,  32.  Pit's,  affidavit,  how  admitted,  23. 
Justice's  power  as  to  a  recognisance,  34.  Betterment  act  extends 
not  to  review,  35.  Pit.  nonsuited,  as  no  review  lay,  deft,  has  costs, 
36.  Action  on  bond  of  review,  plea  performance,  bad,  37.  What 
•  good  bond,  28.  Attachment,  bow  lost,  28.  Party  died,  his  ad- 
iniaistrator  came  in,  29.  Three  dells,  reviewed,  judgment  against 
two  of  them,  third  had  costs,  travel,  and  attendance,  and  for  his 
witnesses,  30.  Pit  in  review  not  entitled  to  it,  court  will  abate  his 
writ  tx  qfido,  31.  A  review  discontinued,  not  a  bar  to  another,  33, 
Renew  on  a  trustee's  petition  granted,  33,  34. 

VI,  cb.  189,  a.  4.  Bond  and  other  material  forms  in  revison; 
material  parts  thereof. 

IV,  ch.  139,  a.  3.  Dudley's  ease,  1.  No  mending  the  plead- 
bga  in  review. 

IV,  ch.  130,  a.  4.  A  review  can  be  had  only  where  a  trial  and 
verdict  has  been  bad,  1. 

VI,  ch.  19S,  a.  34.  Renews  in  chancery;  principles  of  them 
in  that  court.     Bill  of  review  in  equity,  ni,  ch.  336,  a.  11. 

REVOCATION  of  a  submission ;  may  be  any  time  before 
award  made;  but  the  bond  is  forfeited,  i,  ch.  13,  a.  14.  15.  Mar: 
rieEe  of  a  feme  sole  revokes,  15;  v,  ch.  1<]1,  a.  3.  19. 

Ul,  ch.  93,  a.  3.  38.  Revocation  of  a  will  not  to  bo  proved  by 
parol  evidence  ;  several  cases  of,  iii,  ch.  93,  a.  3,  6  ;  a.  3.  S. 

in,  ch.  101,  a.  5,  S3.  Revocation  of  a  will  by  implication,  as 
.  by  the  birth  of  a  son  be.,  33.  Statute  of  frauds  does  not  extend 
to  implied  revocations,  34.  Implied  revocation  of  a  potv<>r  of  a(- 
tttro^,  34. 

IV^  cb.  114,  a.  ?■  1.    Revocation  of  uses,  3. 

IV,  cb.  132,  a.  3.  3.    Contracts,  or  uses  revoked  or  nob 


.y  Google 


47S  INDEX. 

IV,  cb.  127,  a.  8.  How  may  a  will  be  revoked,  I  to  36.  £qui< 
tj  controls  tbe  law,  rii,  c)i.  225,  a.  6.  fil. 

RHODB  ISLAND,  statute  titles  ia,  vii,  cb-  223,  a.  4. 

RIDING  ARMED,  rn,  cb.  204.  a.  6.  13.  Riding  or  soiog 
armed  is  an  ofieoce  against  the  public  peace,  bow  punishable  (^ 
several  statutes. 

RIKNS  IN  ARRIERE;wbeoabadplea,ir,  cb.  131,  a.  6.  11. 
Admits  the  lease,  ir,  cb.  117,  a   5.  13. 

RIENS  PER  DESCENT,  and  except  Sic.,  t,  cb.  144,  a. 
18.7;  V.  ch.  151,  a.  9. 

RIGHT  ;  one  disputed  cannot  be  sold  or  devised.  See  Chue 
in  Action,  i,  ch.  24 ;  and  v,  cb.  172,  a.  4.  8  ;  a.  7.  33,  bow  right 
of  possession  supports  trespass. 

Coveaant  of,  iv,  ch.  116,  a.  7.  4.  How  imnjediately  bro- 
ken as  to  rieht  to  convey ;  rule  of  damans  ttc,  id.  See  Covenant. 

—^—  Or  entry  ;  bow  it  affects  the  operation  of  remitter,  it,  ch. 
114,  a.  9.     See  Entrtf  on  Land,  and  Entry  and  Poueuion. 

— —  To  redeem;  how  extended  oo,  v,  cb.  136,  a.  14;  and 
debtor's  right  to  redeem,  id.  Could  not  be  taken  in  execution  for 
debt  till  A.  D.  1759,  id.  May  now  be  sold  at  auction,  id.  Sea 
Mortgages,  iv,  cb.  112;  also  Paan  and  PUdgt. 

—  Writ  of.     See  WtU  of  Right. 

RIGHT  HEIRS.  See  DwenU ;  also  Itkeritancet.  Whera 
words  of  purchase,  iv,  cb.  135,  a.  5.  15,  16,  17,  19,  33.  Where 
words  of  limitation.     See  Lintiiation. 

RIOTS  indictment  for,  vii,  ch.  211,  a.  I.  lUots  be.,  what; 
unlawful  assembly  or  rout,  what,  1.  Punisbment,  1.  What  a  riot 
or  not,  2,  3,  4.  Material  parts  of  the  indictment  in  tbe  case  of 
Runnels  and  others,  5.  The  words  tn  terror  of  the  people,  not  al* 
ways  necessary,  5 ;  reasons.  A  trespass  done  and  committed  by  a 
number  unlaivfully  combined,  is  a  riot,  5. 

VII.  ch.  211,  a.  3  Material  parts  of  Massachusetts  statute  of 
Octnber  28,  1786,  as  to  riots,  1,  2.     Massachusetts  act  of  1751, 3. 

VII,  ch.  311,  a.  3.  The  indictment  be.  is  usually  at  common 
law,  1.  References  and  cases,  1.  In  one  for  a  riot  may  be  a  count 
for  a  common  assault,  1 .  Other  matters  may  be  joined,  1.  Women 
may  be  guilty  of  a  riot ;  not  minors  under  fourteen,  3.  In  an  in- 
dictment for  a  riot,  it  must  be  clearly  stated  for  what  illegal  act  the 
rioters  assembled,  3. 

RISKS  ENTIRE  kc  ,  ii,  ch.  40,  a.  20.     See  Ijuurance. 

RIVERS,  navigable  ;  no  towing  paths  on  iheui  at  common  law, 
it,  cb.  68,  a.  2.  10,  11.  Tide  waters;  if  such  right  exist,  it  is  by 
custom,  11.     See  Fuheria. 

,  II,  cb.  68,  a.  2,  A  oavigable  river  is  a  public  highway,  7.  Sus- 
qtiahanna  and  other  great  fresh-water  rivers  aru  navigable  rivers,  7. 
Every  subject  may  fisb  in  a  navigable  river,  6.~  Rivers  not  naviga- 
ble belong  to  tbe  proprietors  of  the  land  Stc.,  7.  Each  to  the  mid- 
dle &c.  7.     Not  so  navigable  rivers,  7.     By  act  of  Cnogress  our 
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iresMrn  riven  are  public  liigbwayi  kc.,  8.  What  is  a  aavi^able 
river,  10.  Erery  DBvigable  river  bb  high  as  the  tide  ebbi  and  flows 
bebogs  to  the  kiDg  or  public.  12.  In  this  respect  we  hare  adapted 
the  English  priaciples,  13.  Special  pleas  as  to,  13.  Soil  of  navi- 
gable rivers  prima  facie  in  the  public,  14 ;  a.  3.  £. 

II,  ch.  68,  a.  3.  6.  In  rivers  where  tbe  tide  does  not  ebb  and 
flow,  owners  of  adjoining  lands  own  to  the  middle  ;  but  sioce  1 698, 
our  legislature  has  regulated  in  them  the  salmon,  shad,  and  aiewive 
fisheries;  and  since  1741,  mill-dams  when  obstructions  to  such  &sb- 
eries.     See  MiU-Dam*  and  Bridget. 

II,  cb.  68,  a.  4.  Cases  on  the  Colony  law  ;  one  cannot  by  a 
mill'dam  obstruct  navigable  rivers,  1.  But  a  dam  across  sucb  river 
is  an  o&nce  only  by  statute,  9.  But  if  aiwve  tide  waters  owners 
of  tbe  land  each  side  may  erect  a  dam  Sec.,  2. 

II,  ch.  68,  a.  5.  Tenants  in  common  having  land  Qn  botb  sidet 
of  a  river,  and  divide  by  it,  tbe  middle  is  the  line. 

II,  cb.  68,  a.  6.     Rivers  in  New  York,  10. 

ROBBERY,  indictment  for  8lc.,  vii.  ch.  314.  See  Larcmy  and 
Bobbery.     Robbery  at  sea.    See  Piracy. 

ROBBERS,  bound  by  recognisance  to  their  good  behaviour,  v, 
eb.  150,  a.  9. 

ROCKETS,  laws  and  puniahments  as  to  theio,  vii,  cb.  306, 
■.  3.  I. 

ROGUES  AND  VAGABONDS  ;  laws  and  punishments  a«  to 
d>em,  vii,  ch.  206,  a.  4.  I.  To  call  one  a  rouge  is  not  actionable  \ 
Is  only  a  word  of  beat,  ii,  ch.  63,  a.  4.    See  Defamation. 

ROLL  OF  EQUIPAGE,  what  is  one,  ii,  ch.  40,  a.  13.  12. 
Want  of  one,  bow  material,  ii,  ch.  40,  a.  17.  6. 

ROLLS  OF  COURTS,  called  their  records,  v,  ch.  166,  e.  1. 

ROMAN,  or  civil  law  ;  its  principles  as  to  bailments,  i,  ch.  17, 
«.  17;  i,  ch.  1,  a.  7. 

ROOTS  of  trees  running  into  neighbour's  lands,  iii,  cb.  76,  t. 
8.  18.  How  a  part  bis;  seem,  as  to  tbe  boughs;  quart. 

Roots,  annual,  are  emblements,  and  go  to  the  exectitor  or  ad- 
ministrator  Sic,  iv,  ch.  133,  a.  3.  3.  Act  against  digging  up  roots, 
V,  ch  172,  a.  b.  Roots  in  a  policy,  the  meaning,  ii,  cb.  40, 
a.  20.  2H. 

ROUT,  vii,  ch.  211.    See  BioU  Sic. 

ROUBLE  OF  RUSSIA,  how  valued  in  a  policy,  ii,  cb.  40, 
a.  28.  17. 

RULES  OF  COURT,  power  to  establish,  vi,  ch.  187,  a.  6.  3. 
Supreme  Court  of  the  United  States  adopts  those  of  chancery  and 
Kind's  Bench,  vi,  ch.  194,  a.  6.  5,  See  Practice;  tee  Courti,  vi, 
ch.  187. 

VI,  cb.  187,  a.  7.  31  to  36.  18.  Rule  of  tbe  Supreme  Court  of 
tbe  United  Stales  6{C. 

AOI..  viu.  60 
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RUNAWAYS,  vii,  cfa.  306,  a.  4.  2.  Laws  and  punisbmenta  as 
to  tbem. 

RUSHES ;  is  a  good  custom  for  inhabitants  of  a  town  to  cut 
rushes  on  a  common  there,  i,  ch.  36,  a.  2.  9  ;  but  quare. 


SABBATH.    See  Lor^i  Day;  also  Sunday. 

SACRAMENT ;  guo  varranto  ioformation  against  one  as  ii»7or, 
for  not  haviuE  taken  it  in  proper  time,  ri,  cb.  186,  a.  14.  8. 

SAFE  CONDUCT  ;  manner  of  pleading  safe  conduct,  ir,  ch. 
131,  a.  7.  2  ;  and  passports. 

VT,  ch.  186,  a.  18.  Act  of  Congress  to  punish  the  rioluion  of 
safe  conduct  or  pssBpMts;  these,  as  to  subjects,  are  usually  die 
law  of  the  land,  2.  Use  of  them  among  nations,  2.  Colony 
laws  as  early  as  1641,  rnTolred  the  principles  of  them,  3.  In  the 
royal  Provinces  the  king's  governors  granted  them,  3.  Granted  by 
others,  3.  How  granted  by  Congress  add  eommaaders  of  oar  ar- 
mies in  the  revolution,  3.  Implied  ones ;  and  now  the  president 
mni3  them,  4.  Act  of  Congress,  June  1796,  as  to  tbem,  6. 
Breaches  ol  tbem  at  sea  are  within  the  admiralty  jurisdictioa,  6. 
How  to  be  pleaded  as  a  license,  7. 

SALARIES  of  ministers  of  the  gospel,  how  recovered.  See 
Minutert  and  Religion,  ii,  cb.  48. 

SALE  OF  GOODS ;  what  a  complete  sale  so  as  efiectually  to 
vest  the  property  in  the  buyer,  v,  ch.  139,  a.  8.  9. 

SALT-PANS  are  fixtures,  and  go  with  the  inheritance  to  the 
heir,  iii,  eh.  76,  a,  8.  33 ;  iv,  ch.  133,  a.  3. 3. 

SALVA  ET  ARCTA  CUSTODIA;  when  a  deblor  must  be 
kept  in,  v,  ch.  144,  «.  17.  9. 

SALVAGE,  vii,  ch.  237.  Case  of  the  ship  Mary  Ford,  at^odged 
to  the  last  possessor,  paying  salvage,  s.  3,  7,  28  ;  and  s.  46, 49,  fiO ; 
in  cases  of  recapture. 

Ill,  ch.  76,  a.  T.  Salvage  is  a  reasonable  reward  for  finding  pro^ 

a  at  sea,  25.  Whit  is  reasonable,  35.  The  finder  has  a  lien 
e  property  found  ;  that  enables  him  to  hold  it,  or  to  recover  il 
from  any  stranger.  26.  As  lo  the  rate  of  salvage,  every  case  must 
depend  on  its  circiHuatances. 

American  cases  ;  Ingersoll  8i  al-  v.  Ship  Albion,  one  half;  and 
the  court  divided  the  salvage  among  owner,  master,  and  crew,  37. 
Case  of  the  Mary  Ford,  salvage  $1S,000,  28.  Neptune's  case, 
salvage  f  1600,  39.  Tborndike's  case  of  bales  of  cotton  taken  np 
afloat ;  above  half,  30.  The  crewa  stving  the  proper^  ue  admitted 
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witnesses  of  neceaaity,  30.  Act  of  Congress  of  December  5, 1775, 
gare  the  English  proportions  as  to  recaptured  vessels,  31.  To 
eolille  to  salvage,  Uie  danger  of  loss  must  be  great,  32.  Salvage 
does  not  imply  a  cootract,  33.  Half  for  salvage  in  Delaware  Bay, 
33.  Goods  saved  are  not  subject  to  the  ordinary  revenue  laid,  32. 
Other  proportions ;  apprentices  entitled  for  tbetnselves,  32.  Several 
English  cases  and  authorities  collected,  33,  34.  Other  notions,  34. 
Hoiv,  generally,  a  reaaoaable  allowance  runs  tbrougb  all  the  cases 
of  goods  saved  at  sea,  cast  on  shore,  exposed  to  Gre,  or  arrested 
troai  pirates  or  enenoies,  3b.  What  actions  the  owner  and  finder 
may  have  as  to  each  other,  and  as  to  strangers,  35.  Triable  in  the 
admiralty  courts,  vi,  ch.  186,  a.  9.  To  a  passenger,  ii,  cb.  57,  a. 
3.  38;  vii,  ch.  234,  a.  9.  21.  Construction  of  salvage  act  of  Coo- 
gress.     Salvage,  neutral  recaptured,  vii,  cb.  227,  s.  68. 

SAMPLE  ;  goods  delivered  and  accepted  by  sample,  as  part  of 
the  things  sold,  take  the  case  out  of  the  statute  of  &aud,  i,  cb.  32, 
a.  10.  1,  Otherwise,  if  not  a  part  of  the  things  sold,  ii,  cb.  62,  a.  5. 
5.  And  market,  ii,  cb.  46,  a.  3.  6.  As  to  qiuU^,  ii,  ch.  63,  a.  3. 
What  it  proves,  17. 

SANCTUARY  ;  the  plea  of,  never  allowed  in  the  United  States, 
nor  in  E^glasd,  since  21  Jam.  1.  c.  26,  vi,  cb.  193,  a,  36. 

SANITY ;  one  of  age  and  of  sane  mind,  may  devise,  tv,  cb. 
127,  a.  2,  a.  4.  Who  is  of  sane  mind.    See  IntanUy. 

SAND ;  law  against  digging  sand  be.,  v,  ch.  172,  a.  S. 

SATISFACTION.  See  Accord  and  Satiifaction,  v,  ch.  155  j 
vi,  ch,  179,  a.  4  ;  V,  ch.  146  Sic. 

IV,  cb.  121,  a.  3.  13.  Where  a  bond  be.  is  saUsfied  by  a  less 
sum,  horse,  &ic. ;  and  how  pleaded. 

SAVE  HARMLESS,  iv,ch.  116,  a.  4.  Covenants  to  save  bann- 
less  as  to  lands,  are  to  be  coosirued  on  the  principles  on  which 
those  for  quiet  enjoyment  are  construed,  1  to  10. 

IV,  ch.  116,  a.  5.  Covenants  to  save  hartnless  in  the  United 
States,  1,  3.    See  Qtiiel  Etyoyment. 

IV,  cb.  I3l,  a.  3.  19.  Plea,  saved  harmless,  not  shewing  bow,  is 
bad ;  but  only  on  special  demurrer. 

IV,  ch.  121,  a.  4.  Shewing  how  performed,  1,  6,  6,  7,  9,  10. 
See  Aon  Dammjicatvu  ;  pleas  on  ibis  head,  iv,  cb.  121,  a.  4.  1  to 
19;  and  a.  3.  19. 

V,  ch.  169,  a.  1.  Debt;  pleas  saved  harmless.  General  princi- 
ples. Plea  applies  to  many  cases  in  which  deft,  may  say  be  has 
taved  the  pit.  harmJeti,  or  that  he  is  not  d<nanified. 

V,  ch.  169,  a.  3.  Sureties.  Where  is  a  surely  damnified  so  as  to 
sue;  the  nature  of  tbe  principal's  promise  to  his  surety,  1.  He  ic 
damnijUd  as  soon  as  put  to  any  expense,  1.  If  the  sure^  pay  the 
debt  of  his  own  accord,  he  may  sue  his  principal,  2,  3.  And  solvent 
sureties  pay  equally,  3.  Principal  must  indemnify  his  surety,  though 
he  pays  a  usurious  contract,  4.     Surety  cannot  plead  duress  of  ^ 
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Elnclpal,  &.  If  the  surety  bare  an  absolute  bond  of  iodeiDiutjr, 
I  must  relj  on  that,  5.  It  may  be  payable  before  tbe  principal 
boad,  4.  Four  Freacb  rules,  &.  Surely  may  be  damnified,  tboi^ 
the  principal  pay  the  debt  after  the  day,  6. 

V,  ch.  169,  a.  3.  Pleas.  What  principal  may  plead  to  debt  on 
his  bond  to  indemnify,  1.  When  deft,  pleads  he  has  saved  harm- 
less, he  iDUBt  ahew  how,  2.  This  but  form,  3  &t  3.  But  not  i^m- 
nified,  is  good  &u:.,  3.  A&  it  leaves  the  pit.  to  shew  how  damnified, 
3,  4.  Same  principle ;  tenant  is  uot  damnified  by  an  unlawful 
•victionr&-  Plea,  perlormed  coveDani5,  muit  state  them,  and  shew 
bow,  6. 

V,  ch.  169,  a.  4.  To  a  bond  to  indemnify,  plea  ought  to  be,  not 
damnified,  I.  Otherwise,  if  to  acquit  k-c,  I.  To  a  bond  to  io- 
demoify  and  save  harmless,  not  damnified  is  a  good  plea,  2.  Cases 
of  pleadings,  'i,  4,  5.  Principal  must  indemnify  his  surely,  though 
he  might  have  pleaded  the  act  of  limitation,  5.  Pleadings  aa  to  a 
counter  bood,  6. 

V,  ch.  I(>9,  a.  5.  ir  the  surely  pay  more  than  the  real  debt,  it  is 
his  own  loss,  I.  Special  case,  1.  Special  pleadings,  1.  Sureties' 
remedies  against  ench  other,  1.  And  special  plens,  2.  Where  iion 
damnificaiut  is  a  bad  plea,  3,  4.  Where  the  officer's  bend  indemni- 
fies, though  appointment  of  the  officer  (obligee)  he  renewed,  5.  A 
promise  to  indemnify,  a  surety  is  not  discharged  by  his  taking  the 
poor  debtor's  oath,  6.  Where  pleaded  inter  alia,  is  too  general,  7, 
Obligee  in  an  indemnity  bond,  may  sue  as  soon  as  damnified,  8. 
Several  points,  8.  A  surety  must  aitually  pay  before  he  can  call 
on  his  principal,  3.  Where  tbe  surety  may  shew  the  negligence  of 
the  obligee.  9. 

V,  ch.  161,  a.  7.  Covenant  to  save  harmless  as  to  t  certain 
bond,  is  a  release. 

SCHEDULES ;  as  to  those  not  made  at  tbe  time,  but  fairly 
ctlerwards,  ii,  ch.  39,  a.  6.  16. 

V,  ch.  162,  a.  3.  If  a  schedule  annexed  to  a  bond  be  taken  o^ 
tbe  bond  is  made  void,  3.  And  the  manner  of  pleading  this  matter, 
V,  ch,  173,  a.  1.  3. 

SCHOOLS,  ii,  ch.  58,  a.  3.  If  a  schnolmasier  frighten  away 
tnother's  boys,  an  action  lies,  rhough  not  fnr  keeping  n>scbool  near 
by,  20.     Nor  for  keeping  a  noisy  school  near  one's  office,  20. 

IV,  cb.  114,  a.  12.  Donations  to  support  schools  of  learning  are 
charitable,  and  valid  ;  cases. 

Vn,  ch.  21 1,  a.  4.  Ever  has  been  an  indirtsble  offence  in  this 
Stale  not  to  maintain  the  schools  required  by  law,  1.  Material 
pans  of  Massachusetts  siaiuies  aa  to  schoob,  1.  In  the  Colony, 
after  1647,  I.  of  1692,  2.  Of  1702,  3.  Of  1718,  4.  Sub* 
nance  of  an  indicimeni,  5.  Material  parts  of  tbe  act  of  June  25, 
1789,  6,  7.  8.  MassBchusetls  acts  as  to  dii'trict  schools  be  9 
Informations  baVe  been  61ed  also  for  neglect  he.  10.  School  di»- 
tricts,  V,  ch.  173,  a.  6.  3. 
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VII,  cb.  311,  a.  6.  Cases  decided  on  tbese  lavs  be.  iDdtcltnent 
igainsl  a  Iowd  for  not  providing  schools  &c.  bad,  as  it  did  not  cod- 
elude,  againat  the  form  of  the  itatuU,  I,  4.  Points  decided  as  to- 
ao  assessment  of  school  district  mooef,  2.  How  towns  may  alter 
Bchool  districts,  3.  Landi  of  resident  owners  Taxable  where  he 
lives;  but  if  tenanted,  where  tenant  lives,  4.  Assessors  not  liable 
&c.  if  they  tax  land  as  the  owner  requests,  though  not  there  tax- 
able, 5.  School  district  a  corporation  to  sue  a  contract  &c.,  vii,  ch. 
311,  a.  5.2. 

SCIENS,  expluned  in  evidence,  iii,  ch.  80,  a.  1.  53. 

Ill,  ch.  73,  a.  1  IT  one  teietu  keep  a  dog,  a  bull,  be,,  used  to 
hurt  persons,  enough  (o  shew  be  knew  one  instance  only,  33. 

n,  cit.  63,  a.  3.  Declaraiioo  the  defL  sold  a  musket  to  the  pit. 
aa  sound  inc.,  knowing  it  was  not  so,  &c. ;  leimter  must  be  proved, 
14.     Where  need  not  be  stated,  vi,  ch.  198,  a.  8.  14. 

SCILICET.     See  Videlicet,  vi.  ch.  192,  a.  9. 

SCINTILLA  JURIS;  in  feoffees  be.  to  uses,  iv,  ch.  114, 
a.  t6.  10. 

SCIRE  FACIAS,  is  sometimes  an  action,,!,  ch.  3,  a.  1. 

I,  ch.  39,  a.  16.  If  an  executor  do  not  plead  a  judgment  recov- 
ered against  the  testator,  to  the  action,  he  cannot  plead  it  to  the 
tare  facial,  19. 

Ill,  ch.  75,  a.  12.  Musi  be  returned,  fi;  a.  14.  Judgment  on, 
against  administrators  be.  in  cases  of  waste ;  execution  is  against 
their  bodies  also,  6.  So  trustee,  8.  To  revive  a  judgment,  14, 
To  renew  exerution  where  title  fails,  28. 

VII,  ch.  227.  Scire  fadat  sued  ;  original  pits,  joined  in  it.  except 
one  deceased,  s.  33  be.  Served  on  agent,  tenant,  and  attorney; 
<m  judgment,  'a  a  cotitinuing  of  the  former  action,  id.  Nothing  to 
be  pleaded  in  bar  to  it  that  might  have  been  pleaded  to  the  original 
action,  id.     Proceedings  on  several  principles,  id. 

V,  ch.  1 50,  a.  6.  Must  pursue  the  recognisance  and  judgment,  a.  6. 

VI,  ch.  190,  a.  1.  Scire  faaat  at  large  ;  general  principles ;  the 
nature  atid  office  of  this  writ,  I.  Is  founded  on  some  record,  1. 
Every  matter  must  he  pleaded  in  due  time,  2.  Sometimes  a  new 
action  ;  sometimes  a  mere  continuation  be.  3.  Always  on  a  judg- 
ment, 3*  New,  as  agninst  bail  be.,  3.  Always  a  judicial  writ,  3, 
4,  6.  In  a  plea  to  a  judgment  avoided  by  one  not  entitled  to  error, 
5/  Is  a  new  action  in  cases,  3  to  7.  General  principle ;  not  an 
action  when  used  to  carry  into  rfiecl  a  former  judgment,  8.  Is  ati 
action  when  nor  so  used,  8.  How  one  not  a  parly  to  the  record 
must  sue  this  writ  be,  9.  Must  pursue  the  very  terms  of  the  judg- 
ment, 10.  Given  by  13  Ed.  I.  c.  45.  To  revive  a  judgment,  II. 
And  how  and  cin  recngnlsonce,  1 1.  Can  issue  but  from  the  court 
where  the  record  is,  12.  By  it  a  judgment  twenty  years  old  may 
be  revived.  13;  several  points,  14. 

VI,  cb.  190,  a.  3.    Where  scire  fantu  is  proper  be.,  1.   Several 
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refereoces,  I.  On  our  trustee  act  iic.,  7.  A  gets  judgmeot  against 
B  and  C  ;  they  bring  error  and  B  dies,  A  may  suggest  his  death  ob 
the  record  and  sue  execution  against  B's  executor  &ic.  without  Msrs 
facuu;  reason,  3.  Scire  fadat,  how  issued  in  ejectment,  4.  If 
one  pit.  die,  not  necessary  If  deft,  cause  a  delay,  of  more  than  a 
year,  5  ;  reason.  Lies  on  a  judgment  recovered  by  judge  of  probata 
on  a  liearing  in  equity ;  the  manner,  6.  Costs  on,  how  they  relate  back^ 
7.  Power  of  the  Federal  court  as  to,  8.  Scire  fadat  to  execue  the 
judgment  of  a  deceased  justice  ;  Massachusetts  act,  9.  So  where 
a  debt  is  acknowledged,  d.  To  revive  executions  ;  and  form,  10. 
Id  outlawry.  It.  On  a  recognisance  certified  to  the  CommoB 
Pleas  by  the  Sessions,  11.  Title  to  land  levied  on  fails,  13.  Ph. 
dies  after  verdict  idrefacitu  issues,  13.  Deft,  dying  after  goods 
bound  on  execution  makes  no  alteratioo,  14.  As  to  husbaod  and 
wife,  15,  16,  17, 18, 19, 20.  Sdrefadtu  ng&inst  bail ;  when  against 
manucaptors,  2],  Bail  may  plead  the  principal  died  before  the  re- 
turn of  the  capiat  against  him  &c.,  22  ;  other  points,  22.  As  to 
bankrupts;  cases,  23.  To  repeal  letters  patent,  24.  Sdrefadatf 
how  sued  to  enforce  payment  by  insulments,  26,  36.  Must  be  one 
where  a  person  not  party  to  the  judgment  or  recognisance,  is  to  b« 
charged  or  derive  a  benefit,  27. 

VI,  ch.  190,  a.  3.  Proceedings  in  tdrefaeiat :  several  rules  and 
cases,  1  10  4.  Objection  to  want  of  one,  bow  waived,  5.  When 
too  late  for  tertenants  to  object  jctre/acuu  was  not  served  on  others 
6,  How  a  further  tdre  fadat  may  be  dispensed  with,  7,  Or  any 
for  a  time,  7  ;  or  not,  8.  Only  a  tdrefaeiat  lies  on  recognisance, 
9.  On  a  joint  and  several  recognisance,  but  cannpt  sue  two  of 
them,  10.  Wherever  one  is  to  be  named  in  the  execution  not 
named  in  the  judgment,  there  must  be  a  tdrefaeiat,  10.  But  not 
if  two  pits,  or  two  defis*,  and  the  death  of  one  is  suggested  on  the 
record,  11.  Survivors  become  the  party,  11.  Where  adminisUa- 
tor  &o.,  has  it  or  not,  13.     Is  amendable,  12. 

VI,  ch.  190,  a.  4.  Pleadings  in  Scire  fadat ;  may  be  pleaded  in 
bar  or  abatement ;  original  or  judicial,  I .  In  bar  concludes  by  an 
exccutio  non.  1 .  Not  matter  before  pleadable,  1,  2 ;  (v,  eh.  153, 
H.  5.  10.)  Where  payment  is  pleadable  by  4  and  5  of  Anne,  e. 
l6, 2,  Sdre  fadat  must  issue  on  a  recognisance  for  good  behaviour 
before  the  deft,  can  be  indicted  for  the  breach  of  it,  3.  Scire  fa- 
dat ought  to  be  short  8ic-,  4.  A  variance  not  amendable,  5.  How 
issued  against  tertenants,  6.  Where  tdre  fadat  does  not  estop  the 
bail,  ?■  Year,  how  computed.  8.  Deft,  in,  may  plead  no  such  re- 
cord, 9  ;  other  pleas,  9,  1 1.  No  defeasance  to  a  judgment  before 
given,  lO.  Against  survivors  on  judgment,  12.  What  tertenants 
may  plead  in  bar,  13.  No  damages  for  delay  of  execution  in  tdre 
fadat,  15  Several  rules  and  cases  in  pleading  in  tdrefaeiat,  15  lo 
34.  No  plea  the  principal  b  enlisted,  25.  Matters  not  be  objected 
fe  ietr</acMH,  3fi.     Insolvency  of  intestate's  estate  after  juc^ment 
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racoTered,  a  good  plea,  37.  How  pleaded,  37.  la  some  cases 
may  be  a  conclusion  actio  non,  38.  Only  far  bd  executioo,  39. 
A*0n  est  &1C.  coacluaive,  30      Bar  to,  31 ;  and  other  cases. 

V,  ch.  163.     Several  writs  of  Mcirefaeitu  against  bail  and  pleas. 

V,  cb.  140.     Scire  fadat  iu  aoDuity  cases. 

V,  ch.  144,  a.  8.  3.  4-  On  judgment  whereon,  the  pit.  dies  after 
it,  bow  to  revive  it, 

y,  cb.  138,  a.  11.     Sem  fadat  in  error. 

V,  cb.  150,  a.  3.    Can  only  issue  where  the  record  is. 

V,  cb.  153,  a.  5.     Bosh  v.  Gower ;  in  usury  cases. 

V,  ch.  167,  a.  3.  Is  barred  by  a  release  of  all  actions  or  exe* 
outions 

iSetre  faetoM  against  bail,  how  amended,  vi,  cb.  185,  a.  9,  On 
judgment,  vi,  ch.  185,  a.  9.     In  outlawry,  vii,  cb.  220,  a.  & 

SCOLD.     See  Common  Seold. 

SCYTHES  }  laws  respecting  the  carrying  of  them  naked  bc.^ 
ni,  cb.  304,  a.  1 1  ;  vii,  ch.  308,  a.  2. 

SEA.  Sea  banks  destroyed,  who  repairs  them,  and  when,  iv, 
ch.  117,  a.  3.  7,  8,  Sea-laws.  See  Admiralfy,  Fitheriei,  ^m  of 
the  Sea. 

1,  ch.  33,  a.  3;  Atkinson  e.  Maling.  Sale  of  a  ship  at  sea  is 
valid  if  possession  be  taken  on  her  arrival.  So  ships  mortgaged 
while  at  sea,  iv,  cb.  113,  a.  1.  7  ;  a.  5.  31,  50 ;  sea-letters. 

Sea-shore,  what,  li,  ch.  C8,  a.  4.  8.  Land  between  high  and  k»| 
water  mark.  Seaworthy.  See  /nmrance,  ii,  ch.  40,  a.  S3.  Sea, 
what,iv,  ch.  186,  a.  11.  13.  16. 

SEA-LETTER.     See  lUgitter. 

SEA-WEED  cast  on  laod,  is  the  owner's  sf  the  soil,  iii,  cb.  76^ 
a.  16. 

SEAL,  iii,  eb.  86,  a.  I.  16.  Where  a  naj-k  may  be  in  the  place 
of  a  seaL     See  Mark. 

SEALING,  iii,  cb.  90,  a.  1.  36.  Wherever  a  private  one  a  used, 
it  must  be  proved ;  and  no  foreign  seal  is  public  bat  that  of  the 
state,  36.  One  of  a  foreign  court  of  law  must  be  proved,  36. 
What  is  a  seal,  26  ;  ii,cfa.  60,  a.  13.21. 

lit,  ch.  99,  s.  13.  Sealing  a  will  is  not  evidence  ef  signing  it. 
Nor  is  sealing  it  necessary,  iv,  cb.  137,  a.  7.  10.  Seal  of  a  conn 
must  be  proved,  iii,  ch.  96,  a.  4.  17. 

IV,  cb.  107,  a.  1.  Tearing  off  the  sea),  14.  If  the  seal  of  one 
obligor  be  torn  oS,  ibe  deed  is  vacated,  except  where  only  several, 
14.15.  But  not  if  torn  off  in  court ;  cases.  Jury  may  find  it  was 
by  accident.  If  a  Acal  be  torn  off  a  deed  of  a  thing  in  livery, 
the  deed  is  yet  evidence ;  as  this  rests  in  possession  ;  otherwise  of 
a  thing  in  agreement,  as  this  rests  on  contract. 

IV,  cb.  109,  a.  3.  4.  if  A  execute  a  deed  for  himself,  and  his 
partner  in  his  presence  and  by  his  consent  and  eutboriiy,  it  is  good, 
though  but  once  sealed,  and  one  seal ;  Ball's  case.  Where  partners 
cawiot  bind  partners  by  deeds  sealed.    See  FartHer$.    The  public 
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Mai  of  OD0  State  ia  recognised  in  aDother  as  a  part  of  the  law  cS 
nations,  iii,  cb.  96,  a.4.  17.  A  fact  certified  under  the  great  seal 
of  a  country,  when  evideace,  17. 

SEAMEN.  Their  wages  not  insurable,  ii.  cfa.  40,  a.  4.  1.  See 
f^agt»  of  Seamen,  ii,  ch.  67. 

SEARCH  }  right  of  it  stated  ;  RobiDson  v.  Jones,  ii,  ch.  40,  a. 
17.  IB.  Belligerent  has  a  right  to  stop  and  search  a  neutral.  But 
ii,  ch.  40,  a.  17.  3 ;  Salouci  v.  Johnson ;  three  judges  held  other- 
wise ;  contra,  Jarrel's  case,  3 ;  vii,  ch.  327,  s-  84. 

SEARCH  WARRANT,  iii,  ch.  96,  a.  3.  8.  Custom  house  of- 
ficers enter  a  bouse  to  seize  goods  at  their  peril  of  finding  them 
there. 

VII,  ch.  317,  a.  2.  To  get  one  the  complainant  most  swear  pon- 
tively  his  goods  hnve  been  stolen,  2.  As  to  the  rest  he  suspects 
they  are  in  such  a  house ;  forni  of  the  complaint,  2  fiic.  Warrant 
and  proceedings  thereon,  8,  9.  Grounds  on  which  issued  ;  mode 
of  execution  ;  if  the  stolen  goods  be  there,  officer  and  assistants 
excused  breaking  doors  sfVer  demand  ;  if  not  there,  seems  Ihey  are 
excused  but  the  complainant  is  liable  if  not  there;  and  v,  cfa.  172, 
«.  7.  5.     The  justice  must  name  the  place  to  be  searched,  id. 

SECK  RENT,  ii,  ch.  55,  a.  4.  3.  Ot  barren  rent  reserred  by 
deed,  but  no  clause  of  distress  ;  and  v^  ch.  151,  rent. 

SECOND  MARRIAGE  ;  bow  void  ;  and  issue  illigilimaie.  See 
Polytramy,  ii,  ch.  46,  a.  2  ;  vi,  ch.  198,  a.  10. 

SECOND  PURCHASE  Stc- ;  where  void  fiic.,  iii,  ch.  69,  a. 
3.  9.  A  agrees  lo  sell  Und  to  B,  at  common  law,  and  refuses  to 
make  assurance,  and  sell  to  C,  who  hath  knowledge  of  the  first  bar- 
gain,  B  may  have  case  or  deceit. 

IV,  ch.  104,  a.  3.  13.  A  second  purchaser  has  notice  of  the  first, 
bis  purchase  is  void,  though  the  first  deed  be  not  recorded,  iv,  cb. 
132.  a.  6. 5  ;  and  possession  by  the  first  is  notice  ;  and  Child's  case. 
V,  ch.  109,  a.  10.  So  as  to  an  attaching  creditor,  iv,  cb.  104,  a.  3. 
13.  32  J  iv,  ch.  109,  a.  6.  7;  a.  9;  iv,  cb.  112,  a.  2-  9,  mortgages; 
iv,  ch.  112,  a.  6.  57;  a.  7.  2;  iv,  ch.  Ill,  a.  6.  1  to  IS. 

SECRETARY  of  stale ;  mandamut  to ;  Marbury  t>.  Madison, 
iv,  cb.  106,  a.  2.  2. 

Of  a  country ;  a  copy  certified  by  biat,  when  evidence,  iii, 

ch.  96  a.  4.  17. 

SECUNDUM  ALLEGATA  8ie.,  v,  ch.  141,  a.  2.  7. 

SECURITY  for  money  may  be  void,  and  contract  not,  i,  ch.  34. 
a,  S  ;  Robinson  v.  Bland,  1. 

SECURITY  of  the  peace ;  and  security  of  good  behariour. 
See  Perue  and  Good  Behaviour,  lecurity  oftac,  v,  ch.  1 50,  a.  9  be. 

SE  DEFENDENDO,  vii,  ch.  312,-a.  2.  Or  in  self-defence  ii 
excusable  rather  than  justifiable,  16.  Where  one  may  excuse  bomi- 
-cide  by  ihis  plea  of  self-defence  of  himself,  wife,  Sic.,  15,  16, 17. 
See  Homkide,  vii,  cb.  215;  v,  ch.  172,  a.  8.  4.  7  ;  vii,  ch.  216,  a- 
3.  1  to  18. 
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SEDGE  ;  act  afcatnst  catting  it  Szc.,  r,  cb.  173,  t.  5.  2. 

SEDITIOUS  WORDS,  libel  for.  Indictment  for,  od  act  of 
Congress  of  1798,  vii,  ch.  323,  a.  10.  Material  pans  of  the  indict- 
meot  of  Callender  for  a  libel  od  President  Adams.  Sedition  act  of 
1798,  Tii,  ch.  332,  a.  10.  1. 

VI,  ch.  223,  a.  30.  A  seditious  charge,  how  stated  to  have  been 
pvea  hy  Judge  Chase  ;  and  a.  3.  14. 

SEDUCTION,  ii,  cb.  64,  a.  3.  See  Baron  aitd  Feme,  i,  cb. 
9,  a.  18.  Criminal  conversation,  i,  cb.  6,  s.  7.  Case  of  the  daughter 
seduced,  ii,  ch.  46,  a.  11.  6-  No  action  lies  for  seduction  if  no 
promise  of  marriage.  Where  she  is  not  a  nitness,  iii,  ch.  90,  a. 
9.  9,  13. 

SEIZIN,  covenant  of,  iv,  ch.  115,  a.  6. 

SEIZIN  AND  DISSEIZIN,  iv,  ch.  104,  a.  3.  Seizin  and 
disseizin  ;  first  important  rule,  one  seized  of  lands  by  right  or  wrong 
can  convey  them  :  second,  one  not  seized,  but  disseized,  cannot 
convey,  though  he  has  the  right :  third,  one  seized,  even  by  wrong, 
may  well  covenant,  he  is  seized,  and  has  a  rigbt  to  convey',  1.  How 
want  of  seizin  is  an  incapacity  to  convey  or  devise,  2.  Neither  a 
mere  right  of  entry  or  of  action  can  be  conveyed  or  devised,  3. 
The  heir  before  entry  is  seized,  if  no  adverse  possession,  3.  And 
can  lease,  convey,  or  devise,  3.  Not  if  an  abatement ;  reasons,  3. 
So  as  to  intrusion,  3.  It  is  the  very  essence  of  a  conveyance  ;  and 
transfers  the  seizin  from  the  grantor  to  the  grantee,  3.  One  is  not 
disseized  of  things  lying  in  grant,  but  at  bis  election,  3.  Seizin  caa 
be  only  of  a  freehold,  an  estate  for  life,  or  more,  4.  In  law  or  fact 
without  title,  4.  Disseizin  can  be  but  in  fee  simple,  4.  Tbes» 
points  illustrated  by  matters,  4.  Several  acts  that  give  actual  sola 
seizin,  5.  Several  acts  that  make  a  disseizin,  6.  Every  disseiziii 
is  a  trespass  ;  but  every  trespass  Is  not  a  disseizin,  6.  What  acts 
make  a  disseizin  among  parceners,  joint  tenants,  or  leosnts  in 
common  ;  Doe  c,  Prosser,  7,  8.  Adverse  possession  twenty  years, 
how  evidence  of  an  actual  ouster,  9.  A  deed  or  will,  is  void  and 
passes  not  land  in  the  adverse  possession  of  another,  10,  II.  If  one 
covenant  he  is  seized,  and  has  right  to  convey,  there  is  no  breach  if 
be  be  seized  in  fact  by  a  wrong  or  a  defeasible  title,  13.  Our  gran- 
tee on  the  execution  of  our  deed  immediately  become  seized,  if  the 
grantor  be  seized,  13.  And  if  the  estate  be  attached  as  the  grantee's 
Uie  attachment  holds,  though  the  parties  to  the  deed  cancel  it,  and 
a  second  conveyance  to  one,  knowing  of  the  first,  is  void,  13. 
And  eight  other  points  decided  in  this  action,  13.  One  in.posses- 
sion  of  land  claiming  it  in  fee,  is  seized  to  convey,  14.  Warrantee 
is  not  boond  to  stand  a  law  suit,  14.  An  executor  or  administrator 
may  convey  on  license  of  court,  though  there  be  a  disseizin,  16. 
And  may  sell  lands  the  deceased  fraudulently  conveyed,  15.  But 
see  Lee  v.  GaUison.  What  seizin  of  flats  itc.,  16.  Devisor  die^ 
seized  of  vacant  lands,  or  lands  not  occupied,  the  devisee  is  seized 
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without  entry,  17.  A  creditor  under  an  execution  levied  on  lanib, 
is  seized  and  possessed,  18.  Devisee's  sale  does  not  affect  the 
creditor's  lien,  18,  19.  Hotv  pariition  gives  a  right  of  possession. 
Cook  V.  A  Ilea,  20.  The  seizin  that  enables  one  to  convey,  31. 
Wlien  possesion  is  shifted  in  a  common  meadow,  22.  One's  cattle 
being  on  the  land  does  not  prevent  livery  of  seizin ;  but  bis  servant 
or  child  does,  32.  How  the  mother's  possession  is  construed  tbe 
seizin  of  the  after-born  infant  heir,  23.  The  effect  of  re-entry 
on  disseizins,  24.  As  if  A  disseize  B,  and  C  disseizes  A,  and  B 
re-enters,  be  has  trespass  against  C  for  B  by  hb  re-entry,  is  in 
ab  initio,  24,  25.  But  if  A  disseize  B,  and  enfeoffi,  or  lease  lo  C, 
and  B  re-enter,  he  cannot  have  trespass  against  C,  as  be  comes  in 
by  title,  and  quoad  him,  B's  re-entry  is  gone,  id.  If  one  enter  on 
my  land  without  claim  of  title,  he  disseizes  me  no  further  than  he 
occupies;  but  claiming  a  right,  his  seizin  extends  to  all  be  claims  a 
right  to,  26.  To  make  a  disseizin  of  unsettled  lands,  the  owner 
tnust  have  notice,  36.  Where  and  haw  tbe  wife  is  a  disseizoress, 
27.  If  A  trespass  on  my  land,  it  Is  no  disseizin  without  my  know- 
ledge thereof,  expressed  or  implied,  27.  Our  deed  when  recorded, 
relates  back  to  its  executions,  and  thence  seizin,  27.  If  one  have 
title  to  land,  and  fence  and  pasture  it,  claiming  it,  this  is  legal  seizin, 
27.  If  no  title,  is  but  trespass,  and  no  disseizin  of  the  owner  till 
be  has  notice  of  it,  direct  or  presumed,  27.  A  trespasser  long 
possessed  taods ;  the  owner  having  a  right  of  entry,  entered  there- 
on by  bis  attorney,  and  delivered  bis  deed  on  the  lauds  to  the  pur- 
chaser's attorney ;  lie  became  seized  Su:.,  28.  Grantor  must  re- 
gain seizin  before  he  conveys,  3S,  Commissioners  of  a  bankrupt, 
their  deed  ^  its  operation  &c.  on  1  Jam.  I.  c.  15,  29.  The  e^ct 
of  a  feoffment  at  common  law,  with  or  without  livery  of  seizin,  30. 
Without  a  mere  license  to  enter,  with,  estate  passed  at  tbe  moment 
of  the  livery,  and  not  before,  30.  If  the  grantee  on  our  deed,  he 
has  the  estate,  and  is  seized,  though  his  deed  be  not  recorded,  31. 
So  if  he  do  not  enter,  if  the  grantor  do  not  retain  adverse^,  31. 
On  our  statute  if  one  has  not  seizin,  he  cannot  convey,  83.  So  if 
A  grant  to  B,  and  be  be  in  visible  possession,  as  of  his  estate  in 
fee,  A  cannot  make  a  second  conveyance  to  another,  32.  B  ht^ds 
on  bis  seizin,  32,  A's  second  deed  cannot  raise  a  use,  as  he  is  ool 
in  possession  of  any  profit  or  use,  32.  Tbe  purchaser  of  an  equity 
of  redemption  atauclion,  on  execution  becomes  seized  immediately, 
unless  before  the  sale  the  mortgagor  be  disseized,  33.  What  is 
good  evidence  of  seizin  in  a  writ  of  right ;  Green  c.  Liter  &c  al ; 
ten  material  points  decided,  34.  A  material  case  of  seizin  and 
disseizin,  35.  How  seizin  is  necessary  to  maintain  a  writ  of  entry, 
36.  The  purchaser  of  the  debtor's  equi^  of  redemption  sold  on 
, execution,  can  aver  seizin  only  against  him,  his  immediate  tenants, 
or  assignees,  37.  When  an  adverse  seizin,  do  conveyance  &c.,  38. 
Wkat  tolls  an  entry,  39.     A's  mere  entry  on  B's  land  is  no  disseiz- 
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ifl,  39.  A  mother's  entry,  how  the  seiuD  of  her  childrea,  40. 
Grant  of  laud  by  our  legislature  not  approved  by  the  king,  conTeyed 
«  seizin  &c. 

IV,  ch.  104,  a.  4.  Possession,  1  to  10.    See  Pouasion. 

IV,  ch.  109,  a.  6.  Modes  of  conveying  lands.  Oo  all  our  statutes 
the  grantor  must  have  good  right  and  power  to  convey ;  that  is, 
seizin,  3,  4.  When  the  gratee  has  seizin,  S.  His  open  and  visible 
possession  is  notice  to  all,  5.  The  registry  of  our  deed  is  a  substi'- 
tute  for  livery  of  seizin,  as  to  notice,  10,  And  as  to  this  rightful 
and  viable  possession,  serves  as  well  as  this  livery  of  seizin,  10. 

IV,  ch.  109,  a.  7.  Is  our  statute  deed  recorded,  equivalent  to  the 
ancient  feoffraent,  or  the  ancient  livery  of  seizin  i*  1.  Registry  of  the 
deed  supplies  the  want  of  livery  of  seizin,  %,  Only  where  the 
grantor  has  a  right  to  convey,  3.  A  having  a  right  to  convey,  his 
deed  rectvded  has  the  effect  of  a  feoffment,  though  the  grantee  do 
Dot  enter,  3.  Is  so  as  to  notice,  not  so  as  to  working  a  disseizin ; 
reasons,  3.  Unless  delivered  on  the  land,  3.  One  material  differ- 
ence between  our  deed  delivered  on  (he  land,  and  the  feoffment 
with  livery  of  seizin,  a.  8.  4.  How  each  and  every  disseizin,  and 
in  every  county  must  be  defeated,  4.  How  to  be  riiewn,  iv,  cfa. 
113,  a.  5.54. 

Other  cases  of  seizin;  see  Conveyance.  And  seized  to  uses; 
see  Uttt.  Seized  so  as  to  devise  ;  see  Deviiei  ttc.  See  Warrai^ 
by  Disteixin. 

IV,  ch.  115,  a.  1.  Covenant  of  seizin  &g.  Covenant  one  is  law- 
fulW  seized,  1,  2,  3. 

fV,  ch.  115,  a.  6.  Covenant  of  seizb,  the  nature  and  form  of, 
how  broken  as  soon  as  made,  1 .  After  broken,  never  runs  with  the 
land  ;  rule  of  damages,  consideration  money,  and  interest,  iv,  cb. 
115,  a.  4.  35,  36. 

IV,  ch.  135,  a.  6.  Barker  v.  Badwell,  limited  seizin,  whereon  a 
devisee  may  be  grounded,  13.  Cases  of  disseizin,  iv,  cfa.  133,  as 
to  entry  and  possession. 

V,  ch.  149,  a.  2.  27.  Willard's  case,  seizin  or  not  by  executoti 
or  administrators. 

V,  ch.  151,8.3.  If  tenant  at  sufferance  refuse  to  quit  on  request, 
it  is  a  disseizin,  5. 

VI,  ch.  178,  especially  a.  20.  Seizin  of  several  Idods,  how 
pleaded. 

IV,  ch.  134,  8.  2.  If  A  and  B  disseize  one  of  luid  to  their  own 
use,  they  are  joint  tenants  by  disseizin,  13.  If  to  A's  use  he  is  sole 
tenant,  and  B  is  coadjutor,  13.  If  to  the  use  of  one  absent,  they  are 
Joint  tenants  hy  disseizin  ;  a  bare  entry  is  no  disseizin,  13. 

IV,  ch.  134,  a.  6.  0.  No  seizin  is  gained  under  a  deed  of  a  joint 
tenant  by  metes  and  bounds. 

VI,  ch.  ISO,  a.  10,  16,  20.  Seizin  implies  in  general,  sole  seizin; 
»  to  trespasses,  v,  ch.  172,  a.  7.  IS. 
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ly,  ch.  115.  See  several  cases  of  Diateizin,  fVarraniy,  com- 
tneociog  by.    See  MoHgaget. 

VII,  cb.  338,  a.  2.  Seizio,  how  laid  and  proved  in  a  mit  of 
right. 

SEIZED  TO  USES.    See  Utet. 

SEIZING  goods  on  execution  discharges  the  debtor,  though  they 
be  rescued,  li,  ch.  65,  a.  6.  For  forfeitures  ;  see  Fotfettura,  and 
Offencet,  vt,  ch.  186,  a.  9.  12  ;  rii,  ch.  237. 

Ill,  cb.  96,  a.  3.  8.  Officers  seize  goods  at  their  peril.  See 
Search. 

VI,  cb.  186,  a.  9.  8.  Where  seizures  of  goods  in  tDip(»t  eases 
«re  civil  causes,  of  admiralty  and  maritime  jurisdicticHi. 

SEIZURE,  vii,  cb.  327,  s.  43.  None  can  be  on  a  statute  after 
repealed.  General  principles  on  which  made,  vii,  cb.  2S4,  a. 
1.  1,  3. 

VII,  ch.  324,  a.  2.  Common  law  principles,  1,  3,  3. 

VII,  ch.  324,  B.  3.  Statutes  creating  forfeitures  and  authorial^; 
Mizures;  as  to  revenue,  2  to  IT. 

VII,  ch.  334,  a.  4.  Revenue  caaes,  1  to  3.  Mibgation  of  fioei, 
penalties,  forfeitures,  Sec.,  in  Federal  revenue  cases. 

VII,  ch.  234,  B.  5.  Emhai^o  act,  and  supplementary  act,  1,  4. 
Mandamus,  5.     Additional  act,  6,  8. 

VII,  ch.  224,  a.  6.  Armed  vessels  illegally  fitted  out,  how  liabl* 
to  be  forfeited  and  seized  ;  act  of  Congress. 

Vn,  ch.  324,  a.  7.  Judicial  decisions  as  to  seizures  in  revenue 
cases;  duties  not  paid,  ].  As  to  prime  costs  of  good,  3.  Seizures 
on  navigable  waters  for  vessels  of  ten  tons  &lc.,  3. 

VII,  ch.  334,  a.  8.  Judicial  decisions  as  to  embai^  cases  of 
seizure,  non-intercourse,  Su:.,  1  to  31. 

VII,  ch.  334,  a.  9.  Seizures  for  trading  with  an  enemy,  uaog  bis 
licences,  Sic.,  1  to  36.  Right  of  seizure  for  domestic  forfeiture,  16, 
Seizure  in  port,  11.     On  neutral  ground,  38. 

VII,  ch.  334,  a.  10  Seizure  of  armed  vessels  fined  out  agaimt 
law,  Gelston  v.  Hoyt  Si  al ;  twenty  or  more  points  decided. 

Vn,  ch.  334,  a.  11.  Municipal  forfeitures  yield  to  tbe  right  of 
capture,  I.  How  a  forfeiture  afiecls  an  innocent  purchaser,  3, 3, 4. 
A  foreign  condemnation  conclusive  of  American  neutral  proper^, 
though  founded  on  the  uojust  Milan  decree,  ft.  Rule  of  damage 
for  ill^l  seizure  by  a  privateer  of  a  neutral  vessel,  6.  Vessel 
forfeited  on  the  registry  act,  7.  ESect  of  re-recapture,  8.  Rule  of 
1756,  9,  10,  11.  Transfer  of  enemy's  ships  during  war  to  neu- 
trals, 13.  Owner's  property  how  seized  or  not  while  in  tbe  hands 
of  others,  13. 

VII,  tb.  SS4,  a.  13.  General  rules  of  proceeding  in  eases  I. 
seizures,  1.  Seizing  enemy's  property,  1  ;  sod  tbiug  forfeited,  5. 
Probable  cause,  1.  Manner  of  seiziog  8ic.,  5.  Filing  libel  8tc.,  of 
Claim,  6.    Further  proof,  7.    Evideoce,  8,  9.    General  rules  as 


..Google 


INDEX.  485 

to  costs  and  expenses,  10,  11,  12.    Joint  seizures,  13,  14.  Decree 

a  6n8l  dispOBsl  of  the  thing,  16,  l6,  17,  18.  Distiibutioo  of  prises, 
18.  Compelliog  prise  agents  to  account,  19.  Cases  of  prac- 
tice, 30. 

Vn,  c;h.  324,  a.  13.  Blockades  ;  cases,  l4o  fi.  Judge's  certifi- 
cate, where  inTslid,  vii,  ch.  224,  a.  12.  21. 

SELF-DEFENCE.  See  Se  Defendendo,  yii,  ch.  216,  a.  2,  a. 
3.  When  to  be  justified  or  not. 

SELECTMEN,  their  powers  and  duties  as  to  nusancea,  ways ; 
as  to  idiots,  and  others ;  as  jurors ;  the  poor  schools,  and  school 
districts,  inns,  lac. ;  contagious  sickness,  elections,  weights  and 
measureSf  &».   See  those  beads. 

SELLING  LAND,  ir,  ch.  11 1,  a.  6.  See  Powv  and  Licence*, 
ir,cb.  141,  a.  14. 

SEMPER  PARATUS,  pleaded  in  a  tender,  v,  ch.  170,  a.  2. 
33.    See  Tovt  Tempt  Fritt. 

SENATE  AND  SENATORS ; -Senate,  court  of  iropeachmenl. 
See  Tmptaehmenit,  vii,  ch.  222. 

SEPARATION  ;  articles  of,  between  husband  wife.  See  Baron 
and  Feme,  i,  cb.  19,  especially  a.  9,  a.  10  Sic.  Her  separate  main- 
tenance, bond  for,  is  valid,  i,  cb.  19,  a.  1.  3,  4. 

SEPARATE  FISHERY.    See  Fiihery,  ii,  cb.  68. 

SEPULCHRES  of  the  dead,  act  against  violating,  vi,  ch.  196, 
a.  12.    See  Dead  Bodiet. 

SEQUATUR  SUB  SUO  PERICULO,  iv.  ch.  124,  a.  4,  r.4. 

SEQUESTRATION  in  chancery,  vi.  ch.  193,  a.  33;  iv,  ch. 
13t,  a.  3.  3.  British  debts  sequestered  in  Georgia  in  the  war,  re- 
vived with  the  peace,  vii,  ch.  236,  a.  15.  12  be.  Where  issuable 
or  not,  vii,  cb.  326,  a.  12.  3. 

SERVANT.  See  ^ent ;  and  see  Matter  and  Servant.  Is  not 
a  witness  without  a  release,  where  be  does  the  injury,  iii,  ch.  90,  a. 
9.  2  be.    See  Evidence,  iii,  cb.  90,  a.  9. 

SERVICE  ;  if  I  engage  to  give  B  jlOO  for  a  year's  service,  be 
cannot  recover  ^75  for  nme  months,  unless  by  reason  of  sickness, 
-  or  act  of  God,  iii,  cb.  91,  a.  4.  IS  ;  iii,  ch.  102,  a.  1.  6.  See  Stat- 
new,  vi,  ch.  180,  a.  10.  4,  6. 

SERVICE  OF  WRITS,  v,  ch.  176,  a.  7.  The  various  difler- 
ent  ways  of  serving  writs,  and  process,  1,  2. 

V,  cb.  175j  a.  8.  Summonses  fiu:.  Have  always  been  used,  I. 
Form  of,  3,  3.  How  directed  ;  where  the  body  is  exempted,  4. 
Our  writ  of  attachment,  and  short  summons  to  the  deft,  attending 
it,  £,  6.  Scire  faciat,  7.  Times  of  service  before  the  court,  8. 
The  manner  of  serving  by  reading  copies  ficc.,  and  our  statutes,  9 
lo  19.  Where  some  of  the  defts.  are  out  of  the  State,  13  to  17. 
Writs  of  tcire  facial,  how  served,  18.  References;  no  civil  pro- 
cess to  be  served  on  Sunday,  20.     Service  must  be  fair  and  open. 
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SI.  or  a  writ  of  error  where /eme  sole  defl.  iiMrries  after  jadgment 
below, )   ch.  29,  a.  16.  31.  One  part  of  tho  defts.    See  Defti. 

SERVING  FOREIGN  STATES,  how  forbidden,  and  punisb- 
ed,  vi,  cb.  300,  a.  C. 

SESSIONS,  court-of,  vi,  ch.  187,  a.  10.  13.  See  Jvritdiction. 
If  one  disobey  its  order,  an  indictment  lies.  See  Indictment.  As 
to  poisoning  cattle,  iii,  ch.  7&,  a.  4. 

SET-OFF,  V,  cb.  163.  Depends  partly  on  common  law  princi- 
pies,  and  partly  on  statutes,  1.  Extends  only  to  mutua)  credits; 
Tiot  cases  of  torts,  1  ■  How  limited  among  partners  be.,  S  to  6. 
Deft,  cannot  sst-off  bis  debt  ngainst  the  pit.  when  he  cannot  sue 
him  for  it,  7.  A  judgment  against  one  may  be  set-offagainst  a  judg- 
ment against  two  on  common  law  principles,  8,  9. 

V,  cb.  168,  a.  2.  Debt  due  to  A  as  surviving  partner,  set-vff 
against  bis  own  debt  due  from  bim,  1.  Set-ofT  reducing  the  pit's, 
demand  below  40>.,  the  effect,  3.  Does  not  aSect  the  jurisdiclioa, 
2.     Otherwise,  a  payment  so  reducing,  3. 

V,  cb.  168,  a.  3.  Unliquidated  damages  cannot  be  off-set  in  Eng- 
land, 1.  Only  bonds  for  money  due  &c.,  2.  Set-off  in  the  nature 
of  retainer  by  agreement,  S.  So  retains  rem  for  repairs  made,  4. 
The  manner  of  pleading  a  set-^ff,  4.  Defl.  may  plead  a  bond  to 
an  executor  was  in  trust  for  the  estate,  and  add,  the  testator  owed 
the  deft.  &c.,'d.  Like  principle,  6.  Case  on  2  Geo.  II. ;  inlerio- 
cutory  costs  set-off,  8.  Final  costs  set-off,  9.  Costs  of  one  noit- 
suit  set-off  against  the  costs  of  another,  10,  II.  What  a  detainer, 
what  a  set-off,  12.  Difference  between  a  charge  to  be  deducted, 
and  a  mutual  debt,  12.  Del  credere  broker  may  off-set  a  loss 
against  the  premiums  received,  14. 

V,  ch.  163,  a.  4.  Where  liquidated  damages  may  be  set-off  l^ 
the  obligee  in  a  bond  when  sued  by  the  obligor  for  work  done,  1. 
Manner  of  pleading,  J .  Set-off  is  in  the  nature  of  a  cross  action, 
and  as  much  must  be  proved  as  necessary  to  support  an  action,  2. 
All  debts  to  be  set-off  must  be  due  in  the  same  right,  3.  Set-off 
of  two  parts,  one  good,'is  on  the  whole  good,  4.  Monies  lent  set- 
off against  an  aonuity,  5.     Several  cases  of  set-off,  6. 

V,  ch.  168,  a.  5.  Cases  in  the  United  States ;  Massachusetts. 
English  principles  of  set-off,  applicable  here  be.,  in  several  cases,  1. 
Material  parts  of  Massachusetts  ststuies  of  October  30,  1784,2. 
Of  February  27.  1794,  3.  Pit.  has  full  cosis  if  he  sue  for  above  £4 
in  the  Common  Pleas,  and  the  defu  reduces  the  pit's,  debt  below,  by 
(iliog  in,  4.  Where  deft,  may  file  his  demand  on  these  acts,  5,  6. 
A  drew  checks  in  favour  of  B,  who  afterwards  fails,  ajid  trustees 
appointed,  A  buys  B,s  note,  exceeding  the  checks,  this  cannot  be 
filed  and  set-off,  7.  Account  filed  against  a  note,  8.  Indorsee  sues 
the  maker  of  a  note,  no  defence  the  promisee  owes  him,  9.  A 
sues  B  and  C,  no  defence  B  has  a  demand  against  A,  9.  Where 
a  surety  in  a  bond  may  plead  and   set-off  agamst  a  note,  10.     An 
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iasolTeot's  note  bought  after  his  esuie  is  assigned  to  trustees,  can- 
not be  set-off,  U.  Uacenain  damage^  cannot  be  set-off,  II,  13. 
Factor  may  set-off  a  balaoce  of  account  against  bis  bond  to  his 
principal,  12.  The  factor  of  an  insolvent  sells  goods  to  A,  and 
floea  him,  he  cannot  set-off  his  debt  against  the  insolrent,  13.  En- 
dorsee of  a  note  sues  the  maker  he  cannot  set-oS  a  demand  against 
the  payee,  14.  Unless  endorsed  to  defrand  the  maker  of  his  set- 
off, 14.  Several  cases  uo  set-(^,  16,  17.  In  a  bankrupt's  case, 
18.  Promissory  note  set-off  against  a  debt  due  on  ao  arbitration.' 
bond  sued  ;  and  other  cases,  19.  A  brings  auumpnt  against  B,  he 
may  set-off  a  bond  A  gare  to  C,  and  he  assigned  to  B,  30 ;  other 
cases  to  27. 

V,  ch.  168,  a-  6.  Judgment  set-off,  1.  Judgment  set-off;  at- 
torney's lien  subject  to  the  equitable  claims  of  the  parties,  1 .  Pit's. 
attoroey's  lien  only  on  his  balance,  2,  3.  Costs  in  different  courts 
set-off,  snd  attorney's  lien  not  allowed,  4.  Like  principle,  5.  Pit. 
recovered  in  two  actions,  deft,  in  one,  damages  set-off;  not  costs, 
6.  Pit's,  attorney's  lien  does  not  affect  an  equitable  set-off  between 
the  parties,  7 ;  Factor's  case,  8.  If  a  party  die,  bow  a  set-off  muss 
relate  to  his  death,  9. 

II,  ch.  39,  a.  ?■  Set-off;  several  cases  in  cases  of  insolvency. 
See  Jtuolmncy. 

IV,  ch.  133,  a.  3.  18,  19.  Set-off  in  covenant,  and  debt  for 
rent,  v,  ch.  151,  a.  1 ;  Fletcher's  case.  See  Rent,  v,  ch.  l&l, 
«.  10. 

SETTLEMENT  of  paupers.     See  Poor,  ii,  ch.  53. 

SEVERAL  STATES.   See  Stata. 

SEVERANCE.  Svb  Sunmons  and  Severance,  v,  ch.  116,  a. 
4  be.     Severance,  iv,  ch.  134,  a.  3.  21. 

SEVERAL  6shery.  See  Fithery,  ii,  ch.  68.  Several  Swtes» 
statute  titles  in,  vii,  ch.  323,  a.  1  to  16. 

SEVERALTY.  See  Joint  and  Several,  ii,  ch.  43  ;  and  joint 
and  several  in  covenant,  iv,  ch.  107,  a.  7. 

SEWERS.  Commissioners  of  sewers  appoint  collectors  to  collect 
assessments,  and  give  them  lists  of  ihem,  and  warrants  of,  to  dis- 
train, as  for  town  taxes,  v,  ch.  136,  a.  15.  13.  None  if  all  con- 
cerned petition,  v,  ch.  136,  a.  15.  12.  One  not  to  be  benifited,  not 
taxable. 

SEXTON,  vi,  ch.  186,  a.  3.  S.  Mandamus  to  restore  a  sexton; 
for  his  place  is  an  office. 

SHADE  OF  TREES.  See  Tree*  and  Fixlvret,  iii,  ch.  76, 
a.  8;  andiv,  ch.  135,  a.  1. 

SHAM  PLEA,  vi,  ch.  180,  a.  12.  1  to  4.  As  to  amendments, 
Ti,  ch.  184,  a.  7.9. 

SHARES  in  corporations  ;  act  for  attaching  Ihem  &c. ;  v,  ch. 
136,  a.  14.  3.  See  Corporationt,  i,  ch.  32 ;  iii,  ch.  7C ;  v,  ch.  143; 
iv,  ch.  126.     Shares  in  crops.     See  Ualttt. 
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SHEEP.  See  Fenea,  ii,  cfa.  66.  Caaes  u  to  sheep  ;  alao  see 
Re^evin,  V,  ch.  171  ;  Poandt ;  rIso  lUieae. 

SHELL  FISH  ori^nally  belonged  to  tile  king,  v,  ch.  168,  t. 
3.  14. 

SHELVES  ;  where  waste  to  take  them  away,  iii,  ch.  78,  a.  9. 
3.     Intended  to  be  fixed. 

SHERIFF.  See  Officers,  iii,  ch.  76.  Including  sberiA,  iii,  ch 
75,  a.  2.  Sheriff's  office  is  judicial  and  mioiBteial ;  acts  as  jadga 
when  his  two  officers  concur  as  in  taking  bail  in  his  own  court,  4. 
Our  sheriff  has  but  little  judicial  power,  4-  Is  a  ministerial  officer, 
7.  And  so  may  execute  his  office  by  deputy,  except  in  special 
cases,  7.  If  an  officer  of  the  sheriff  insure  me,  I  have  case  against 
either,  7.  If  only  by  neglect  of  duty,  against  the  sheriff  alone,  7. 
Only  against  him  for  a  mere  omis«on  of  duty  by  his  deputy,  7. 
Misfeasance  is  the  deputy's  own  tort.  In  sheriff's  juries.  See 
Juriet. 

Ill,  ch.  75,  a.  7.  Case  against  him  fw  an  escape  from  an  io- 
sufficient  gaol  on  mesne  process  ;  for  the  extortion  of  hia  deputy,  i, 
ch.  31,  s.  11.  For  his  breach  of  a  penal  statute,  i,  ch.  31,  s.  13. 

Liable  in  trespass  vi  et  armit  for  bis  deputy's  act,  iii,  ch.  75,  a. 
7.  3.  In  an  action  against  him,  nominal  damages  as  the  pit's. 
debtor  was  insolvent.  His  power  to  serve  process,  and  as  a 
gaoler ;  several  cases. 

ni,  ch.  75,  a.  8.  Case  against  him  for  his  depu^'s  neglect  and 
misfeasance ;  five  points  decided,  13.  Not  liable  if  the  deputy  en- 
gage in  what  does  not  pertain  to  his  office,  12.  He  may  take  se- 
curity of  his  deputy  to  pay  htm  one  fourth  of  all  fees ;  Mattoon's 
case,  14.  Is  liable  for  the  thirty  per  cent,  interest  on  our  statute, 
though  his  deputy  receive  the  debt,  19.  One  after  removed  and 
another  appointed,  is  not  liable  for  the  act  of  one  once  his  deputy 
done  after  such  removal,  21.  Neither  he  or  his  deputy  is  liable  for 
not  executing  a  defective  execution,  23. 

HI,  ch.  75,  a.  11.  Is  liable  if  his  deputy  take  insufficient  bail; 
so  though  the  pit.  has  sued  the  bail  and  recovered  nothing  of 
them,  4. 

V,  ch.  136,  a.  14.  Sheriff's  bond,  bow  sued  for  the  benefit  of 
individuals,  22. 

V,  ch.  136,  a.  15,  On  sheriff's  death,  his  gaolers  empowered  to 
cominite  to  act,  and  bis  estate  itc.  is  liable  as  to  bis  gaolers  and 
deputies.  On  any  vacancy  in  bis  office  his  deputies  continue  to  act 
as  to  any  process  in  tfaeir  hands  at  the  time  as  if  no  vacancy ;  not 
TO  extend  to  sureties  who  signed  before  February  24,  1809,  14. 
To  none  but  pit.  or  deft,  in  the  action,  iii,  cb.  75,  a.  8.  13;  a. 
30  be. 

VI.  ch.  186,  a.  13.  5.  ^o  vmrranto  information  agabst  to  shew 
by  what  authority  be  held  the  office  of  sheriff. 

His  liability,  v,  ch.  136,  a.  8 ;  and  cases,  iii,  ch.  75. 
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SHEWS,  public.  Laws  against  and  to  puoish  them*  vij  cb.  208, 
•.3. 

SHIFTING  ESTATES  on  cartain  events  happening,  iv,  ch. 
125,.B.  5.  31  ;  ir,  cb.  134,  a.  3.  29. 

'  '■"■  Uses  or  use  to  alter  or  arise  on  a  marriage  or  other  event 
taking  place,  iv,  ch.  114,  a.  8 ;  iv,  cb.  134,  a.  3.  10. 

SHIPPING.  If  two  men  omi  a  ship,  and  one  sues  atone  id 
trespass  or  tort,  this  is  in  abatement ;  hut  in  contract  is  in  evidence ; 
but  if  one  of  two  be  sued  on  contract,  this  is  in  abatement ;  and  in  lorts 
mrt  may  be  legally  sued.  See  iii,  ch.  91,  a  3  ;  see  Abatement,  and 
Partner!  and  Part  Ovmtrt,  ii,  ch.  53.  , 

I,  ch.  33,  a.  3.  Our  ships  may  be  sold  at  common  law  so  as  to 
pass  the  property,  6. 

n,  ch.  47,  a.  5.  Where  a  ship  remains  the  same,  though  huUt 
over  and  has  every  part  new,  22. 

Matters  respecting  ships,  ii,  ch.  47,  a.  5,  1  to  33  ;  and  see  Part- 
nert  and  Part  Ovmeri,  ii,  ch.  52. 

A  shipping  paper  made  necessnry  by  law.  See  Seaman,  /imv- 
rance,  tic.  American  forfeits  privileges  or  not,  vii,  ch.  334,  a. 
12.23. 

Frauds  in  casting  away  ships ;  laws  lo  punish  them,  n,  ch.  303, 
a.  5.     Where  ships  run  foul  &tc.,  v,  ch.  139,  a.  6.  5;  other  cases. 

SHIPS,  register  of,  itself  is  not  evidence  of  property,  i,  ch.  33, 
a.  3.  6  ;  ii,  ch.  47,  a.  6,  as  to  transferring  ships.  Ships  !cc.,  wil- 
fully destroying  ;  act  of  Maine,  vii,  ch.  311,  i,  7  ;  of  Massachu- 
setts ditto. 

SHIP  WRECK.     See  Wreck*. 

SHOCKS  OF  CORN  loose ;  not  dtstrainable  for  rent,  v,  cb. 
151,  a.  1.  4. 

SHOE-MAKERS ;  their  stamps,  the  effiwt  of  them,  vii,  cb. 
208,  a.  10.  5. 

SHOOTING  at  marks  is  legal  8tc.,.ii,  cb.  M,  a.  3.  i. 

SHOP  BOOKS ;  bow  used  in  evidence  in  certaio  cases.  See 
Booh,  iii,  ch.  81,  a.  4. 

SHORE  is  (be  flats  between  high  and  low-water  mark,  i,  cb.  68, 
a.  3.  4. 

SICKNESS  ;  effect  of  it  on  a  contract  for  service,  t,  ch.  139, 
I.  &.  7 ;  White  v.  Currier.  See  Sermce.  As  to  seamen,  ii,  ch.' 
57,  a.  6.  12. 

— ^  Conti^ous;  laws  to  prevent,  ni,  cb.  308,  a.  13  to  16 
Statutes  both  Federal  and  State  ;  and  some  cases.     See  HmUtk. 

SIC  UTERE  (uo  ut  alienum  tion  Itedat ;  how  ibis  maxim  ap- 
plies in  many  cases;  especially  ii,  ch.  58,  a.  3.  17;  and  ii,  cb.  69, 
a.  3 ;  as  lo  lands,  1. ;  iii,  cb.  74,  a.  3.  16. 

SIGHT.  A  note,  or  bill,  or  order  payable  at  sight  or  oa  demand, 
must  he  demanded  in  due  time,  ii,  ch.  SO,  s.  1  to  $,  16.  Note  on 
demand,  s.  16. 

TOt.  viij.  63 
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SIGN  AT  INNS;  not  esseiitial  to  an  inn,  though  it  maybe 
eWdeace  of  one,  !i,  ch.  37,  a.  1.  1. 

SIGNING  DEEDS,  iii,  cb.  86,  a.  1.  A  bond  betfrees  the  pe- 
nal part  and  condition  is  good,  vii,  cb.  223,  a.  10.  40. 

Wills ;  what  is  a  leeal  signing  of  a  will ;  cases,  iv,  ch.  137^ 

B,  5  ;  iii,  ch.  B9,  s.  13.     Memorandum,  i,  th,  II,  a.  4.  11. 

SILVER ;  silver  money,  silver  mines,  Sic  See  Coin*  ;  ilio 
Monet/  and  Mine4.  . 

SIMILITUDE  OF  HANDS.    See  Bhndwriting,  iii,  cb.  88. 

SIMONY  J  not  evidence  in  Ouumptit  for  use  and  occupatioD,  ii, 
cb.  6A,  a.  3 ;  Cook  v.  Loxley. 

SIMPLE  CONTRACT ;  the  nature  of  it,  v,  ch.  162,  a.  1.  1. 
Debt  lies  on  it,  1.  And  in  debt  on  it  nil  debet  may  be  pleaded,  1. 
Several  cases  of  simple  contracts  oral  or  in  writing,  1.  Debt  lies 
not  on  a  bill  against  the  acceptor ;  his  promise  is  coUaieral,  2 ;  other 
cases,  3.  A  sells  lands  to  6  for  $1000,  A  may  have  debt  foe  it 
eren,  though.  B  is  evicted,  3.  Not  if  A  sells  a  ward,  4  j  reasiHia, 
4.  Debt  lies  on  all  simple  contracts  in  which  there  is  a  commuta- 
tion for  money,  S.  Not  often  brought ;  reasons,  5.  Debt  lie;  on 
an  account  stated,  6. 

V,  cb.  1^2,  a.  2.  Simple  contract  to  pay  by  inslaloienls  ;  debt 
does  not  lie  till  the  last  is  due,  though  ammpttt  does,  1.  A  like 
^ffiociple,  2.  Simple  contracts,  how  merged  in  a  specialty,  3.  Of 
five  men  in  the  bond  of  one  ;  Boreargu  v.  Hovey  k  sL,  3.  A  am- 
ple contract  discharged  by  another  negotiable ;  as  the  guardian's 
note  negotiable  for  the  simple  contract  debt  of  the  iMii  conipof,  4. 
Debt  generally  lies  on  a  promissory  note,  6.  An  original  implied 
contract  is  not  discharged  by  a  void  negotiable  note  given  by  the 
debtor  to  the  creditor,  and  bis  receipt  for  the  first  debt,  6.  .  Nor  by 
a  usurious  note  avoided,  6. 

y,  ch.  157,  s.  5.  A  »mple  cooract  is  discharged  by  a  deed  for 
the  same  dBmaiid. 

SIMPLE  LARCENT.  See  Lareeny  and  Robbery,  vii,  ch. 
314. 

SIMULATED  PAPERS,  ii,  ch.  40,  a.  28.  10. 

SIMUL  £T  SEMEL.  iv,  ch.  130,  a.  4.  31,  75.  In  reladon  to 
doner.     See  Doioer. 

SINCE  THE  LAST  CONTINUANCE,  vi,  cb.  177,  i.  12. 
The  piea  (darrien  continuance)  of  matters  since  the  last  contintt- 
ance  of  the  action,  is  pleadable  in  bar  or  abatement ;  several  rules 
and  cases,  1  to  19. 

SINGLE  BILL,  v,  ch.  142,  s.  19  be. 

'SINGLE  BOND;  or  one  without  a  condition.  See  Bond i 
and  V,  ch.  144,  a.  1.8;  and  »ng1e  bill  described,  v,  ch.  148,  a.  1, 
3 ;  V.  ch.  144,  a.  1.  8.     Debt  lies  on,  v,  ch.  143,  a.  19. 

SINGLE  VOUCHER.     See  Voucher:  and  iv,  ch.  129,  a.  3. 


^ 


..Google 


INDEX  491 

SURNAMES ;  introduced  into  England  by  die  Normaoa.  See 
Munomer. 

SISTERS  ;   nearer  akin  tban  grandparents,  ir,  cb.  126,  a.  3. 9. 

SLANDER.     See  Defamation,  ii,  cb.  63. 

SLAVERf .  A  verdict  that  finds  the  molber  a  slare  is  coaclu- 
sire  evidence  of  the  slavery  of  her  son,  where  no  manumission 
appears ;  Shelton  v.  Barl6w,  iii,  cb.  96,  a.  4.  4.  None  north-west 
of  the  Ohio,  vii,  cb.  323,  a.  1.3;  iii,  cb.  93.  a.  3.  36.  Ttlle  to 
slaveH  must  be  in  writing  recorded. 

VI,  cb.  194,  a.  6.  The  defence  of  it  is  odious.  Acts  against, 
how  construed,  vi,  ch.  196,  a.  8.  35. 

n,  cb.  53.  Was  recognised  in  Massachusetts  by  our  statutes  of 
1703,  1707.  See  Poor  f  and  there  several  cases  of  slavery,  ii,  ch. 
53,  a.  1.  31 ;  other  cases,  22,  23 ;  a.  I.  30,  34,  25  ;  a.  2.  5,  6 ; 
a.  3.  14.  Trespass  by  slaves  against  their  masters,  a.  3.  19,  30, 
21,  33. 

A  slave  is  a  chattel ;  slaves  witnesses  or  not,  iii,  cb.  98,  s.  31 ;  iii, 
ch.  80,  a.  3,  66 ;  iv,  cb.  133,  a.  3.  Owner  may  seise  his  slave  in 
another  State,  ii,  ch.  53,  a.  3.  35. 

Title  to'slaves  is  by  deed  recorded  in  Virginia,  vii,  ch.  323,  a. 
11.  28.  Five  years  adverse  possession  is  title,  vi,  ch.  179,  a.  19. 
Statutes  as  to  them,  39,  40. 

SLAUGHJER-HOUSES  ;  laws  directing  where  to  be  kept,  iii, 
ob.  74,  a.  5.  1.  See  Aiuancu,  vii,  ch.  208,  a.  10.  A  ousance  in 
a  criminal  view. 

SLIGHT  NEGLIGENCE;  in  cases  of  bailment  bow  viewed, 
i,  cb.  17,  a.  11.  13,  13.     See  Ba3ment. 

SLUICEWAYS  in  dams  tec.  for  fisb  to  pass  up  and  down,  ii, 
cfa.  a.  6.  1,  3,  4,  6,  7 ;  a.  7.  2,  6.  Called  often  passage-ways.  See 
Fiiheriet  Etc. 

SMALL  POX  ;  laws  to  prevent  it  spreading,  vii,  ch.  308,  a.  16^ 
See  Health,  and  Cont^ious  Sickneu,  eic. 

SMELTING-HOUSE  ;  where  a   nusance,  iit,  cb.  74,  a.  3.  19. 

SMITH'S  FORGE  ;  where  a  nusance,  iii,  cb.  74,  a.  3.  19. 

SMUGGLING ;  where  a  contract  grows  out  of  it  the  same  is 
void  or  not,  i,  ch.  1,  a.  S5.  Is  void  as  to  a  subject,  not  as  to  a 
foreigner,  i,  ch.  9,  a.  16.  6.  Voitf  as  to  him  if  he  pack  tic.  the 
goods  for  smuggling,  7.  Id  a  suit  against  the  owner,  the  master 
who  smuggled  the  goods  is  not  a  witness  Sec.,  iii,  ch.  101,  a.  3.  10; 
iii,  cb.  90,  a.  9.  10. 

SOCAGE.  Land,  i,  ch.  8,  a.  3.  1.  13  Ed.  1.  enacts  if  such 
.  land  be  in  the  custody  of  an  heir's  relations,  during  his  minority,  they 
must  account  be. 

II,  ch.  35,  a.  3.  5.  By  tbe  American  charters  all  lands  here  are 
held  in  free  and  common  socage.  We  have  not  strictly  adopted  the 
English  guardianship  in  socage,  6  to  13. 

IV,  cb.  104,  a.  3 }  Goodtitle  r.  Newman,  23.    If  a  mother  be 
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on  bad  of  her  son  whea  born,  tbe  law  presumes  she  becomei 
guardian  in  soccage ;  same  principle,  ir,  ch.  1 04,  a.  4. 10 ;  and  she 
niaj  have  trespass. 

SORCERY  ;  how  puaisbed,  vt,  ch.  196,  a.  7. 

SODOMY ;  od  the  seas,  vi,  ch.  186,  a.  5.  Our  laws  against,  and 
how  puaisbed,  vii,  ch.  216,  a.  6. 

SOIL  AND  FREEHOLD,  iii,  ch.  91,  a.  6.  7.  Maybe  in 
eridence  in  trespass  on  not  guilty. 

V,  ch    171,  a.  13.     Pleaded  in  replevin,  4.     Question  is,  if  tbe 

dell's,  soil  and  freehold  be.,  1.   Deft,  may  avow  aod  say,  the  place 

is  bis  soil  and  freehold  ;  and  need  uot  say  he  is  seized  in  fee  be.,  7. 

But  if  he  plead  seizin,  he  must  shew  what  seizin,  7.     Id  replevin 

~  the  title  must  be  shewn,  20,  32,  37. 

V,  ch.  173,  a.  3.  Id  trespass,  pleaded,  17.  Art.  4.  7.  Pleaded ; 
same,  8,  11  ;  v,  ch,  173,  a.  2.  Pleaded,  40.  Other  cases,  a.  8,  a. 
10 ;  and  see  Tre$p(us  V,  ch.  173,  a.  9.  27.  Servants  of  tbe  free- 
holder. 

SOLE  TENITRE,  pleaded,  v,  ch.  176,  a-  13.  See  Tenure,  vi, 
ch.  178,  a.  34.  1. 

SOLDIERS,  cannot  be  arrested  in  certain  cases,  iii,  ch.  75,  a- 
8.  31.  A  Serjeant  is  a  soldier.    See  Habeat  Corpu$. 

SOLIDAIRE,  i,  ch.  1,  a.  7.  A  peculiar  kind  of  contract  id  tha 
French  law.    See  Contract. 

SOLVIT  ANTE  DIEM,  pleaded,  and  how,  v,  ch.  166,  a.  I.  5. 
Sd  diem  ;  and  v,  ch.  161,  a.  1 1 ;  and  tohit  pott  dUm,  r,  ch.  166, 
a.  1.    See  Payment. 

SON,  may  mean  issue,  iv,  ch.  139,  a.  3.  34. 

SON  ASSAULT  DEMESNE  fac.,  v,  ch.  173,  a.  9.  Deft,  jus- 
tifies by  saying,  the  pit.  made  the  first  assault,  I.  Which  the  ph. 
must  new  assign,  1.  Other  points,  1.  Special  pleadings  in  a  note, 
where  the  assault  be.  were  between  two  wives,  3  to  6.  This  plea 
is  only  matter  of  excuse,  6.  General  traverse  good,  6.  What  is 
an  assault,  7.  Defence  must  be  proportioned  to  it,  7.  How 
a  servant  pleads,  and  how  two,  8.  Several  rules  and  cases,  9 
to  14.  Every  assault  will  not  justify  every  beating,  14.  Mol- 
liter  mantu  imposuit,  15.  Assault  and  battery  justified  in  de- 
fence of  possession  ;  how  pleaded,  15 ;  and  replication,  15.  Ser- 
vant canuot  justify  a  battery  in  defence  of  bis  master's  proper^, 
16.  A  trespass  in  fact  must  be  admitted  by  the  deft.,  if  he  justi^; 
reason,  16.  Where  tbe  pit.  must  new  assign,  17.  Assault  and 
battery  transitory,  but  trespass  on  a  bouse  is  local,  18.  Not  guil^ 
as  to  the  wounding  j  as  to  tbe  rest,  defence  of  bis  possession  \a  a 
close  as  to,  6  8cc.  Special  pleadings,  and  several  points  decided, 
19.  Where  the  deft,  must  justify  where  the  pit.  lays  the  trespass, 
ID,  30.  Where  tbe  pit.  may  reply,  and  shew  the  defl.  first  assault- 
ed, 31.  Where  pit.  must  reply  specially  molliitr  manvs  &c.,  33. 
Enough  to  justify  the  impnsonment,  it  includes  the  arrest,  33.     As- 
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lault,  and  seducing  the  ph's  wife ;  plea,  not  s^tity  within  ax  years, 
is  gw>d,  24.  Deft  justifies  by  the  common  kw,  de  injuria  tus ,  a 
a  good  replication,  36.  Pit.  cannot  reply  by  proteMtando,  what  ought 
to  be  pleaded,  36.  Plea,  deft's  freehold  in  justification,  pit.  caanot 
reply  de  it^uria  &o.,  but  must  traverse  his  tide  ;  leciu,  if  as  excuse, 
S7.  A  right  pleaded,  must  be  specially  replied  to,  27.  Husband 
may  justify  in  his  wife's  defence  what  she  may  justify  in  faer  own, 
and  no  more,  38.  A  stranger  cannot  justify  so  much,  38.  Where 
wtoUiter  manut  is  no  excuse  for  blows,  39.  Not  enough  the  deft. 
attempt  to  beat  the  pit's,  horse,  39.  One  buys  real  estate  on  execu- 
tion, may  enter,  though  some  of  the  goods  of  the  former  proprietor 
be  there,  30.  Title  not  trisbJe  in  a  justice's  court,  31.  A  judicial 
act  cannot  be  quashed  in  a  eoUatera)  action,  32.  Quo<2  cum  in 
trespass,  well  enough,  33.  Right  of  way  justified,  34 ;  and  other 
points,  34.  If  the  deft,  plead  a  justification  bad  iu  aubstaoce,  though 
a  verdict  for  him,  pit.  has  judgment,  as  the  deft,  confesses  the 
action,  36.  Two  counts  and  one  trespass,  justificstioa  good  as  to 
one,  deft,  has  judgment,  36.  Measure  of  damages  iu  cases  of  W.- 
h^\  custom-  bouse  seizures,  37.  Several  actions  against  joint  tres- 
passM?,  pit.  may  recover  against  each,  but  can  have  but  one  satis- 
faction, 38.  Costs  of  each,  38.  Trespass  against  officer  and  three 
others ;  they  justify  under  process ;  pit.  in  his  replication  must 
aver  his  facts  to  avoid  the  jusiificatioo,  39.  One  is  not  a  trespasser 
by  relation,  40. 

Ill,  ch.  85,  8.  14.  Is  in  evidence  on  not  guilty,  in  mitigation  of 
damages. 

SOUND  MIND  ;  of  what  degree  to  make  a  will  valid  &c.  See 
the  cases,  head  Intttnitu. 

SOUTH  CAROLINA,  sutule  tides  in,  vii,  ch.  233,  a.  13. 1,17. 

SPECIAL  MATTER,  where  pleadable,  vi.ch.  178,  a.  6;  rules 
and  cases.  See  Pleadingt,  vi,  ch.  178,  a.  6.  Special  mtmorarida 
in  policies,  ii,  ch.  40,  a.  30.  28. 

SPECIAL  OCCUPANT,  iv,  ch.  130,  a.  3.  How  an  estate  jier 
outer  vie  passes,  and  who  is  special  occupant,  2. 

SPE<;iAL  PLEAS.    Saa  Pleadit^t. 

SPECIAL  PROPERTY,  of  several  Icinds ;  see  ii't,  ch.  76. 
Derived  and  held  in  a  special  manner.  See  also  Bailment,  i,  ch. 
17;  TWvcr,  iii,  ch.  77;  Treipau,  v,  ch.  172;  v.  173. 

— ~—  Request.  See  Requ*tt.  Replied  in  tender,  v,  ch.  170,  a. 
'3.    Special  agreement.  See  Dehon. 

SPECIALTY.    See  Bond,  v,  ch.  144. 

SPENDTHRIFTS,  guardians  to,  appointed ;  powers  and  duties, 
ii,  ch.  85,  a.  1  be. 

SPES  RECUPERANDI,  when  remaining,  nhengone;  effect 
in  the  cases  of  capture,  vii,  ch.  337.  See  Capture*^  When  at  an 
end,  ii,  ch.  40,  a.  3.  10,  II. 

SPIRITUAL  PERSONS  ;  causes,  jurisdictions,  be,  as  opposed' 
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to  temporal  ptnops  be.    See  .Ufnuftrt  and  RtUgUtt,  ii,  ch.  48, 
8.  1  to  43,  espectkl]f  s.  40. 

SPORTS,  uDlawful,  laws  agaiDst ;  a  species  of  ganing.  Sc« 
Oaming. 

SPRINGING,  shiftiog  uses  ;  how  created  and  oooaing  into  ex- 
isleocs  on  certain  evsnts  taking  place,  ir,  ch.  114,  a.  8,  a.  9,  a. 
10,a.ll.  See  Utu  and  3Viub,  a.  16.  11  ;  aod  bow  deMrojed, 
1.  16.  12. 

SQUIBS,  laws  as  to,  and  how  far  fbrtuddfin,  vii,  ch.  308,  a.  3. 1. 

STABIT  pretumptio  donee  probitur  ia  contraritm,  v,  cb.  166, 
a.  3.  4 ;  and  see  Presumptive  Evidence,  lii,  ch.  94, 

STABLE,  where  a  nusance,  iii,  ch.  74,  a.  2.  19.   See  JViuapcc. 

STAGE-DRIVER  in  fairlt,  is  not  a  witaeas  for  hia  muter,  in  u 
action  against  him,  without  a  release,  iii,  cb.  90,  a.  9. 
.    STAKE-HOLDER,  how  accountable  or  noL    See  Wagtr,  ii, 
cb-  56,  a.  2,  Howson  d.  Hancock  tt  al.  6, 

STALLAGE,  due  in  a  market  for  tba  liberty  of  having  stalb, 
ii,  cfa<  45,  a.  8.    See  Market*. 

STAMPS  ;  where  a  note  was  vtud  for  want  of  one,  plL  recover- 
ed Tor  nioney  lent,  i,  cb.  30,  a.  31.  IS ;  but  the  case  of  a  defectin 
bill  of  sale,  16.  Ph.  majr  declare  for  money  lent  be. ;  a  note  ia 
valid  though  stamped  of  superior  value,  17, 

STATEMENT  OF  FACTS;  any  officer  in  defence  jnay  make 
one  oQ  the  general  issue  on  Massacfausetls  act  of  February  26, 
1793,  iii,  cb.  76,  a.  L9.  IS.  Bangs  v.  Snow  ;  nO  writ  of  error  lies 
tm,  7,  ch.  137,  a.  4.  6.    See  Factt  Stated. 

STANDARD  in  weighing  and  measuring  things.  See  ffdghti 
and  Measures ;  laws  as  to  tbem,  vii,  ch.  211.  a.  10. 

STANDING  MUTE,  the  consequences,  vi,  cb.  193,  a.  S5  ;  vii, 
ch.  316,  a.  4.  6.  Jury  found  the  prisoner  neglected  to  plead,  by  ike 
act  of  God.    See  also  the  case  of  M'CIaidand. 

STANDING  SEIZED  ;  covenant  to  stand  seized  to  uses,  one 
of  the  three  sorts  of  conveyances  to  uses  in  England,  and  <hk  of 
4>ur  two  ways,  iv,  ch,  119,  a.  A.  1.  See  Uses  and  TViute,  iv,  cfa. 
114,  a.  5,  and  a.  10.  I  to  16  be. 

STATE,  never  presumed  to  grant  tbe  same  land  twice,  iii,  cb, 
101,  a.  5.50. 

STATES,  several ;  records  in  one  State,  how  far  conclusive  or 
not  in  ancrther,  iii,  ch.  81,  a.  3,  Where  the  statute  of  aaotber  Slate 
is  relied  on  in  defence,  it  must  be  stated  in  the  deft's.  plea,  7, 
Judgment  (a  another  State  not  conclusive,  id.  Yet  not  a  foreign 
judgment,  7.  A  statute  so  printed  in  the  State  where  enacted  as 
to  be  evidence  there,  is  evidence  in  other  States,  8.  Records  of, 
how  certified,  iii,  ch.  82. 

ID,  cb.  96,  a.  4.  11.  Bissel  v.   Briggs;   a  judgment  in  New 

Hampshire,  bow  generally  conclusive  in  another  State ;  reasons  be. ; 

'  other  cases }  if  a  citizen  of  one  State  sue  one  of  another,  deft,  must 
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ezpres^  be  Alleged  to  be  a  eitizen  of  his  State,  rii,  ch.  337,  n.  31 ; 
and  vi,  cb.  1 87,  a.  7.  5, 1 S,  19  ;  v,  cb.  1 76,  a.  3.  33 ;  iii,  ch.  76,  a. 
10 }  vi,  ch.  187,  a.  4.  5 ;  a.  7.  19, 20.  A  cause  removed  to  be  . 
carried  from  a  State  to  a  Federal  coart ;  only  a  deA.  can  remove, 
not  a  pit  io  review,  tbongh  an  ori^nal  deft. ;  otber  cases,  vii,  cb. 
327,  s.  11  to  29.    See  VerdicU  &zc. 

V,  ch.  146,  a.  8.  6  to  9  8ic.  Qikere,  how  far  a  judgment  in  an- 
other State  is  conclunve.  Action  on  a  joint  contract,  where  jodg- 
meol  is  against  those  only  in  the  State ;  former  judgment,  vi,  ch. 
192,  a.  6.  16. 

y,  ch.  149,  a.  2.  An  administration  in  another  State  does  not 
operate  in  this,  Goodwin  v.  Jones ;  Boden  v,  Boden ;  a  State  how 
a  venue,  ii,  ch.  39,  a.  7.  2. 

U,  ch.  4^,  a.  9-  A  divorce  in  YermoDt  held  valid  in  Massachu- 
setts, 3.    Where  comity  holds  or  not,  ii,  ch.  39,  a.  6.  3. 

IV,  ch.  115,  a.  4.  33.  A  coveDsnt  of  warranty  made  in  Pennsyl- 
vania tried  in  Massachusetts. 

Statute  titles  in,  vii,  ch.  333.  See  vi,  ch.  186,  a.  9.  9. 
STATE  STATUTES  unconstitutional,  Sturgis  v.  Crowning- 
shield  ;  M'Culloch  V.  Maryland  ;  Dartmouth  College  ».  Woodward 
Sc.  8tc.  Theft  in  one  State  cannot  be  tried  in  another,  though  the 
goods  be  carried  he.,  vii.  ch.  314,  a.  2.  7.  Statutes  of  limitations, 
how  viewed,  vi,  ch.  J79,  a.  19.  16,  17;  iii,  ch.  lOI,  a-  5.  51. 
Patent  of  lands  in  one,  how  valid  in  another,  iv,  cb.  109,  a.  3.  2. 

ST^TE  RIGHTS,  jurisdiction,  or  sovereignty,  vi,  ch.  187,  a. 
7.  1  ;  V,  ch.  143,  a.  3.  3 ;  and  see  Admiralty  Jurisdiction,  vi,  ch. 
186  ;  Dartmouth  College  v.  Woodward,  v,  cb.  143,  a.  3.  4. 

STATE  PRISON,  vii,  ch.  209,  a.  2.  8.  Act  of  June  21, 181i; 
punishes  the  breach  of  it,  a.  3.  2,  Is  a  felony  to  break  a  county 
gaol,  for  which  the  offender  may  be  sent  to  the  State  prison. 

STATUTE  MERCHANT,  statute  staple,  and  elegi^  estates 
by,  are  chattels  in  England,  as  well  as  leases  for  years,  iv,  ch.  133, 
a.  I.  3. 

STATUTES,  vi,  ch.  196,  a.  1.  Where  an  offence  exists  at  coff,- 
mon  law,  a  statute  adds  a  penally,  or  mode  of  proceeding,  it  is  cumula- 
tive, 1, 2.  Where  a  statute  prescribes  a  parlicnkr  mode,  as  bill  be, 
that  alone  roust  be  pursued,  3.  Where  it  creates  the  offence,  and 
gives  the  remedy,  that  only  is  to  be  pursued,  4.  Where  the  crime 
indicted  exists  only  by.statute,  it  must  conclude,  contra  farmam  Sic., 
6.  Also  it  must  bring  the  offence  within  ihe  material  words  of  it,  5. 
How  a  crime  remains  at  common  taw,  though  a  statute  adds  a  pen- 
al^, 6.  If  a  statute  refer  to  a  former  one,  and  adopts  or  continues 
its  provisions,  the  indictment  8ic.  must  conclude,  contra  formam 
itatuti,  7.  Pit.  pleads  a  statute,  deft,  pleads  it  is  repealed,  ph. 
may  reply  it  is  revived,  and  no  departure,  8.  Where  a  staiute  cre- 
ates a  new  right,  and  no  remedy,  the  common  law  furnishes  one,  9. 
Statute  to  take  effect  ailer  passing,  excludes  the   the  day  of  its 
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pasnng,  10.  BeasODS ;  may  be  exceptions,  10,  A  preamble  ca»> 
not  control  die  enacted  part,  if  clear;  ccaj,  if  doubtful,  explain,  II, 
The  word,  $0,  in  the  body,  makes  the  preamble  a  part  of  the  body; 
aod  so  may  other  vords  of  reference,  1 1 .  Old  law,  mischief  and 
remedy  to  be  considered,  13-  Several  on  one  subject  to  be  takeo 
together,  13.  To  be  so  construed  as  the  whole  may  be  consistent, 
if  possible,  14.  A  saving  totally  repugnant  to  the  body  of  it,  is 
void,  15.  Acting  on  the  offender  to  punish  him,  construed  strictly, 
16 ;  against  frauds  liberally,  16.  The  tatter  prevails,  if  both  cannot 
stand  together,  17.  Both  affirmative,  may  sued  together,  if  one 
e;sempt  particularly  certain  lands  from  taxes,  tbey  are  oot  liable  to 
be  taxed  under  a  general  tax  act,  though  included  in  its  words,  17. 
The  title  is  imi  part  of  the  statute,  18.  Must  be  construed  by  the 
rules  and  reasons  of  the  common  law,  19.  Are  prospective,  19. 
A  general  revision  intended,  repeals  the  former  laws,  30.  Oflences 
are  oot  included  in  a  penal  statute,  that  did  not  exist  when  it  pass- 
ed, 21.  A  judge  appointed  to  try  all  causes,  cannot  try  bis  own, 
22.     Several  material  rules  in  construing  statutes,  23  to  41. 

VII,  ch.  224,  a.  8.  18.  Statute  how  revived. 

VI,  ch.  196,  a.  2.  Repeal  of  statutes,  the  eSect ;  no  proceeding 
can  be  had  on  a  repealed  statute,  1.  One  that  only  adds  a  penal^ 
is  cumulative,  3.  Cfiect  of  a  revival,  3,  5.  Effect  of  a  recital,  4. 
If  a  statute  declare  a  contract  void,  it  h  not  revived  by  the  repeal 
of  the  statute,  6.  How  a  temporary  statute  operates  oa  regular 
proceedings  that  require  lime,  7.  A  statute  iotroducing  a  uew 
quali6catioD  as  to  the  subject  matter,  repeals  a  former  act,  7.  So 
when  the  after  is  not  consistent  with  the  former  statute,  though  the 
words  be  affirmative,  8.  Not  if  they  can  be  reconciled,  8.  Other 
rules  as  to  repeals,  8. 

VI,  cb.  196,  a.  3.  Exceptions  in  statutes  8h;.  ;  an  exception 
must  he  stated  when  it  is  a  part  of  a  clause  giviog  the  right,  1. 
.Several  malerial  rules  as  to  pleading  exceptions,  2,  3. 

VI,  cb.  196,  a.  4.  Prior  law,  how  affected  by  a  new  statute,  1. 
The  inteation  of  the  legislature  is  a  rule  that  will  govern  all  others, 

1.  A  general  rule,  an  affinoative  statute  does  not  repeal  prior  laws, 

2,  But  several  exceptions  to  this  rule,  2  to  7.  A  negative  statute 
binds  the  common  law,  8.  And  against,  there  can  be  nn  custom  or 
prescription,  S. ;  reference,  9,  10.  The  true  rule  is,  it  must  be 
construed  according  to  the  true  intention  of  the  makers  of  it,  II, 
12,  13,  14;  and  reasons  thereof,  id. 

VI,  ch.  196,  a.  5-  Construction  of  statutes;  ground  of  all  coa- 
struction.is  the  intention  of  the  legislature,  2.  When  this  is  plain 
110  conaequencs  are  to  be  regarded,  2.  Rules  of  use  only  when  a 
statute  is  of  doubtful  meaning,  3.  The  same  as  to  usage,  3.  As 
few  rules  as  to  doubtful  statutes  as  no  statute  ought  to  be  so  con- 
strued as  to  defeat  its  owd  end,  5.  Is  to  be  construed  equitably, 
where  rigidly  would  be  cruel  and  unjust,  6,  7,  8,  9.   Expressions  ia 
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statutes  of  settled  meaDing,  10.  Eveiy  construction  must  be  made 
on  a  full  view  of  the  whole  statute,  11.  The  commoii  law  is  to  be 
regarded  io  construing  statutes,  13,  13,  14,  15.  All  the  statutes 
on  one  subject  are  to  be  viewed  as  one  ;  reasons,  16.  Statutes  re- 
medial and. concerning  the  public  good  are  to  be  coustrued  liberally, 
17.  But  a  statute  that  gives  away  the  property  of  some  subjects  is 
to  be  construed  strictly ;  reasons,  18.  A  remedial  act  is  to  be  so 
construed  as  to  suppress  the  fraud  ;  reasoning,  d.  The  intention  of 
the  legislature  is  the  rule  where  to  be  found,  20,  21,  32.  The  mis- 
recital  of  the  title  of  a  public  statute  is  not  fatal,  23.  Enough  so 
much  of  a  pdblic  statute  be  recited  as  will  support  the  action,  though' 
other  parts  be  misrecited,  24.  Long  aod  continued  usages  to  be 
regarded,  25. 

VI,  ch.  19fi,  a.  6.  Pleading  statute;  various  cases,  and  tha 
grounds  of  them  ;  rules,  1  to  19. 

VI,  ch.  196,  a.  7.  British  statutes  adopted  in  the  United  States  ; 
list  of  one  hundred  and  twenty-six  adopted  in  Carolina,  then  includ- 
ing the  three  souihem  Colonies ;  by  a  statute  passed  for  tlie 
purpose,  A.  D.  1712;  snd  made  as  binding  as  if  passed  by  the  Caro- 
lina legislature,  1.  A  list  of  British  statutes  adopted  in  Massachu- 
setis  in  practice  at  early  periods ;  so  in  substance  in  all  New 
England,  1.  A  list  of  those  adopted  in  llie  tbfee  southern  Colonies 
not  adopted  in  New  England,  2.  Of  those  adopted  but  temporarily, 
3.  Of  those  adopted  and  sitll  remaining  in  force,  4.  Of  those 
adopted  here  and  afterwards  revised  in  substance,  and  here  re-en- 
acted. Statutes  in  the  United  Stales  contrary  to  the  constitution  are 
void,  4.  What  an  ex  post  facto  law,  5  When  one  begins  to  ope- 
rate, i,  ch.  27,  a.  6.  2  ;  vii,  ch.  224.  a.  7.  4. 

VI,  ch.  106,  a.  S.  Statutes  in  New  York,  and  some  other  States 
construed  &ic.,  26.     Where  a  contract,  a.  9.  2. 

IV,  ch.  121,  a.  5.  10.  When  a  public  statute  is  pleaded  it  is  Dot 
necessary  to  say,  as  appears  by  the  record. 

V,  ch.  14S,  a.  2.  Further  rules  as  to  construing  statutes,  6, 
7,  8,  9. 

V,  ch.  148,  a.  8.  If  a  statute  provide  some  forms  it  does  not 
necessarily  preclude  others.     Art.  4,  5  ;  references. 

V,  cb.  148,  a.  6.  in  what  sense  a  statute  takes  effect  from  being 
enacted,  a.  7. 

V,  ch.  14S,  a.  7.  Statutes  against  natural  justice  or  equity  are 
void,  1,  2. 

V,  cb.  146,  a.  8.  Statutes  public  or  private ;  public  need  not 
be  pleaded,  1.  Private  ones  must  be,  I ;  cases  be.  See  Penalties 
and  Statute*  Qui  Tarn  &c. 

Ill,  cb.  80,  a.  1.  43.  How  a  proviso  in  a  statute  is  to  be  pleaded 
or  b  in  evidence.     How  adopted  here,  iii,  cb.  79,  a>  14.  3. 

HI,  ch.  81,  a.  2.  3.  Public  and  private  statutes  how  pleaded  or 
in  evidence  ;  copies  bow  used  Sec. ;  cases.     Acts  public  and  acts 

voi«  Till.  63 
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private,  4.  23  H.  VI.  o.  9,  held  to  be  pablic  after  sereril  coDtra- 
dictof7  decisions,  4,  6.  Public  acts  must  be  pleaded  wheo  tbej 
avoid  deeds  Sic.,  B.    Of  other  Slates  must  be  pleaded,  7. 

VI,  cfa.  193,  a.  32.  In  an  actioo  on  a  statute  the  pit.  must  state 
every  fact  necessary  to  bring  bis  case  within  it. 

V,  ch.  144,  a.  17.  3.  Pit.  neilected  to  sell  the  thief  in  B«Tice 
his  special  statute  remedy,  1.  Held,  he  could  have  no  action  Ibr 
bis  treble  damages,  1.  Rule  laid  down  by  our  court,  I.  Wbeo  t 
statute  creates  a  new  right  end  prescribes  a  remedy  for  the  eojoy- 
meni  of  this  new  right,  be  who  claims  it  roust  pursue  the  statute,  1. 

Ill,  ch.  91,  a.  9.  Sundry  matters  made  evidence  by  sututes; 
cases,  1  to  II.  No  proceeding  on  a  sutule  after  repealed  or  ex- 
pired, but  on  some  proviso,  vii,  ch.  221,  s.  42. 

STATUTE  titles  in  the  several  States,  vii,  ch.  333,  a.  1  to  17. 
Sep  each  Stale,  as  JVew  Hampthin  ttc. 

STAVES,  inspection  of,  vi.  ch.  203,  a.  6.  8. 

STEALING.  See  Larceny  and  Robbery,  io  which  ataaliDg  is 
included. 

STEAM  BOATS.    See  Copy  Right,  ii,  ch.  61. 

STIFLING  LAWSUITS ;  this  may  be  proved  to  have  been 
done  when  an  action  is  brought  on  a  bond  in  common  form  ;  C(d- 
liers  ff.  Blantern,  v,  cb.  144,  a.  4. 

STINT  in  commtms ;  or  common  limited  to  a  particular  number 
Itc. ;  so  commons. 

STIPULATION,  vi,  ch.  166,  a.  11.  6.  An  instrument  in  the 
admiralty  may  be  void  as  a  stipulation,  yet  good  as  a  ccmtrmct.  See 
Contract. 

STIRPES  or  root ;  the  common  ancestorfrom  whom  beirsdescend 
both  lineal  and  collateral,  iv,  ch.  136,  a.  4,  When  heirs  uke  per 
ttirptm  and  not  per  capita.     See  Per  Capita. 

STOCK,  or  family,  or  house ;  where  construed  to  mean  heir  or 
heirs,  iv.ch.  137,  a    14.  18. 

STOCK  JOBBING.  Debt  on  bond ;  oyer,  and  7  Geo.  II. 
against  stock-jobbing  pleaded.  Pit.  paid  dSSOOO  against  this  act, 
■nd  this  bond  vras  from  his  partners  to  repay  to  him  their  half,  and 
valid,  V,  ch.  144,  a.  6.  2.     See  Bondt,  v,  ch.  144,  a.  S. 

STOCK  in  the  funds  cannot  he  demanded  as  money,  i,  ch.  9,  a. 
12.  6.  Tender  of  stock,  bow  to  be  made,  v,  cb.  170,  a.  3,  r.  31 ; 
and  a.  7.  1.     Mandamut  as  to,  vi,  ch.  186,  a.  3. 

STONE  LIME,  inspection  of,  vi,  ch.  203,  a.  7.  8. 

STOPPING  in  trantitm.  See  CotM^funen^,  BiU  of  Ladit^, 
IntoloeiKy,  and  Tramiiu. 

STOPS  are  not  inserted  in  statutes  or  deeds  by  legislators  or 
paitirs,  only  by  primers  be.,  iii,  ch.  101,  a.  1-  13. 

STORES  ;  breaking  them  open,  laws  as  to ;  and  cases,  7.  VH, 
ch.  313,  a.  10.  4,  statutes  as  to  breaking  them  tuc.  la  an  indict- 
ment store  must  be  averred  to  be  a  building ;  reasons,  7. 
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STOVES ;  vh«n  a  chattel  or  a  pan  of  the  r«al  estate,  ijt,  cb. 
76,  a.  8.  1,  25.    Chattel  fixtures,  36. 

STRANDING ;  what  is  stranding  or  not,  u,  ch.  40,  a.  9.  12  ; 
ii,  ch.  40,  a.  7  ;  Wood's  case,  i4.  See  Iiuuranee,  vi,  cb.  186,  a.  8. 
S,  in  port. 

STRANGERS ;  where  A  is  bound  to  B,  that  C,  a  straoger 
make  a  conveyance  to  D,  another  stranger,  C  has  duriog  life  to  per- 
ferm.     See  Aoficc. 

V,  ch.  171,  a.  7  8zc.  Property  in  a  stranger  pleaded  in  replevin, 
1.  May  be  in  bar  or  abatement ;  and  award  gwifd  a  stranger.  See 
Arbitramait,  i,  ch.  IS,  a.  6  &£. 

IV,  ch.  119,  a.  1.  2.  One  covenants  for  the  act  of  a  stranger,  be 
is  liable  if  the  stranger  does  not  perform.  How  his  title,  act,  or 
wrong  must  be  stated  in  pleading,  iv,  ch.  120,  a.  2.  18,  19,  20,  21, 
S2.  Art.  3.  9,  Foster  v.  Piersoo  ;  iv,  ch.  131,  a-  2.  4,  15;  v,  ch. 
144,8.  13.  10;  V,  ch.  167,  a.2. 

V,  ch.  160,  r.  8 ;  V,  ch.  146,  a.  5.  13,  15.  A  strainer  to  a 
judgment  may  avoid  it  by  plea ;  as  he  is  not  a  party  to  it,  he  caonoc 
have  error,  v,  ch.  166,  a.  5. 

V,  ch-  160,  r.  8.     A  stranger  is  sot  affected  by  an  estoppel. 

V,  cb.  160,  r.  10.  Strangers  to  the  record  may  take  advantage 
of  it,  when  it  disables  the  party,  as  outlawry,  profession,  be.  do. 

V,  ch.  160,  r.  11.  But  as  a  stranger  is  not  bound  by  a  record 
as  to  one's  name,  quality,  condition,  be.  be  shall  not  take  ad* 
vantage  of  it. 

V,  ch.  170,  a.  2,  r.  35,  39.  Tender  of  a  coIlBteral  sum  to  a 
stranger,  or  act  to  be.  does  not  dischai^e  the  duty. 

VI,  ch.  178,  a.  21,  r.  12.  As  against  strangers,  possession  in  tb« 
pit.  is  sufficient ;  and  see  Pouetiion  &c.  So  where  possession  io 
the  deft,  is  sufflcieot,  vi,  cb.  178,  a.  21.  12. 

V,ch.  141,a.  1.  lO&c.  An  award  that  is  to  bind  a  stranger  to 
it  is  void  as  to  this  part.  Cannot  inqtect  the  private  books  of 
others,  iii,  ch.  81,  a.  3. 

V,  ch.  H3,  a.  1.  6.  How  the  laws  of  a  corporation  bind  stran* 
gers;  and  12,  20,  31. 

V,  cb.  143,  a.  4.  8.  A  by-law  to  excl&de  an  alien  may  be  good; 
but  bad  if  it  give  a  penalty  to  a  stranger. 

V,  ch.  144,  a.  10.  11.  A'a  bond  to  B  conditioned  to  make  a 
grant  to  a  stranger,  and  be  refuses,  bond  is  forfeited. 

V,  cb.  146,  a.  5.  16,  Bail  or  mainpemori  being  strangers  to 
the  judgment  against  the  principal  cannot  have  errtur,  so  may  avoid 
it  by  plea. 

VII,  ch.  228.  l^tles  or  seizin  in  them,  bow  io  evidence,  a.  3. 6 ; 
a.  4.  2,  15;  iv,  cb.  133,  a.  7.  11. 

STRAY  BEASTS.     See  Ettrays. 

STATE  PRISON.  See  Convicts,  vii,  cb.  321,  a.  7.  18. 
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STREAM.  See  Jmu,  MUl-Streami,  Raert,  Flowing  Landt, 
be.,  iii,ch.  71. 

STRICTLY;  statutes  so  coostrued,  vi,ch.  196;  sod  especially, 
a.  8.  22,  24,  &c. 

STRIP  and  waste.  See  Wattt,  m,  ch.  73  ;  iv,  ch.  130,  a.  4. 
12,  in  dower ;  and  iv.  ch.  134,  a.  6,  among  tenaats  in  coitinion  he. 

STRONG  HAND  ;  how  maierial  in  cases  of  focible  entries,  iv, 
ch.  133,  a.  6.     See  Forcible  Entrt/. 

STRUCK  JURIES  in  New  York,  iv,  ch.  182,  a.  6.  23;  a.  7. 
7;  vi,  ch.  179,  a.  9.  4. 

STUBBORN  CHILDREN  of  sixteen  years  of  age  or  more, 
when  punishable  with  death  by  our  Colony  law.  See  vi,  ch.  197  ; 
vi,  rh.  198. 

STULTIFYING  one's  self.  See  J\'on  Compo$, »,  ch.  35,  a.  6  ; 
Beverly's  case  iic. ;  better  opinion,  a  men  may  stultify  himself,  3. 

SUBDITUS.  Every  man  is  a  subject  born,  (avbditut,)  or  alien 
born,  (alt  nigvna,)  iv,  ch.  131,  a.  2.  3. 

SrBJECTlON  of  one  person  to  another ;  the  effect  as  to  crimes 
of  the  wife  to  her  husband,  vi,  ch.  197,  a.  6.  9, 10. 

SUBJECT  or  citizen.  Persons  in  opposition  to  aliens  or  foreign- 
ers.    See  Alient. 

SUBMISSION  to  arbitration  ;  parol  is  good,  v,  ch.  141,  a.  2.  3; 
and  see  Needham  v.  Gorham  ;  see  Arbitration. 

SUBORNATION  of  peijury.  See  vii,  ch.  210.  Perjury  ud 
subornation  of  perjury, 

SUBPCENA  in  chancery,  vi.cb.  193,  a.  22.  Issued  to  a  foreign- 
er and  his  agent  here  to  appear  in  a  suit  in  chancery  in  the  Circuit 
Court,  iv,  cb.  1 12,  a.  5.2.  Prescribed  and  effect,  vi,  t'b.  187, 
a.  7. 

SUBSCRIBING  witnesses  to  a  deed  ;  to  be  called  if  to  be  bad 
even  though  the  signer  acknowledges  It.  iii,  cb.  86,  a.  1.9.  So  as  to 
a  note  ;  cases  in  which  he  mav  be  dispensed  tvi^,  iii,  cb.  86,  a. 
1.  8  fcc. 

IV,  ch,  127,  a.  5.  Subscribing  witnesses  lo  a  will ;  cases  and 
rules  as  to  ibem,  5  to  13.   See  Devise. 

SUBSCRIPTIONS.  A  subscripiinn  is  no  promise  &c. ; 
when  an  action  lies  on  nne  or  not,  i,  ch.  22,  s.  24  to  36  ;  but  it  may 
contain  an  express  promise,  id. 

SUBSEQUENT  CONDITION.    See  Condition. 

Birth  of  a  child,  efiuci  on  a  will,  iv,  ch.  127,  a.  8.  6, 

10,  13. 

SUBSTANCE,  iv,  ch.  123,  a.  2.  10.  All  my  substance  in  a  will 
gives  a  fee. 

SUBSTANCE  AND  FORM;  what  is  substance  ;- substance 
'Kii  nmcndable,  v,  cb.  137,  a-  6.  4  kc.  See  Form  and  Subtiance, 
\\,  ch.  180,  a.  9. 
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SUBSTTTUTK.    See  Momeg. 

SUCCESSION;  how  an  heir  rosy  bar  bimaelf  of  his  hope  of 
succesaioD  1) J  his  warranty  fiic.    See  Heir, 

III,  cb.  76,  a.  10.  Property  by  succession,  intended  only  as  a  pro- 
perty passing  by  a  corporate  or  official  succession,  I.  Strictly  no 
succesMons  in  corporations  aggregate,  as  they  are  are  perpetual,  1. 
Property  that  passes  in  succession  is  confined  to  mere  sole  corpora- 
itoiu,  or  to  certain  offices,  3.  Generally  only  parsonages,  and  bonds 
to  judges  of  probate,  and  some  other  officers,  3  ^tmc.  Many  actions 
apply  lo  (bis  kind  of  property,  3.  The  United  Stales,  and  each 
Slate  are  corporations  aggregate  ;  so  are  our  couoties,  towns,  and 
parishes,  4 }  and  to  what  purposes,  4.  The  manner  of  contraciing 
by  or  with  ^ese  corporations,  and  of  suits  by  or  against  tbem,  4,  5. 
Two  kinds  of  succession  ;  Isl,  Merely  in  trust,  as  where  an  officer 
represents  a  county,  town,  parish,  &u;.,  and  recovers  or  claims  to 
their  use  :  3d,  Partly  in  Irusl,  and  partly  not  in  trust,  as  parsonage, 
5.  Bonds  in  the  probate  courts  are  to  the  judge  sod  his  successors 
on  Massachusetts  act,  March  9,  1784,  &'.  Massachusetts  act,  No- 
vember 33,  1786,  for  any  damages  done  to  county,  town,  or  pariali 
buildings,  be.,  the  treasurer  of  either  sues  in  trust,  7.  May  be 
continued  by  his  successor,  Massachusetts  act,  June  3,  1797,  7. 
Proper  kind  of  action  must  be  brought,  8.  Where  State,  county, 
.town,  or  parish  treasurers  sue  in  trust,  and  may  in  succession,  8, 9,  10. 
Treasurer  of  tenants  io  common  &:c.,  11.  How  property  goes  in  suc- 
cession to  successors,  or  to  executors  or  administrators  ;  subject  ex- 
amined, 11,  12,  13,  14.  Town  treasurers  empowered  to  sue  for 
fines  to  the  use  of  the  poor,  &c.,  15.  Bonds  to  county  treasurers  by 
certain  officers,  16.  Where  treasurers  of  the  State,  county,  town, 
parish,  or  other  corporation,  may  sue  in  successiqn  on  any  contract 
thereto,  17.  Parsonages,  15,  30,  31.  See  Partonaget.  Nature  of 
the  action  in  several  cases,  31.  Several  acts  of  the  United  States 
as  to  property  in  succession,  32  to  37 ;  (v,  ch.  143,  r.  15,  goods  in.) 
As  soon  as  the  United  Slates  associated,  they  necessarily  became  a 
body  corporate,  and  immediately  bad  a  capacity  to  take  and  bold 
property  in  succession,  38,  39.  A  corporation  aggregate  Is  not  a 
citizen  in  the  Federal  courts,  30.  How  such  corporation  may  in 
fact  plead,  and  be  impleaded  in  such  courts,  30. 

VII,  cb.  224,  a.  8.  H.  Where  a  penalty  goes  to  the  obligee's 
executor,  and  not  to  the  succeeding  officer. 

y,  ch.  144,  a.  19.  2.  Action  by  successors  in  a  religious  society. 

SUFFERANCE,  estates  at,  W,  ch.  133,  a.  2.  Is  where  one 
comes  into  possession  by  lawful  title,  and  continues  after  without 
any  title  at  all,  2,  Is  so  slender  a  teuant  at  sufferance,  cannot  take 
a  release  of  tlic  lessor;  such  tenant  has  but  a  possession,  and  no 
privity,  2.  Against  him  the  owner  cannot  have  tresspass  before 
entry  made,  2.  He  must  mnke  formal  entry,  and  recover  by  pro- 
cess, 2.  How  he  continues  on  the  former  -  terms,  3.  Guardian 
continuing  orcr  is  nn  abator,  4. 
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V,  ch.  172,  a.  7.  Tflnant  at  sufieruce  ud  haw  trefpui  only 

ag&iaat  straogers,  13.     Uotr  one  mey  become  such  teaant,  v,  cb> 

172,8.7.26;  v,  ch.  151.  s.  3.  5. 

SUFFRAGES ;  see  EUctiont.    Universal,  rii,  ch.  333,  a.  15. 

SUICIDE,  laws  as  to,  bow  puaiahed  &c. ;  rii.  ch.  215.  a.  5.  7  ; 

fii,  cfa.  S19. 

SUIT.    See  ^ttion. 

SUMMARY  PROCEEDINGS ;  in  them  the  erideoce  mast  Iw 
slated,  if  no  appeal,  iii,  ch.  SO,  a.  1-  38. 

VII,  ch>  331,  a.  9,  a.  10.  Summary  convictioiis ;  rules  and  cases. 
See  Cotmetiofu,  vii,  ch.  231,  s.  9,  a.  10. 

SUMMONS  TO  WARRANTY,  iv,  ch.  134,  a.  4.  4.  Our  pio- 
aess  t^;ainst  the  vouchee  (o  bring  him  io,  stops  at  this  luaunoos,  vi, 
ch.  194,  a.  1.4. 

To  appear,  form  ai,  r,  ch.  175,  a.  8.    See  Stniee  ef 

Jfriu. 

SUMMONS  AND  SEVERANCE,  i,  ch.  1,  a.  6.  Priaciple  of; 
none  if  two  or  more  volDntarily  take  a  contract,  or  voluntarily  jdn  in 
an  action  ;  but  if  by  taw  two  or  more  are  obJiged  to  joki  in  a  sujt. 
and  one  will  not  proceed  in  it,  be  may  be  bevered  by  summons  and 
severance ;  aone  where  ail  need  not  joio. 

I,  ch.  39,  a,  16.  6.  If  one  executor  will  not  aue,  be  may  be 
severed. 

V,  ch.  137,  a.  8.  13.  Summoiu  and  severance  in  error,  mode  of 
proceeding  he. 

V,  ch.  176,  R.  4.  Several  heirs  sue  a  writ  of  right,  no  aummmi 
aad  severance,  as  they  were  not  obliged  to  join,  9.  Aftn  one  b 
summoned  and  severed,  his  acts  have  do  effect  on  the  suit,  9. 

V,  ch.  176,  a.  4.  The  doctrine  of  considered,  from  36  to  36. 

SUNDAY ;  writs  cannot  be  served  on  Sunday,  v.  ch.  176,  a.  8. 
Nor  any  civil  process,  30;  and  this  day  is  from  midnight  lo  midni|^t, 
30.  Nor  notice  of  a  plea,  vi,  ch.  194,  a.  1.  7.  Not  a  day  for  put- 
ting in  bail,  a.  3.  II.  Service  of  the  notice  on,  is  bad,  though  the 
deft,  accept  it,  It.    See  LortP$  Day. 

U,  ch.  65,  a.  4.  By  39  Ch.  D.  no  arrest  to  be  made  on  Sunday, 
«xcept  for  treason,  felony,  or  breach  of  the  peace ;  but  as  to 
matters  not  in  court,  is  as  any  other  day,  6.  On  an  attachment 
for  a  rescue  one  may  be  arrested  on  Sunday.  6.  So  on  an  e»> 
cape  warrant,  7.  So  for  any  ofience  that  includes  a  breach  of 
the  peace ;  bail  may  take  the  principal  on  Sunday,  and  surrender 
him  the  next  day,  and  use  force  to  do  it,  9 ;  but  v,  cb.  150, 
a.  3.  Bail  cannot  take  the  deR.  on  Sunday,  32.  Several  cases  both 
ways,  33. 

1,  ch.  1,  a.  7.  A  Bote  made  aa  Sunday  is  valid. 

VII,  ch.  304,  a.  9.  4,  5.  In  any  criminal  matter  an  arrest  may 
be  on  Sunday,  not  in  oivil,  id.  What  the  one  or  the  other ;  no 
arrest  on  Sunday  for  travelling  on  that  day,  vi.  ch.  198,  a.  6.  3. 
Fearce  v.  Atwood. 
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BUI^RS^DEAS ;  motioo  fin-  one  to  stAj  execution,  v,  eb.  137, 
a.8,s.  9;  a.  15.  11. 

I  VI,  cb.  186,  a.  1.  39.  An  audita  querela  is  do  lupertedeat  to  the 
execution;  to  a  sequestration,  vu,  ch.  326,  a.  13.  3;  a.  IS.  13. 
Hoir  granted  in  Virginia,  vi,  ch.  188,  a.  6.  To  judgments,  v,  ch> 
138,  a.  7.  a.  8,  4,  6. 

SUPERSTITIOUS  USES,ir,ch.  114,  a.  12.  Cases  exsmiiied. 
See  Vtet  and  Tnuu. 

SUPERIOR  COURT  in  Massachusetts  Province,  bow  oi^an- 
i»d   and  its  powers  anti  doties,  vi,  cb.  187,  a.  10. 

SUPER  VISUM  CORPUS.  See  InquinHon,  tH,  ch.  S19,  a.  5. 
Wbere  the  coroner  and  bis  joiy  must  have  a  view  of  the  body  Sec. 

SUPPLGTORY  OATH,  vi,  ch.  19S,  a.  34.  Supplemental 
Inll,  vii,  cb.  336.  a.  9. 

SUPREME  COURT  of  the  United  States,  bow  constituted ; 
its  powers  and  duties,  vi,  ch.  187,  a.  3,  a.  7,  s.  19,  be. 

SUPREME  JUDICIAL  COURT  of  MasBachusetts,  bow  con- 
stimted  ;  hs  powers  and  duties,  vt,  ch.  187,  a-  II,  a.  19. 

SURCHARGE  OF  COMMON.  See  Dutujianee  1^  Common, 
ii,  cb.  64,  a.  3. 

8UR  DISSEIZIN.    See  Entry  Sar  Ditieixin,  and  vi,  ch.  178. 

SURETY.  See  Saw  HarwUeu.  Joins  in  a  receipt  for  money, 
be  is  not  estopped  to  shew  he  received  no  pert  of  it,  i,  ch.  9,  a.  6, 
StratloD  V.  Rasul,  iii,  ch.  93,  a.  2.  Where  held  ooiy  for  the  time 
tus  principal  is  in  <^e  tnder  one  electioa  be.,  v,  cb.  144,  a.  14. 
14,  15,  16;  iii,  ch.  76,  a.  10.  31. 

I,  ch.  6,  a.  1.  Wbere  be  may  sue,  i,  ch.  9.  a.  17.  May  pay  of 
bis  own  accord  ;  sundry  cases  for  monies  paid  by  soreties,  i,  ch.  9, 
a.  17.  I  to  32.  Need  not  wait  till  sued,  iv,  cb.  116,  a.  4.  How  se- 
cored  by  bis  principal ;  v,  ch.  139,  a.  9 ;  when  he  is  insolveDt 

V,  ch.  148,  a.  1.  White  «.  Sealy,  is  liable  only  for  the  penalty  in 
the  bond. 

V,  cb.  169.  Pleas  saved  harmless ;  where  dischai^d,  v,  ch.  144, 
a.  13.  20,  21.  Where  his  administrator  pay,  i,  ch.  9,  a.  19.  13. 

SURETY  of  the  peace,  and  good  behaviour,  v,  ch.  ISO.  See 
Peace,  and  0«od  Bthaviour.     Sureties,  bail,  be.    See  Intvffieient 

Baa. 

SURGEON,  bow  liable  in  case  for  negligently  curing  a  wound, 
be.,  iii,  cb.  73,  a.  1.  8  ;  iii,  cb.  73,  a.  3.  7.  His  wages,  bow  re- 
coverable in  the  admiralty,  vi,  cb.  186,  a.  7. 1. 

SURPLUSAGE,  vi,  ch.  180,  a.  8.  General  rule,  utile  per  intitUt 
■on  eifMtfur,  1.  The  word,  petty,  before  constable  in  an  indictment 
inaennble,  and  surplusage,  1.  To  mistake  the  deft's.  for  the  pit's. 
Dame,  1.  So  an  exception  in  a  statute  when  not  necessary,  is,  4. 
So  is,  to  add  the  cause  of  the  action  in  the  bail  bond,  5.  So  is, 
to  add  adminstrator,  where  the  pit's,  action  is  in  his  onn  right, 
9,  13,  31.    So  what  a  verdict  finds  more  than  in  issue,  if  the  more 
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be  distinguisbibe.  So  a  wrong  name  inserted  Id  «  deed,  not  con- 
sistent with  it,  6.  The  material  rule  as  to  a  word  sensible  in  its 
place  &«■)  9.  New  matter  by  innuendo  not  necessary,  how  sur- 
plusage, 10.  Intended  the  damages  were  assessed  on  the  good 
count,  rest  rejected  as  surplusage,  11.  As  appears  bj  the  record, 
rejected  as  surplusage,  12.  Second  instalment  due  on  a  note,  pit. 
also  lays  a  third  as  due,  this  rejected  as  surplusage,  14.  Matter  of^ 
unnecessarily  laid,  need  not  be  proved,  15.  Does  not  vitiate,  ex- 
ceptions, 16,  17.  Surplusage  to  aver  rent  due  to  baron  and  feme, 
nhen  the  contrary  appeared,  1 8.  How  words  of,  may  materially 
explain,  19.  Is  for  the  arbitrators  to  join  with  the  umpire  in  the 
award,  20.  Court  may  order  surplus  counts  to  be  struck  out,  33. 
Other  cases,  23,  24.  Several  material  rules  slated,  25,  26,  27.  A 
day  laid  after  the  verdict,  is  surplusage,  S7.     Other  rules,  38, 39. 

ly,  ch.  103,  a.  4.  Words  of  surplusage  id  a  covenant,  the  breach 
must  not  be  assigned  in  them,  1  be. 

SURPRISE }  nben  a  contract  is  made  by  it  in  wriridng,  bow 
parol  evidence  is  admitted,  iii,  cb.  93,  a.  3.  32  ;  iv,  ch.  123,  a.  3. 9. 

SURREBUTTER.    See  Phadingt. 

SURRENDER,  is  a  plea  in  covenant  for  rent,  iv,  cb.  121,  a.  2. 
14.  Of  a  lease,  what  is  one,  ii,  ch.  55,  a.  5.  Is  causing  by  deed  a 
less  estate  to  fall  into  a  lai^er,  wherein  the  lesser  merges,  iv,  cb. 
110,  a.  8.  The  surrender  must  be  in  possession,  aud  the  surrenderee 
have  a  higher  estate. 

IV,  ch.  129,  a.  3. 1.  What  was  a  surrender;  and  iv,  ch.  133, 
a.  4.  13. 

By  bail,  v,  ch.  150,  a.  5.  d  tu..  See  BaiJ.  Words,  over- 
teen  of  the  poor  are,  vi,  ch.  180,  a.  8.  30. 

SURVEYORS  OF  HIGHWAYS.  See  ?ray»,  iii,  ch.  79;  their 
powers  and  duties ;  cases  and  statutes  as  to  the  same. 

SURVIVING  PARTNERS,  liieir  rights,  powers,  and  liabilities. 
See  Partttert,  it,  ch.  63  ;  and  of  the  executors  and  sdroinistraturs  <^ 
the  survivor,  id.  Debt  of  a  surviving  partner  set-off  a gaiosl  his  own 
debt,  V,  ch.  168,  a.  3.  1 ;  ii,  cb.  52,  a.  4.  1.  Surviving  parser  may 
sue  administrator  of  the  one  deceased,  i,  cb.  6,  a.  3.  6. 

SURVIVNG  rights  to  property ;  where  damages  in  defamation 
survive  to  the  wife  or  not,  ii,  ch.  63,  a.  5,  13;  and  ii,  ch.  64,  a.  2^ 
See  Baron  and  Femt,  Parlneri,  Joint  Tenanti,  iic. 

SURVIVORSHIP ;  promisee  surviving  cannot  join  nilh  the  ad- 
ministrator of  one  deceased,  ii,  ch.  64,  a.  4.  4;  iv,  ch.  134,  a.  6. 
Survivorship  aniong  joint  tenants  itx. ;  Massacliu sells  act,  March  9, 
1786  ;  and  ii,  ch.  43.  Joint  inieresis  and  survivorship.  - 

I,  cb.  6,  a.  3.  Principle  of  survivorship ;  Jiow  actions  survive  as 
to  pits,  or  defts,  1.  Survivorship  as  to  rights  of  property,  rights  of 
actions,  or  remedies,  is  altogether  matter  of  contract,  1.  Estates 
survive  only  among  joint  tenants,  1.  Not  as  to  stock  in  trade,  or 
on  a  farm,  1.    Remedy  in  joint  contracts  survives  even  among 
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merebaDla  ;  this  odIjt,  not  the  inlereat,  3.  Action  lies  only  against 
the  surviving  jwnt  coutractorB,  3.  Same  ia  equity,  3.  By  Massa- 
chusetts act,  February  26|  1 800,  joint  contractors,  as  to  debtors, 
{lut  on  the  footing  of  joint  and  several  ones,  4.  Partners  liable 
or  duties ;  government  takes  the  bond  of  one  for  them ;  other 
discharged,  5. 

I,  ch.  13,  a.  9.  Surviving  partner's  administrator,  bow  he  may 
submit  to  arbitration,  9. 

I,  ch.  13,  s.  7.  Warranty  as  a  lien  on  land  does  not  survive,  iv,  ch. 
124,  a.  7,  Survives  as  to  warranties. 

IV,  ch.  134,  a.  2.  4.  Bond  to  A  and  a  corporation,  no  survivor-r 
ifaip. 

SUSPENSION,  iii,  ch.  75,  a.  8.  & ;  makes  no  vacancy  in  ao 
office. 

V,  ch.  139,  a.  8.  6.  A  thing  or  action  personal,  once  suspended 
by  the  act  of  ibe  par^,  is  gone  forever ;  tectu,  when  by  act  of  law; 
of  property,  v,  ch.  172,  a.  3.  6,    As  to  rent,  v,  ch;  151,  a.  4. 

SUSPICION ;  where  one  may  be  arrested  on  just  suspicion. 
See  jSrretl;  and  vi,  cb.  193,  a.  29  ;  and  v.  ch.  173,  a.  9.  iH,  44. 

Ill,  ch.  BO,  a.  1.  13,  Suspicioa  of  interest  is  no  .objection  to  a 
vilness. 

VII,  ch.  317.  Warrant,  where  issued  on  suspicion. 

SWEARING ;  a  party  cllowed  to  swear  in  his  own  cause,  v,  cb. 
153,  a.  6.  In  usury.  See  Carting  and  Svxaring,  vii,  cb.  231,  a. 
13.    Swearing  Ibe  peace  Su.    See  Svrely  of  the  Peace^  v,  ch.  150. 

SWINE.  See  HogMti/e  and  AWance,  v,  ch.  136,  a.  15.  9.  Mas- 
sachusetts act,  February  13,  1787,  gives  a  warrant  losell  swine 
taken  up  going  at  large. 

SWINDLER ;  is  a  libel  to  write  as  to  a  person,  alleging  he  is  a 
swindler,  ii,  ch.  63,  a.  7.  15.  But  is  not  actionable,  ii,  ch.  63,  a.  7. 
34,  to  charge  one  with  swindling.  - 

SWORN  into  office  is  implied  b  alleging  one  is  such  an  officer, 
vi,  ch.  198,  a.  8.  14. 

SYNODS,  assemblies  for  religious  purposes.  See  Minitleri  and 
Religion,  it,  ch.  48. 

SYNOPSIS,  V,  ch.  17,  a.  14  fac. ;  vi.  ch.  1 93  ;  consists  of  forty- 
five  articles,  containing  the  outhnes  of  a  body  of  American  law  as 
to  pleadings,  in  a  concise  form. 


.TABLES }  where  a  part  of  the  freehold  or  inhwitauce,  iii,  cb. 
76,  a.  8.    See  Fixtura. 

TAIL  ESTATE,  made  liable  for  debts,  and  may  be  taken  ia 
•xecutiOD  on  Hassachtuetts  act  of  March  8, 1793,  v,  cb.  136,  a.  ik. 

VOL.  VIII.  64 
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III,  ch.  lOIi  8.  5.  Temnt  in  uil  convey-  for  life,  it  is  construed 
for  bis  life,  4;  But  if  tenaDi  in  fee  oonrey  for  life,  it  is  confltToed 
for  the  life  of  the  grantee,  4. 

IV,  ch.  108,  a.  6.  Material  parts  of  Msssscbusetta  statutes  as  to 
tbfltn, d* March  8, 1T9S,  and  February  )8, 180ft.  Majbe  conveyed 
for  a  good,  as  well  as  a  valuable  consideralioo,  Wbeehrrigfat «. 
Wheelwright,  16.  Ward  in  tail,  his  guardian  may  sell  by  license 
of  court,  17.  But  the  deed  must  be  for  good  or  valuable  coosider- 
atioo,  i8. 

IV,  ch.  139,  a.  I.  Principles  of,  examined,  1.  -  Oeneral  princi- 
ples, I.  Fee  simple  conditional  at  common  law,  its  nature  and 
qualities  I,  ^i  8-  How  by  statute  de  donu  lurned  into  an  estate 
tail,  S.  How  different  from  a  bare  or  qualified  fee,  3,  If  the 
donee  had  no  heir  born,  of  the  kind  named,  he  had  a  full  power  ta 
dispose  of  (he  estate,  3  ;  and  could  forfeit  it,  3.  The  five  ineideats 
loan  estate  tail  stated,  4.  Tenant  in,  not  punishable  ibr  waste; 
Atfe  has  dower ;  tenant  by  curtesy  may  sufier  a  recovery,  and  bar 
by  warranty,  4.  Cannot  be  held  to  the  use  of  another,  4.  Extends 
to  teoements,  latids  and  things  concerning  them,  A.  How  the  law 
supplies  the  n-ords,  ofhii  body,  Q.  Tenant  in  tail  is  tenant  lo  the 
precipe,  after  tie  has  covenanted  to  stand  seised  to  his  own  use 
&£.,  7.  What  act  of  his  puts  the  estate  tail  in  abeyance,  7.  Statute 
de  donii  only  fixes  the  estate  ;  tenant  in  tail  eao  turn  his  estate  into 
a  bare  or  defeasible  fee,  7.  If  he  make  a  feoffment,  his  issue's  en- 
try is  gone,  7.  Other  points,  7.  The  four  qualities  of  an  estate 
tail  slier  possibility  of  issue  extinct,  8.  What  is  such  estate,  8. 
Soeb  tenant  in  lail  has  eight  qualities  stated,  a  tenant  for  life  has 
not,  8.  Is  general  or  special,  9.  Colony  law  of  1636,  10.  Form 
of  a  deed  of  an  estate  tail,  11,     By  implication,  13. 

IV,  ch.  1S9,  a.  2.  What  words  give  an  estate  in  tail  or  not; 
many  English  cases  staled,  and  sometimes  considered,  1  to  33. 

IV,  ch.  129,  a.  3.  Several  American  cases;  Dudley  v.  Sumner, 
in  which  case  a  common  recovery  had  been  suffered  ;  several  ma- 
terial points  decided,  1.  Hawley  v.  Northampton  ;  several  points 
decided,  and  one  examined  Slc.,  2.  Uthgofv  v.  Kavenagh  ;  several 
matters  decided,  3.  Especially  what  a  valid  deed  to  pass  ihe  estate 
taU  on  onr  act  of  March  8,  1792 ;  Davis  v  Hayden  «  al ;  maferia) 
poiots  decided,  4.  One,  ihe  court  inclines  to  Consider  estates  in 
trust  u  to  uses,  as  we  have  no  chancery  to  enforce  trusts ;  other 
cases,  6,  6,  "J.  la  Virginia,  vii,  ch.  233,  a.  1 1,  especially  s.  41 ; 
vii,  ch.  326,  a.  4.  16. 

TAUTER  PROCESSUH  be.,  v,  cb.  166,  a.  6 ;  v,  ch.  176,  a. 
3.36. 

TALLOW  CHANDLER  ; .  his  business  assigned  to  cerUin 
places  by  the  Selectmen.  See  JVWancet,  iii,  cb.  74,  a.  9.  1 ;  vti, 
ch.308,_^  10.2. 

TANNERS,  vii,  ch.  208,  a.  10.  S.  A  tanner  forbid  to  exercJM 
the  tnide  of  butcher,  shoemaker,  or  currier. 
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TAPESTRY  belongs  to  ibe  executor,  iii,  cb.  76,  a.  8.  33. 

TAVERNS.    See  Intu,  m,  cb.  S06. 

TAXES  AND  TAXATION,  iv,  cb.  U9,  a.  1.  6.  Covenant  by 
lessee  to  pay  all  taxes,  nill  exteod  oaly  to  such  taxes  as  were  in 
being  and  use  before,  and  not  to  taxes  after  laid,  and  of  another 
nature ;  other  cases>  G.  See  RetenAte,  a.  4 ;  v,  cb.  136,  a.  16, 
Officer's  powers  on  warrants  of  distress  ;  matters  as  to  taxes,  1  lo' 
14.  Indexed  under  the  word,  Dittrctt ;  and  see  Aueuort  and 
AuenmenU,  ii,  cb.  59  ;  vii,  ch.  219,  a-  2.  20.  See  Dutiet,  Revetme, 
fcc.,Ti,  cb.  178,  a.  14,20;  iv,  cb.  119,  a.  4.8;  !?,  cb.  131,  a.  4. 
23.     Collector  has  but  a  naked  power  to  sell,  iii,  cb.  72,  a.  3.  S. 

TAILORS'  SHOPS ;  clothes  in  them  are  not  distraioable  lor 
reol,  T,  ch.  151,  a.  I.  4.  . 

TECHNICAL  words  noi  regarded,  iv,  cb.  119.  None  in  a  wiU, 
■V,  cb.  125,  a.  13.  47;  vii,  cb.  218,  a.  13.  Lent,  is  one,  i,  ofa.  9, 
<.  18.  1. 

TEMPORAL  ESTATE.    See  Introdvetion  to  mUt. 

TENANT  to  the  precipe,  and  of  ibe  freehold ;  tbe  feudal  law 
required  there  always  should  be  one  to  answer  to  action;,  aod  to  do 
Ibe  feudal  services,  iv,  cb.  114,  a.  19.  26.  The  ressons,  26.  Tbe 
bargainee  is  one  before  enrolment,  though  be  has  only  a  nse,  26. 

TENANTS  IN  FEE.  See  Ettatet,  especially  esUlea  in  fee,  ir, 
cb.  138.  In  tail.  See  Etfalu,  especially  in  tail,  v,  cb.  139.  In 
dower ;  see  iv,  cb.  130^  a.  4  iic.  Sic. 

TENANTS  IN  COMMON,  their  manner  of  pleading  in  reple- 
vin. See  Repltmn,  v,  cb.  171.  Must  sever  in  avow^  on  title ;  one 
may  distrain,  but  cannot  avow  alone,  v,  ch.  171.  ^in  in  damage 
feasant. 

II,  cb.  55,  a.  3.  Smidi  «.  Mar^,  IS.  Wb^e  (me  may  sue  another 
for  use  and  occupation,  1 5. 

II,  cb.  68,  a.  7.  1.  What  words  make  them. 

Pleas  by  and  against  them.  Trover,  iii,  cb.  77,  a.  Ill  ;  and  m, 
cb.  91,  a.  8.     Issues  in  trespass.     See  TVoeer,  and  heuet. 

Their  cutting  trees  Sic.  regulated,  iii,  ch.  78,  a.  1 ;  vi,  cb.  134,  a.  6. 

One  a  witness  lor  another  or  not,  iii,  ch.  90,  a.  1 .  7,  8,  9  ;  and 
Bliss's  case,  iii,  cb.  90,  a.  1.  28.     See  Evidenee,  iii,  cb.  90,  a.  1. 

IV,  cb.  107,  a.  1.  7.  Tenants  in  common  must  join  in  aD  per- 
sonal actions,  as  for  rent.     See  Joinder  in  Action*. 

IV,  ch.  114,  a.  2fi.  6.  Doe  o.  Qunnley,  6.  A  limiution  to  tbe 
right  heirs  of  two  men,  heirs  take  as  tenants  in  commoD,  ai  the  law 
presumes  the  two  men  will  die  at  different  times  Sic. 

n,  ch.  39,  a.  7.  Where  one  may  have  auumpnt  against  anotber, 
17.  Where  they  must  join  in  avowry,  v,  ch-  171,  a.  12.  Their 
leases  Sic.,  iv,  ch.  133,  a.  3. 

IV,  ch.  134,  a.  I.  Tenants  in  common,  parceners,  and  join^ 
tenants,  1.  General  principles  and  references  to  other  chapters,  I. 
Tenants  in  common  have  several  estates,  several  titles,  and  hold  for 
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different  periods  or  time  ;  have  a  unity  only  in  possession,  2.  Joinf- 
tenants  have  unity  in  all,  3.  Parceners  in  all  but  time,  3.  Wlio 
are  parceners  and  in  gavelkind,  3.  How  tbcy  may  sue  and  make 
partition,  3.  Entry  of  one  of  all  these  is  that  of  all,  3.  If  parce- 
ners or  joint-tenants  make  partition,  tbey  become  tenants  in  common, 
4.  They  join  in  avowry,  but  tenants  in  common  sever,  5.  So  as 
to  all  real  and  mixed  actions,  S.  How  each  may  lease,  5.  All  but 
tKe  joint  tenant  mny  devise,  5.  How  have  account,  6.  Tenancy  in 
common  created  by  the  destruction  of  the  other  estates,  7.  In  any 
of  ibese  cases  jury  may  presume  an  ouster,  8.  Only  parceners 
compellable  to  make  partition  at  common  law,  9.  Secut,  by  statutes 
named,  9.     Joint-tenancy  not  favoured,  10. 

EV,  ch.  134,  a.  2.  Tenants  in  common ;  words  that  make  tenao- 
oies  in  common,  1.  So  when  their  estates  begin  at  different  times, 
2  to  11.  Examined,  12.  An  alien  and  a  subject  rosy  purchase 
jointly,  13.  Joint-tenants  by  disseizin,  13.  See  Seizin  and  Dif 
leizin,  iii,  cb.  134,  a.  2.  13.     By  devise,  14. 

IV,  ch.  134,  a.  3.  Joint-tenanis ;  words  tt  common  law  that 
make  *joint-(enancy,  I.  Never  by  descent,  I.  Only  by  purchase, 
1.  Nature  of  their  estate,  1.  One  cannot  devise,  3,  Two  woroeii, 
one  marries  and  dies,  the  survivor  has  the  term  for  years,  3.  How 
each  is  seized,  4.  Joint-tenants  join  in  all  actions ;  tenants  in  com- 
mon only  in  those  as  to  possession,  4.  Where  jmnt-tenants,  5. 
Joint'tenancy  depends  wholly  on  the  wording  of  the  deed  or  devise, 
6.  How  various  acts  to  one  enures  to  all,  7.  Actions  among 
themselves,  7.  Who  joint-tenants  or  not,  6,  9.  Joint-tenants  in  a 
use  or  trust,  9  to  12.  Joint-estates,  and  several  inheritances,  how 
created,  13.  Where  a  joint  estate  is  defeated  by  merger,  14.  One 
grants  a  rent  where  valid  or  not,  15.  One  joint-tenant  may  of  his 
moiety  make  another  bailiff  fitc.,  16.  May  be  joint-tenants  of  a 
right,  17.  As  if  disseized,  17.  So  a  chattel  or  a  ehote  in  actum 
Burrives  for  the  benefit  of  a  eettui  que  trast,  18.  The  freehold  of 
joint-ienanta  severed  the  reversion  is  severed,  19.  A  right  of  actioa 
cannot  stand  in  jointure  with  a  freehold  or  inheritance  in  possesNoa, 
30.  Joint  life  estate  may  merge  in  remainders  in  common  in  tail ; 
so  a  severance,  21.  So  the  life  estate  of  one  may  merge,  31. 
Joint-lessees  of  a  term,  one  mortgages  bis  part,  is  a  severance,  23, 
Other  cases  of  severance  of  joint-estales,  33,  34,  85.  Eoch  joint- 
tenant  conveys  his  pnrt  only,  2fi.  King  has  but  the  alien's  half,  Sfi. 
Only  an  act  of  a  joint-tenant  that  Ectimlly  passes  his  interest  binds 
the  survivor,  37.  Joint-tenanry  destroyed,  28.  This  by  destroying 
any  one  of  the  Constituent  parts,  38.  Joint-estates  commeoce  at 
different  times,  39.  Joint-tenant  cannot  devise,  30 ;  though  he  after 
sever,  30.  Joint-ienant  conveys  a  part  by  metes  and  bounds,  thb 
void,  yet  may  estop  him,  31.     So  if  set  off  on  execution,  31- 

IV,  ch.  134,  a.  4.  Paroeners  j  by  descent  only,  1.  All  one  heir 
as  long  as  ihe  land  descends,  1.     AD  the  unities  of  joint-tenants 
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bat  time,  1.  Sue  and  are  sued  jointly,  1.  But  no  surriTorsbip,  1. 
If  one  alien,  the  effect,  I.  How  divide,  1.  By  turns  Sic,  I.  Join 
m  avowiy,  3.  Where  one  may  enter  into  a  moiety  for  breach  of 
condition,  though  it  descends  on  both,  3.  Interest  of  each.  3,  4. 
Are  parceners  where  in  of  their  former  estates,  5.  Though  one 
had  disseized  the  other,  &.  Rent  for  equality  of  partition,  5,  Ati 
entire  thing  as  a  villein  may  be  in  parcenary  and  possessed  by  turns, 
6.  So  a  rent-cbarge,  6.  AVhere  entry  of  one  is  the  ouster  of 
another,  7.  See  Oiuter.  Panititioo  made  by  the  proper  officer, 
eldest  daughter  has  no  choice,  8.  Can  be  but  by  deed  or  act  of 
court,  8.  How  writ  of  partition  at  common  law,  9.  Two  judg- 
ments, 10.  How  made  by  jury  la:.,  10.  Tenants  in  commoD  and 
joint-tenants  never  could  make  it  by  parol,  11.  Only  by  dead,  11 
be.     E£ct  of  partition  ss  to  minors  Uc.,  13. 

V,  ch.  134,  a.  5.  Husband  and  wife ;  estate  to  them  jointly  not 
properly  joint-tenants;  but  take  an  entirety  as  one  person,  1. 
Estate  to  tbem  and  A,  he  talces  a  moiety,  1  ;  exception,  2.  Devise 
to  huriiand  and  wife  creates  a  joint-tenaocy  since  our  act  of  March 
9,  1786. 

IV,  ch.  134,  a.  6.  Massachusetts  suiuleg  ;  material  parts  of  the 
act  of  March  9,  1766,  as  to  cutting  trees,  digging  stone,  or  ore,  Sk. 
without  forty  days  notice  in  writing,  1.  May  by  writ  be  compelled 
to  divide,  3.  How  beirs  may  sue  to  recover  lands,  3.  Tenancies 
in  common,  where  joint-tenancies  are  not  clearly  created.'4.  As  to 
taking  these  joint  estates  in  executioo,  5 ;  references,  6,  7,  8.  A  - 
joini-tenaut  cannot  convey  a  part  by  metes  and  bounds,  9.  Nor 
can  the  grantee  by  entry  in  such  case  disseize  the  other ;  reasons, 
9.  Statutes  a^  to  waste  in  this  State ;  q%uere,  if  they  make  any  dis- 
tinction as  to  trees,  10.  Three  first  tenants,  one  makes  a  mcmgage, 
this  is  a  severance,  11.  So  two  joint-tenants  of  a  rent,  and  one 
disseizes  the  tenant  of  the  land,  is  a  severance  be.  11.  How  one 
joint-tenant  may  enter  first,  13. 

V,  cb.  173,  a.  7.  10.  Hare  trespass  jointly  at  to  their  joint 
possession  ;  and  v,  cb.  173,  a>  1.  5.  In  evidence  or  not,  iij,  ch. 
91,  a.  8.  3  be.  See  Trover,  iii,  ch.  77,  a.  9.  18,  19;  a.  11.  13, 
14.     What  is  a  license  among  them,  vi,  cb.  191,  a.  3.  10. 

TENANT  for  life.  See  Etiate  for  L^t,  iv,  ch.  130.  For 
years.  See  Lttaatt,  iv,  ch.  133  be.  At  will.  See  EttaU  at  WiU 
tu. ;  and  fFill,  Eilatei  at.     At  sufleraDce.  See  Sufferance. 

TENDER,  iv,  cb.  131,  a.  3.  Tenders  in  several  cases  in  cove- 
nant, 7,  18. 

IV,  ch.  113,  a.  fi.  Swinerton's  case;  tender  by  morlg^or  of 
his  debt,  and  money  brought  into  court  on  a  bill  in  equity,  7.  An. 
2.  16,  lender  by  and  to  whom,  and  how  interested. 

IV,  cb-  132,  a.  S.     No  tenders  can  be  in  cases  of  torts,  4. 

V,  cb.  144,  a.  10,  11.  13.    Tender,  where  it  is  performance  of 
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the  contract  V,  cb.  161,  a.  13.  Debtor  caanot  demud  tht 
bond  &c 

V,  ch.  170,  a.  1.  Tender  and  bringing  monef  iato  court;  gea* 
eral  principles ;  every  tender  tec.  ifopliei  he  who  teoders  owes  a 
debt,  1.  What  be  does  and  nDdemaadB,  1.  References,  2.  H^ 
who  tenders  must  declare  on  what  account  be  lOodefs,  2.  Set 
Uncore  Prut. 

V,  ch.  170,  a.  2.  Rules  in  tenders ;  nay  be  of  money  in  bags 
Sic.,  1.  A  tender  to  one  of  ibe  contractees  is  to  all,  9.  In  bank 
bills  is  good  if  not  objected  to,  3.  .TVon  ainwgnk  to  all  and  a 
tender  to  part,  is  bad,  4.  As  to  monies  brought  into  court,  5,  6. 
Deft,  must  be  ready  from  (he  debt's  bein^  due,  7.  Tender  and 
refusal  must  be  pleaded  with  tout  tempt  priat,  7.  How  a  defeasance^ 
8.  Where  a  refusal  must  be  stated,  9.  How  kmg  one  t^deri^ 
must  stay,  10.  What  be  must  do,  II.  May  tender  more  be,  li. 
To  be  pleaded  with  a  refusal,  13;  exc^ion.  Must  also  plead  he 
offered  to  pny  j  exception,  14.  Where  the  tender  is  too  soon,  15. 
What  a  tender  in  time  and  offer  dispensed  with,  16.  Debtor  must 
be  ready  from  the  time  the  debt  becomes  due  ;  so  tout  tempi_  prut 
means,  17.  Offer  to  pay  and  is  still  ready^  usually  necessary,  .13. 
In  attvmptit  plea  is  in  bar  of  further  damages,  19.  How  in  debt) 
1 9.  If  not  ready  on  any  request  to  pay,  this  avoids  all  tenders,  30. 
No  tender  al^r  action  cooimeaced,  31.  Tender  to  a  fwushm 
fflemi^  as  for  rent,  30.  Tender  and  never  promised  as  (o  the  rest* 
33.  If  of  a  bulky  or  of  a  perishable  article  wuors  pritt  not  nece*- 
sary,  33.  Is  performance,  33.  Where  a  profert  of  tbe  money  la 
court  is  necessary,  34.  Pit.  may  take  it,  though  he  deny  tbe  tender 
was  before  the  action,  36.  Pfo  tender  be.  where  uncertain  dama- 
ges are  to  he  recovered,  36.  Pit.  has  costs  to  tbe  psyment,  and 
flays  costs  after,  26  One  cannot  plead  a  tender  when  at  ai^  titae 
lie  baa  broken  his  contract ;  reasons,  27,  A  good  tender  of  heavy 
articles  vests  the  property  in  the  party  to  whom  tendered,  38. 
Tbougli  the  owner  must  tender  freight  to  the  carrier,  he  oeed  not 
to  the  wrongdoer,  29.  Deft,  brings  money  into  ooun  be  ctaool 
take  it  out,  though  be  bas  a  verdict ;  tender  admits  it  due,  30. 
What  are  concurring  acts  as  to  transferring  stock,  31.  So  no  ten- 
4ler  neceasary,  31.  What  a  tender  of  transfer  of  stock,  31.  A 
tender  must  be  made  as  near  a  performaoce  as  it  can  be,  31,  33, 
No  time  of  payment  named,  deft,  must  plead  femper  paratm  be 
32.  Tender  of  a  deed ;  enough  lo  be  ready  to  deliver  it  if  tbe 
grtmtee  evades,  S3.  What  a  reasonable  time  to  tender  one,  33> 
Enough  the  parly  be  at  lime  and  place  ready  to  deliver  goods,  34. 
Tbe  legal  effect  of  a  tender ;  bars  future  damages,  and  subjects  the 
ph.  to  costs ;  not  always  the  debt,  36 ;  reasons,  35.  Jewel% 
watches,  be.  on  the  ground  of  m«iey,  35.  Tender  is  a  discharge 
except  of  a  debt  or  duty,  35.  A  tender  to  perform  «n  award  ia  a 
discharge,  36.     As  no  duty  existed  when  tbe  bond  was  given,  36; 
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■o  conid  b«  BO  parcel  of  it,  96.  Seem,  if  a  part  of  it,  30.  A  ten- 
der bars  where  there  is  sd  sAer  defessance,  37.  Deft,  indebted  to 
die  pR.  £40  OD  hood,  hj  an  after  defeasance  agreed  to  take  5*.  in 
Ae  pound,  if  paid  by  a  day  named  ;  tender  of  £10  on  the  day, 
barred  the  action ;  Trerett  v.  Angus,  38.  St.  colhieral  to  the  origi- 
nal debt  be.  Special  pteadings,  % ;  point  examined  and  questioned, 
88.  Tender  of  a  collateral  duty  to  a  stranger  does  not  bar  the  ac- 
tion, 39 ;  reason  given,  39.  But  a  trustee  is  not  a  mere  stranger, 
40.  Where  a  tender  discharging  «  mortgage  does  not  discharge  the 
debt,  41.  Tender  of  a  debt  not  discharged  stops  ratereat,  43.  If 
the  mooey  be  kept,  4S.  If  a  payment  be  a  condhion  precedent, « 
tender  has  the  efiect  of  payment ;  cases,  43. 

V,  cb.  170,  a.  3.  The  effect  of  a  tender  the  party  to  receive 
being  absent;  lender  is  accepted  in  erety  case  but  two:  I.  When 
tfie  party  to  accept  is  absent :  or  3.  Refuses ;  effect  the  same  in 
bod)  ca«e8,  1.     Wien  the  party  must  tender  both  things  tic.,  3. 

V,  ch^  170,  a.  4.  By  whom  a  tender  is  to  be  made  ;  where  the 
right  to  tender  is  personal,  1.  If  one  tender  bf  my  desire  it  is  my 
tender,  3.  If  not  personal  any  one  privy  may  tender,  but  irat  ona 
having  no  interest,  3. 

V,  ch.  170,  a.  5.  In  what  money  a  tender  must  be  made  by  acts 
of  Congress ;  foreign  money  was  valued  in  the  cusiom-house  at 
Certain  rates  stated,  1,  3,  After  July,  1797,  all  foreign  coins  except 
Spaoish  milled  dollars  and  parts  thereof  ceased  to  be  a  tender,  2. 
U  one  accept  money  tendered  any  loss  on  it  after  is  his,  3.  Even 
if  the  money  prove  to  be  coonterfeited,  4.  Tender  of  goods  muat 
be  it]  a  middling  kind  of  the  sort.  5.  Tender  may  be  in  paper  in 
some  cases,  6.  Payment  in  counterfeit  money  is  void,  though  ac- 
cepted, 7.  Otherwise  if  the  receiver  take  the  risk,  8.  Note  or 
bill  of  no  value  is  no  i«yment,  8. 

'  V,  cfa.  170,  a.  6.  Where  a  tender  is  to  be  made,  1.  At  the 
^ce  named  tf  one,  1.  If  none  of  money  to  the  payee  in  the 
State,  1.  Or  he  that  tenders  may  appoint  a  proper  place  and  give 
timely  notice,  2.  Rent  may  be  tendered  on  the  land  or  to  the 
person,  S.  As  to  heavy  goods  enough  to  ask  the  receiver  to  appoint 
a  place,  3. 

V,  ch  170,  a.  7,  Where  a  tender  is  to  he  made,  1.  Always 
before  the  action  brought.  I.  And  if  within  an  indefinite  time,  in 
the  last  of  that  time,  1.  So  as  to  the  delivery  of  goods,  I.  But 
msy  be  if  the  parties  meet  any  time  within  tlie  time,  1.  Stock,  the 
last  of  the  time  before  the  books  are  closed  on  the  day,  1.  If  no 
time  appointed,  but  a  place  is,  notice  may  be  given  of  the  payment 
of  money,  or  delivery  of  goods  therei  2.  By  obligor's  servant  is 
good,  when  ordered,  3. 

V,  ch.  170,  a.  6.  To  whom  a  tender  is  to  be  made }  to  any  one 
who  has  a  right  to  the  thing,  1.  Even  to  the  assignee  of  a  bond,  3 
Not  to  a  mere  stranger,  2.     So  to  cettui  que  uie,  2. 
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V,  cb.  170,  a.  9.  When  «neort  prut,  is  to  be  pleaded,  1.  Nerec 
when  the  debt  or  duty  'a  discharged,  1.  But  almys  irbeie  not 
discharged,  1.  Must  be  added  if  the  plea  be  tbe  pit.  nas  oot  ia 
England,  or  do  administrator  Sw.  Not  if  bulky  or  perisbable  goods 
be  tendered,  1.     May  be  after  imparlance,  1. 

V,  ch.  170,  a.  10.  Wbeo  tout  tempt  priit  ia  to  be  pleaded,  1. 
Never  after  imparlance,  1.  ^tuEre,  if  to  be  omitted,  S.  Always 
when  the  tender  is  do  discharge  of  the  debt  or  duty,  3.  Reasons,  3. 
If  tbe  deft,  plead  tout  teapt  prut,  ph.  may  reply  a  demand  any 
time  after  the  debt  is  due,  4,  Hay  afier  a  special  impariaoce,  4. 
How  to  plead  a  tender  of  depreciated  paper,  5. 

V,  cb.  170,  a.  11.  Pr<(fert  in  curia,  when  to  be  pleaded ;  erer 
follows  UMorepriit;  p)(.  has  tbe  money  as  coofessedly  due  to  him, 
though  a  verdict  be  against  him,  1.  If  the  pit.  take  the  money,  he 
cannot  claim  damages  after  tbe  tender,  3.  An  executor  deft,  has 
the  money,  if  a  verdict  for  him,  3.  Even  sending  raooey  to  tbe 
creditor  may  be  left  to  tbe  jury  to  presume  a  tender,  4, 

V,  ch.  170,  a.  1^  Bringing  money  into  court,  I.  Done  after  & 
tender  ;  and  where  there  has  been  no  lender,  1.  in  this  last  case, 
cosis  of  course  to  tbe  time  of  bringing  in,  1.  May  generally  be 
where  the  damages  are  certain,  or  ascertainable  by  mere  calcula- 
tion ;  and  not  when  uncertain,  to  be  ascertained  but  by  the  descrip- 
tion of  a  jury,  as  in  cases  of  torts,  3.  Generally,  by  leave  of  the 
court,.2.  Usually  to  prevent  costs,  2.  Not  usually  a  lagrer  sum 
after  having  failed  with  a  smaller,  2. 

V,  ch.  170,  a.  13.  In  what  cases  money  may  be  brought  into 
court,  I.  Further,  doubtful  cases,  1.  Not  allowed  formerly  on 
quantum  meruit,  1.  But  in  inddnlattu  auumpiit,  1.  Not  in  trover 
for  a  bill  of  excliange,  I.  Not  allowed  on  covenant  to  pay  rent,  2. 
Allowed  in  trover  to  bring  in  tbe  thing  itself,  3.  Not  od  a  policy 
for  average  of  damage  of  goods ;  not  in  covenant  for  repairs,  4. 
Allowed  on  a  covenant  to  find  dirt,  or  pay  £10, 5.  Allowed  in  an 
Action  for  demurrage,  as  a  mere  matter  of  compulation,  5.  So 
much  struck  out  of  the  pit's,  declaration,  fi.  Not  allowed  in  case 
for  immoderately  driving  a  horse  and  chaise,  7.  Of  late  allowed  in 
quaatum  miruit^  8.  Sometimes  for  rent,  ^t  tarn  ;  other  cases,  9. 
Not  in  an  action  for  the  mesne  profits,  10.  Nor  on  a  contract  to 
deliver  goods,  1 1.  Nor  in  case  of  goods  spoiled  by  a  carrier,  12. 
Nor  of  a  false  return,  12.  Not  in  covenant  except  for  a  liquidated 
sum,  13.  Not  paper  money  of  no  value,  14.  Allowed  ia  a  case  of 
use  and  occupation,  15.  Action  for  goods  sold;  defi's.  account 
filed  for  work,  £25.  %».  hd. ;  supposed  difference  brought  into 
court,  16.  Effect  of  paying  money  into  court,  in  review,  17.  Pll. 
brought  assumpsit  for  flour  sold,  and  freight  &c.  paid  ;  first  count, 
indebitatut  attumpnt ;  second,  quantum  valebant ;  third,  speml 
agreement;  deft,  allowed  to  bring  in  mfuiey,  17.  Whc^i  (be  deft. 
brings  money  into  court,  he  cannot  be  supposed  to  give  up  the  very 
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poizil  be  eontenda  for,  17.  PayiDg  money  into  court  sdmits  tko 
eootnet,  and  to  the  •mount  paid  id,  18.  Where  the  deft,  haa  costs 
or  not,  19.  If  the  deft  pay  money  into  court,  be  oa\j  acknowledges 
the  contract  and  amount  paid  in,  30.  Tbe  form  of  the  rule  in 
bringing  tnoney  into  court  in  a  note,  21. 

V,  oh.  170,  a.  14.  Manner  of  pleading  a  tender,  and  bringing 
money  into  court,  1.  Assumpsit  for  £40;  plea,  non  attun^nt  as 
to  £30  ;  as  to  £10,  actio  non  be.,  and  tender  pleaded,  1.  Pit 
replied,  rejinnder  and  issue,  1,  2.  Tender,  and  none  to  receire, 
pleaded,  and  replication  and  rejoinder,  3.  Relication,  pit.  ready 
there  to  receive,  and  deft,  not  tt>  pay  &c.,  4.  Plea,  tender  of  aereo 
limfers,  and  refusal  to  accept  them,  and  yet  ready  to  deliver  them ; 
tbe  manner  of  [heading,  4.  Manner  of  pleading  a  tender  to  a 
gtiantuM  meruit,  and  of  the  replication,  b.  Like  pleas  in  our  prac- 
tice, 6.  Pleadings  -in  cases  of  bonds,  7.  Tender  of  paper  bills 
specially  pleaded  in  bar  of  the  action,  and  uncore  pritt  not  pleaded, 
8.  On  the  ground  such  tender  barred  the  action  by  statute,  8. 
Held  no  bar,  8.  Our  statutes  as  to  tenders  of  paper  money,  8. 
Arguments,  8.  Action  fbr  goods  sold  at  anction  ;  terms,  to  be  paid 
for  in  good  approved  indorsed  notes,  payable  in  sixty  days ;  two 
counts ;  plea  to  first  count,  a  tender  specially  pleaded  of  said  notes 

to  amount  of ;  tout  tempt  prut  from  Uie  day  of  tbe  sale  8ic. 

Izc. ;  second  plea  of  tender  he.,  9.  Special  replication,  9.  The 
^ving  the  note  not  viewed  as  collateral  to  the  debt  due,  so  tout 
tempi  pritt,  proper,  9.  Tender  deficient  where  forty-one  cents  too 
little  in  paper  money  in  Pennsylvania,  9, 10.  Depreciation  does  not 
Bake  the  debt  uncertain,  where  there  is  a  scale  to  compute  it  by, 
11.  Specie  lender  waived,  and  bank  bills  made  a  tender  by  consent, 
IS.  If  tbe  seller  of  land  cannot  make  a  title  on  the  day,  the  buyer 
is  not  bound  to  tender  the  price,  13.  What  the  deft,  admits  by 
paying  money  into  coun,  14.  If  the  deft,  admit  an  illegal  contract, 
it  does  not  bind  the  court,  16.  In  certain  cases  the  court  in  tres- 
pass or  trover  will  allow  the  goods  sued  for  to  be  brought  into  court, 
or  to  pay  the  full  value  and  costs,  16. 

VI,  ch.  196,  a.  8.  26.  Equitable  lenders  on  a  sUtnte  in  Connec- 
ticut, how  limited. 

TENEMENTS  DEFINED,  iv,  cb.  125,  a.  1.  In  a  wiU,  doe^ 
not  give  a  fee,  iv,  ch.  128,  a.  3;  iv,  ch.  129,  a.  1.  B. 

TENENDUM,  a  material  part  tn  a  deed,  iv,  ch.  109,  a.  £, 
Usually  a  pan  of  tbe  Aaiendim  ;  as  to  have  and  to  hold. 

TENET  £T  TENUTT ;  actions  of  waste  in  the  tenet  mi 
fettuii ;  judgment  be.,  iii,  ch.  78,  a.  lb.  10  fee. 

Tenor,  means  a  transcript  or  copy,  vii,  cb.  313,  a.  6.  6. 

TENURE.  See  Ettatet,  iv,  ch.  125  Etc.  See  Atm-tentn-e,  An- 
tral, and  SoU  jHrnure,  be.  pleaded,  v,  cb.  176,  a.  13 ;  iv,  cb.  104, 
a.  3.  34.  Ib  a  writ  of  right,  but  in  abatement  only. 

TERM }  term,  or  sessions  of  th«  court,  is  one  day,  iu,  cb.  96,  n, 

voih  viu.  6i 


.y  Google 


S14  INDEX. 

4 ;  a.  3.  2,  Durlog  which  all  the  pcoceedings  are  in  die  breasts  of 
the  judges,  and  allerable ;  the  day  in  a  term  a  deed  is  enndled,  may' 
be  enplained,  iii,  ch.  93,  a.  2.  6. 

Term  signifies  the  estate,  as  well  as  the  time,  ii,  ch.  55,  a>  5 ; 
and  the  term  expires  whenever  the  estate  in  it  does,  by  forfeitura 
or  otherwise.  Term  assigned,  or  that  attends  the  inheritance,  iv, 
ch.  1 14,  a.  16.  3 ;  iv,  ch.  133,  a.  3.  2. 

TERMINI  IN  WAYS.  See  Wayt,  ui,  ch.  79 ;  and  iii,  oh.  86, 
a.  3.  21 ;  a.  28.  10. 

TERRITORY ;  courts  in  our  territories  j  see  vi,  ch.  187,  a.  6. 
Their  organization,  powers,  &c..  Territoria]  ordinaDce  of  July, 
1767,  principles  of,  vii,  ch.  .223,  a.  1.  3  &«,  Conquered,  vii,  ch. 
324,  a.  12.  23.  Remarks  on  the  ordinances  of,  vii,  cb.  923,  a.  17. 
4  to  12. 

TERROREM ;  a  legacy  given  in  Urroran,  how  understood,  ij, 
ch.  43,  a.  5. 

TERTENANTS,  tare  faciat  against,  vi,  ch.  190,  a.  4.  6 ;  v, ' 
ch.  137,  a.  11,  a.  12.  4;  vi,  ch.  180,  a.  10.  15. 

TESTE  OF  WRITS,  when  issued,  v,  ch.  1 7&,  a.  8.  How  amend- 
ed, vi,  ch.  185,  a.  8. 

TESTAMENT.    See  IViU  and  Teitament. 

TESTAMENTARY,  causes.  See  Probate.  TesUmenlary 
guardians.  See  Guardiani,  ii,  cb.  36,  a.  2  be.  Word  msy  ipp^ 
to  real  estate,  iv,  cb.  128,  a.  S.  11. 

TESTATOR,  his  intentions  how  regarded,  iv,  ch.  137,  a.  1,  9  ; 
a.  8.  4,  16 ;  a.  10.  14.  Testator's  presence,  iv,  ch.  127,  a.  5.  6 ; 
iv,  ch.  128,  a.  4.  7,  1 1  ;  a.  5.  6 ;  iv,  ch.  129,  a.  3.  13,  27.  What 
ought  to  be  his  intentions,  iv,  ch.  130,  a.  2.  37 ;  a.  4.  88,  90 ;  ir, 
ch.  135,  a.  2.  17,  18,  19. 

TESTIMONY.  See  evidence,  iii,  ch.  80  &c. 

THEATRICAL  ENTERTAINMENTS,  bow  forbidden,  vii, 
ch.  206,  a.  5. 

THEFT.    See  Larceny  and  Robbery,  vii,  ch.  214. 

THIRD  PERSONS.    See  Stranger. 

THIRTY  days  after  judgment,  sttachmeots  &c.  hold  the  day 
after ;  the  last  day  of  the  term  is  the  first  day  of  the  thirty.  See 
Date,  Day,  ttc. 

THREATENING  LETTERS,  vii,  cb.  204,  a.  14.  See  Meif 
aea,  1  to  15. 

TIDE,  where  it  ebbs  and  flows  on  fiats.  See  Admrtdly  Juris- 
diction ;  see  Fisheries  and  Flats,  ii,  cli.  68. 

TIME,  where  not  material,  v,  ch.  173,  a.  4.  9iSic. 
TITLE  of  estates  defined,  iv,  ch.  125,  a.  2.    Title  deeds,  iv, 
cb.  107.  In  evidence,  iii,  ch.  91,  a.  8.  7. 

TITLE  of  a  statute,  v,  ch.  196,  a.  1.  Is  no  part  of  it,  but  it 
name  given  to  it,  18 ;  and  need  not  he  staled  in  a  declaration  or 
plea,  18;  but  stated  wrong  is  fatal,  18.    Caunot  be   shewn  if  ac- 
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quired  afler  action  brought,  iv,  cb.  112,  a.  5.  54.  Where  surplusage 
to  slate  it,  iv,  cb.  123,  a.  3.  12. 

Covenant  for  quiet  enjoymeot ;  the  pit.  need  not  slate  ibe  Ulle  of 
a  third  person,  nho  enters  and  espols  him,  iv,  ch.  1 16  ;  cases;  nor 
the  other  parly's  obligalion  to  fence  or  repair  a  way,  for  he  may  not 
know  either,  ii,  ch.  66.  Of  a  third  person  in  a  writ  of  rigbl,  vii, 
cb.  338.  Under  statutes  in  the  several  Slates,  vii,  ch.  323,  a.  -1  to 
16.  Of  a  third  person  in  trover,  iii,  ch.  77,  a.  11.  24.  The  deft, 
pleaded  a  title  in  bar  he  did  not  claim  imder;  Gould  v.  Newman, 
iv,  ch.  112,  a.  5.  18.  To  lands  is  always  by  the  lex  loci,  vii,  ch. 
233,  a.  1.  6.     Not  changed  by  change  of  sovereignty,  a.  6. 

TIMBER ;  where  part  of  the  inheritance  or  a  chattel.  See 
Chattel;  and  iv,  ch.  133;  and  Trees,  iii,  ch.  76,  a.  8-  Timber 
trees  are  oak,  nsh,  and  elm,  he.  See  fVaste,  ill,  ch.  78,  a.  4  &c. 
Birches  may  be  timber  by  custom,  id.  Or  any  trees  used  in  build- 
ing, id. ;  and  iv,  ch.  134,  tr.  11.  Statutes  to  preserve,  vii,  cb.  311, 
a.  9.  11. 

Time,  when  not  to  be  travcr^d,  iv,  cb.  133,  a.  3.  20. 

TIPPLING  ;  how  forbidden  in  licensed  houses.     See  Intu. 

TOBACCO;  in  Virginia,  how  execution  is  for  it,  ▼,  cb.  130,  a. 
19.  33.     State  not  liable  he.,  vii,  ch.  223,  a.  II.  42. 

,  Inspection  of,  vi,  ch.  203,  a.  1.  8. 

TOLL  due  to  corporations  liable  to  be  taken  on  execution  for 
their  debts,  v,.cb.  136,  a.  14. 

Ill,  ch.  76,  a.  11.  Toll  is  special  property,  and  is  usually  the 
price  of  a  privilege,  1.  Is  personal  property,  though  paid  for  the 
use  of  real  estate,  1 .  In  its  appropriate  sense  is  moaey  paid  for 
passing,  due  by  prescription,  statute  or  grant,  I.  Is  a  quid  pro  quo, 
1.  Must  have  a  reasonable  commencement,  1.  None  for  passing 
the  ocean,  I.  But  may  be  for  passing  a  fort  or  sea-wall ;  Saybrook's 
case  in  the  year  1648.  Toll  thorough,  or  on  a  highway;  for  this 
a  consideration  must  be  shewn,  as  repairs  &ic.,  2.  Various  kinds  of 
toll,  3.  Toll  cannot  be  demanded  from  those  who  receive  no  bene- 
fit from  it,  3.  Not  incident  to  a  fair  or  market  in  its  nature  ;  may 
be  granted  to  one,  4.  May  be  for  landing  goods  at  a  port  or  quay  ; 
and  a  distress  for  it,  5.  Not  for  passing  a  river  by  a  quay,  5.  Own- 
ership of  the  soil  is  a  sulEcient  consideration,  5.  So  toll  traverse 
may  be  demanded  by  time  or  prescription,  as  for  passing  over 
another's  land,  6,  6,  1 1  ;  Lambert's  case  he.,  6.  Toll  on  a  navi- 
gable river  is  toll  thorough,  as  much  as  for  passing  on  a  highway ; 
is  against  common  right  and  not  demandable  but  for  a  valuable  con- 
sideration shewn,  6,  7.  As  passing  a  bridge,  using  a  wharf,  Sec,  7, 
8.  Making  a  port  is  ibis  consideration,  9.  So  the  original  grant  of 
the  land  of  a  highway,  end  toll  paid,  immemorially,  10.  Persons 
may  prescribe  he.  to  be  free  of  toll,  13.  For  toll  Uaverse  a  con- 
sideration must  be  laid,  13.  And  where  laid,  proved  as  laid,  even 
in  cases  tvhere  not  necessary  to  lay  any,  12 ;  other  cases.  Remedy, 
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pleading  and  eridenee ;  umw^nit  Uei  to  racorsr  h,  tnd  cue  fci 

taking  h  wben  not  due,  13,  14,  16.  Manner  of  declaring,  16.  U 
goodi  be  frauduleailjr  sold  out  of  a  nurket  to  tvoid  toll,  cai«  io  dw 
proper  action,  17.  After  receiving  toO  three  bnodred  and  Mj 
yeara  the  court  will  preiame  ■  graol  ttc.,  18.  Mode  of  dederingj 
18.  Toll  muat  be  loniethiQg  certain  ;  but  three  bushela  of  barley 
out  of  each  cargo  tic.  is,  19«  Id  case  for  avoiding  toll,  the  pit. 
muat  prore  bis  case  aB  be  has  laid  it,  30.  Toll  by  way  of  Bani[de 
forty  years  is  evidence  of  prescriptive  right,  31.    A  power  u>  mott- 

Sage  tolls  is  no  power  to  mortgage  toll  gates  or  bouses ;  ejectoienc 
oes  not  lie  to  get  posseasicm  of  toll,  23.  Toll  in  the  Unibed  States 
eoowdered  ;  generally  alkiwed  by  statutes,  23,  24.  How  sued  fiw, 
or  the  penalty  for  evading  it,  25,  Toll  ia  taxable  property,  and 
where  the  share  owner  lives,  26.  May  be  taken  io  execution,  36. 
General  principles  of  pleadings,  and  evidence  u  to  toll  coosideredt 
27  to  33  i  and  the  principles  of  them.  Trespass,  v,  ch.  173,  i.  7. 23. 
Ill,  cb.  77,  a.  11.  If  goods  be  taken  for  toll,  must  be  pleaded 
specially. 
"      IV,  ch.  134,  a.  4. 6.     Tdl  dish  partition,  bow  made  by  it. 

V,  ch.  143,  a.  5.  Where  toll  nuy  he  attached.  See  Tunpiket 
see  Corporationt. 

TOOLS  of  trade  and  of  husbandry.  See  h^tlemaUi  of  0»t'$ 
Trade.  Not  liable  for  debt,  v,  ch.  136,  a.  14.  23.  Nor  for  his 
Uxes,  V,  ch.  136,  a.  16.  4.  Nor  for  rent,  v,  cb.  Ul,  a.  1.  4.  As 
to  winters  types;  see  iii,  cfa.  75,  a.  8.  34.     In  part  attachable. 

TORTS  are  several  in  their  nature.  See  Cate,  ii,  ch.  58  kc.j 
■nd  TVoeer,  iii,  cfa.  77  ;  and  Tntpa$$,  v,  ch.  173,  a.  1.  9  ;  v,  cb. 
173 ;  and  ii,  ch.  43,  a.  1.  13.  And  no  contribution  m  casea  ot 
torts. 

I,  cb.  9,  a.  9.  One  inay  waive  the  tort  and  sue  for  tbe  properly, 
i,  cb.  5,  s.  1. 

UI.  cb.  132,  a.  8.  8.     May  waive  the  trespass  and  bring  irorer. 

m,  cb.  77,  B.  3.  3.     May  waive  ihe  trespass  and  bring  trover. 

IV,  ch.  132,  a.  8.  8.     May  waive  the  tort  or  trespass,  and  brii^ 

ease  for  use  and  occupation.     Joint  and  several,  v,  cb.  172,  a.  7. 

26.     May  waive  the  tort  in  inticing  sway  an  apprentice,  and  bring 

eiiwitpiit  for  his  labour,  i,  ch.  7,  s.  3. 

TOTAL  LOSS,  meaning  of,  in  a  policy  of  insurance  ;  Murray's 
case,  ii.  ch    40,  a.  20. 

Ill,  cb.  94,  a.  3.  2.  Proof  a  ship  bas  not  been  heard  of  for  a 
long  time  proves  a  total  loss.  Total  loss  declared  for,  a  partial  loss 
may  be  proved,  iii,  ch.  91,  a.  3.  13. 

TOUTS  TEMPS  PRIST.  The  pany  must  always  be  ready 
to  pay  after  the  debt  is  due,  v,  rh.  170,  a.  10.  The  plea  is  avim^ 
ed  by  the  pit's  replying  and  shewinx  a  demand,  id.  Pleaded  on 
tender  of  a  note  and  mcmey  bmiiglit  into  courr,  v,  rh.  170,  a.  i5; 
a.  2.  7,  17,  20,  37  ;  a.  5.  lU }  v,  ch.  144,  a.  10,  13.  8: 
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TOWING  PATH,  fifjat  to,  good  by  eiutom  w  OMge.  None  it 
eonuoon  liw ;  Hall  v.  Herbert,  i,  cb.  36,  s.  3.  13  ;  ud  ii,  ch.  68, 
a.  3.    Pletded,  iii,  cb.  79 ;  notes  at  the  close  of  it. 

TOWNS.  Is  the  duty  of  a  town  clerk  to  receire  lod  declare 
dw  votes  for  a  moderMor  of  a  town-meetiDg  ;  Dodda  v.  Henry,  ii, 
eta.  63,  a.  8.  33.     See  D^awuition. 

Town  clerit,  ri,  cb.  186,  a.  2.  35.    Mandamiu  to  admh  Sic. 

Town  treasurer,  vi,  cb.  186 ;  t,  ch.  ITS,  a.  4,  Sudbury  v.  How 
b  at.  InhabitsDtg  of  a  town  may  hare  trespass  against  one  of 
them  for  a  trespass  ud  their  laods.  May  take  a  grant  of  Und,  it, 
d.  109,  a.  6.  4. 

Town  records  are  public  as  far  as  the  law  requires  tbem  to  be 
kept,  88  to  elections,  roads,  towo  a&irs,  be.,  iii,  ch.  81,  a.  3.  1 5. 

Town  watering-place  ;  indictment  Ues  for  obstructios  it,  iii,  ch, 
71,  a.  6 }  Mamiing's  case,  8.  Location  of  a  towo-way,  it,  ch.  1 10, 
■.S.9. 

Ul,  ch.  79,  a.  10.  18.    Indictment  for  a  Dusance  to  a  town-way. 

I,  ch.  S3,  8.  46.  No  action  against  it  for  cattle  furnished  an  ene- 
my by  an  inhabitant,  at  the  request  of  its  selectmen  be-  See  ^^ 
ttu«n  be. ;  see  General  Court. 

Ill,  ch.  98,  a.  16.    Town  bbabitanta  be.,  when  witoeases. 

A  town  has  no  power  to  TOte  a  tax  for  raising  soldiers,  ii,  ch.  S9» 
«.  9.  9.  But  may  Toie  not  to  send  a  momber  to  the  Oeoeral  Court, 
9.  Empowered  to  restrain  cattle  be.  from  going  at  lo^e,  t,  ch. 
148,  a.  11.  7. 

Statutes  to  incorporate,  iii,  ch.  76,  a.  10.  3  be.  As  corporatiou 
can  purchase  lauds,  ir,  cb.  109,  a.  6.  4  ;  and  sell  them,  ir,  ch.  108^ 
1.3.3. 

TRANSFERRING  SHIPS,  ii,  cb.  47,  a.  6. 

TRANSITORY.  Acticos  on  pririty  of  contract  as  between  les- 
KH'  and  lessee  be.  are  tranntory  ;  Walker's  case,  iv,  ch.  106,  a.  1, 
4 ;  Phelps  e.  Decker,  ir,  eh.  115,  a.  4.  33 ;  it,  cb.  1S3,  a.  3.  1  ; 
a.  3;  and  see  Locfd.  Wbere  plea  must  follow  the  day  and  place 
in  the  declaration,  vi,  cb.  160,  a.  10.  fifi.  If  local,  56 ;  t,  ch.  173, 
a.  1.6. 

TRANSITU,  a  right  to  stop  goods  m,  m  sandtr  eases.  See  JW 
Trantitu. 

TRAVELLING  on  tbe  Lord's  day,  indictmeots  and  decisions  as 
to.     See  Lord't  Day  ;  especially,  ri,  cb.  196,  a.  8. 

TRAVERSE,  vi,  cb.  180,  n.  10.  Usually  consists  of  tbe  induce* 
ment :  3.  Tbe  traverse  or  denial,  1.  Manner  of  uking  it,  1.  But 
form  to  omit  the  inducement ;  so  is  an  immaterial  traverse,  I.  Must 
be  so  formed  as  that  the  olber  party  may  meet  it  without  a  depar- 
ture i  cases,  1.  Rules  as  to  concluding;  to  tbe  counliy  or  &oc 
paratvt,  3.  Properly  taken  closes  tbe  isstw,  3.  Denies  some 
material  point ;  general  or  special,  3.  When  one  ta  the  other  rules, 
3.    Where  a  good  issue  without  it,  4.    Matter  of  law  alone  tiot 
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traversable,  5, 43.  Rules  as  to  the  inducement,  7.  Rules  as  to  (lie 
traverse  or  denial,  &,  9,  lO,  II.  Pit.  need  oot  traverse  a  plea  in 
the  negative,  12.  Not  where  be  confesses  and  avoids,  13.  Uooe- 
cessary  traverse  mere  form,  13.  Where  each  imists  on  a  tjlle,  14. 
Traverse  allowed  or  not  {  a  record  or  officer's  return  not  traversa- 
ble, 15.  A  fact  implied  may  be  traversed,  16.  A  vvtitU  cti/'tu  is 
not  traversable,  17  ;  other  matters  not,  17,  18.  Must  not  be  too 
narrow  nor  too  broad,  19.  Where  a  traverse  is  necessary  or  not ; 
rules,  21  ;  cases,  3!.  Traverse  upon  a  traverse  allowable  or  not, 
38  Kever  a  traverse  on  a  Gt  traverse,  3B.  But  may  be  one  alter 
an  inapt  traverse  ofTcred,  28.  These  rules  illustrated  by  sundry 
cases  &c.,  28  to  35.  In  some  feiV  cases  a  traverse  may  be  after 
an  apt  one,  36.  To  what  point  the.  traverse  shall  be  taken,  always 
to  a  material  point,  a  decision  on  which  will  decide  the  whole 
cause  ;  iliis  rule  illustrated,  37  to  41.  IT  two  such  material  points 
the  patiy  Iins  his  election,  42.  If  the  inducement  to  the  action  oust 
the  Heft,  of  liis  law,  he  may  traverse  it ;  cases,  43.  If  the  ground 
of  the  pit's,  action,  44.  Consideration  executed  is  not  traversable, 
45.  One  executory  is ;  cases,  45,  If  the  deft,  cannot  justify  in 
the  place  laid  by  the  pits,  he  shall  not  traverse ;  cases,  46.  Seau, 
if  local,  46,  47.  Matter  of  supposal  and  other  matters  not  traver- 
stible,  49.  Varying  the  time,  48.  Deft,  cannot  traverse  in  mitiga- 
tion of  damages ;  cases,  50.  Travene  must  oot  blend  matters  to 
be  tried  by  record  and  by  jury ;  cases,  60.  Traverse  may  be  good 
and  inducement  bad,  61.  No  traverse  necessary  where  there  is  an 
averment,  52.  Where  a  traverse  is  superfluous,  53 ;  cases,  54,  If 
the  deft,  justify  on  the  day  laid  in  the  declaration  be  need  not  aver 
the  cases  are  the  same  ;  teau,  if  on  another  day  ;  so  as  to  place  ; 
reasons  &u;.,  55.  If  local,  56.  Traverse  may  be  of  a  precise  aDe- 
gation  if  material,  though  unnecessarily  made  ;  cases,  57.  In  tres- 
pass and  avowry  if  a  freehold  be  pleaded  it  must  be  traversed,  58. 
Gift  pleaded,  59.  Action  on  bail  bond ;  principal's  arrest  not 
traversable,  60.  Sdnfaciati  against  bail,  deft,  may  plead,  another 
person  of  his  name  and  description  became  bail,  61.  Traverse 
comprising  the  whole  matter  may  conclude  to  the  country,  62.  An 
avowry  is  not  traversable,  63.  Traversing  in  manner  and  form  as 
the  deft,  in  his  plea  has  alleged,  only  puts  in  issue  tlie  substanual 
statement,  not  time,  place,  or  circumstances,  64.  If  a  traverse  be 
inipertinant  only  cause  of  special  demurrer,  65,  Traverse  impro- 
per, vi,  ch.  180,  a.  10.  66. 

IV,  ch.  117,  a.  5.  3,  Fowler's  case.  What  is  traversable  and 
sot  traversed  is  admitted. 

IV,  ch.  121,  a.  2.  19.     Bad  as  to  the  four,  and  five  rooms. 

IV,  ch.  160,  r.  15.  ;  If  one  plead  a  former  judgment  as  an  estop- 
pel, be  must  rely  on  it  and  not  traverse. 

Several  traverses  io  replevin,  v,  ch.  171 ;  especially  a.  II.  2  && 
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19  to  beiDg  bailiff,  commaad  &c.  ArU  12.  4,  pit.  claims  (he  free- 
bold  sod  traverses  it  was  the  deft's.  , 

Sundry  traverses  in  trespass,  v,  cb.  177  ;  v,  ch.  173 ;  especially 
T,  ch.  172,  a.  4.  7,  8,  as  to  soil  and  freehold  ;  v,  ch.  173,  s.  4.  10, 
13;  a.  7,  cases;  a.  8,  9,  lOj  11.  Traverses  in  other  parts  of 
pleadings  tpartim. 

TREASON,  vi,  ch.  199,  a.  1.  Treason  &c.j  general  principles} 
treason  is  a  crime  against  the  sovereign  power  of  our  own  country, 
1 .  No  connTioQ  law  treason  in  England  since  25  Ed.  IJI.  So  non* 
hrouKbt  by  our  ancestors  to  America,  1. 

VI,  ch.  199,  a.  3.  Treason  ;  of  the  various  kinds  of  treason  ia 
England,  and  of  the  seven  kinds  in  26  Ed.  III.  We  have  adopted 
but  two  in  the  United  Slates;  1.  Levying  war:  2.  Adhering  to  a 
pablic  enemy,  giving  him  aid  and  comrort. 

VI,  ch.  ]99,  a.  3.  Allegiance;  Alassacliuseits  act  1777,  our 
true  principles  of  allegiance  are  described  in  this  act,  1.  By  thia 
all  pers(His  abiding  in  ibe  Stale,  and  protected  by  its  laws,  owe  alle- 
giance to  it :  2.  AJl  persons  passing  tbrongb  it  visiting  it  or  making 
a  temporary  stay  in  it,  and  so  protected,  owe  allegiance  to  It  during 
such  time,  1.  Every  citizen  in  the  United  States  ones  allegiance 
to  tbem,  and  to  his  State,  1.  Allegiance  as  understood  in  England, 
3.  The  kinds  of  alle^aoce  in  Calvin's  case,  3.  Principle  of,  is 
the  same  in  a  republic  as  io  a  monarchy,  3,  Nature  of  it,  3.  Alien 
enemy  does  not  owe  it,  3.  But  when  he  is  protected  &c.,  4.  Al- 
legiance critmactliier  and  for  commercial  purposes,  5.  Our  oathiof 
allegiance,  6. 

VI,  cb.  199,  a.  4.  What  is  treason  in  the  United  States;  mate- 
rial paits  of  (he  Federal  constitution  as  to  it,  I.  Of  the  acts  of 
Congress  as  to  it,  2.  Words  of  25  Ed.  III.  as  to  said  two  kinds  of 
treason,  3.  Of  Massachusetts  law  of  1678,  4.  Of  her  treason 
law  of  1696,  &.  Massacbusets  constitution  as  to  it,  6,  What  is  an 
overt  act ;  what  treason  or  not,  7. 

VI,  ch.  199,  a.  6.  What  is  levying  war ;  cases  of  levying  war 
in  England  ;  and  cases  there  not  being  a  levying  of  war,  but  riots 
8ic. ;  and  reasons  of  them,  1  to  14. 

Vt,  ch.  199,  a.  6.  Levying  war ;  American  cases ;  Burr's  case. 
Thirty-two  rules  &lc.  laid  down  as  lo  it,  1  to  32.  Case  of  Bollmaa 
b  al. ;  several  rules  ii.c.  as  to  levying  war,  33  to  36. 

VI,  ch.  199,  a.  7.  What  is  adhering  to  the  enemy,  giving  aid 
and  comfort ;  and  who  are  enemies ;  English  cases  ou  the  grounds, 
1  to  to.     American  cases.  8,9. 

VI,  ch.  199,  a.  8,  American  proceedings  in  treason  ;  we  follow 
the  English  forms  as  to  these  two  kinds  of  treason,  1.  An  overt 
act  must  be  specifically  laid  in  the  indictment,  and  the  trial  is  en- 
tirely to  prove  or  disprove  this,  1 .  Is  the  deh.  guilty  of  this .''  is  the 
only  question,  1.  Other  rules  and  matters  as  to  the  proceedings  in 
treason,  Euglisb  and  American,  1  lo  9. 
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VH,  efa<  332.  IrapeachmeDt ;  ma«en  ta  to  treuoD  in  die  eun 
of  Vigol,  Mitchell,  and  Fries,  tfaere  stated.     Soe  ImpeackmetUt. 

VI,  cb.  199,  a.  9.  Mispiinon  of  treasoii ;  several  cases,  and  the 
principles  of  (bem,  I  to  4.     See  Aluprmon  of  Trcerait. 

y,  ch.  136.    Forfeiture  for  treason  ;  and  t,  cb.  148,  a-  9. 

VI,  ch.  186,  a.  5.  3.     Treasoo  od  the  high  seas. 

TREASURE  TROVE ;  is  money,  plate,  or  buUioD  found  bid,  the 
owner  unknown,  is  the  king's  in  Eogund,  iii,  ch.  76,  a.  7. 31 ,  Found 
on  the  sea  or  on  the  earth,  is  the  finder's,  31.  We  never  ftd<^»ed 
the  English  law  as  to  it,  31.  filay  be  viewed  as  goods  lost,  81. 
Or  not,  according  to  circumstaDces,  31.  The  statute  of  New 
Hampshire  inchtdea  it  among  lost  goods,  33. 

TREASURER  of  the  State  has  power  to  endorse  a  writ  bctV, 
ch.  169,  a.  23.  See  OMceri,  Exetmtioiu,  Warrantt  of  Dutrett, 
WeigkU  and  Meaturet,  Bondt  to  Offieen,  be.  How  a  wiMew,  iii, 
cb.  84,  a.  3.  3,  Fairfield's  case. 

Of  a  county,  of  a  town,  of  a  parish,  how  he  sues  in  suc- 
cession, iii,  ch.  76,  a.  10.     See  Coiin^,  Tovm,  «nd  Pgritk. 

or  proprietors ;  how  he  sues  6ic.,  iii,  cb.  76,  a.  10.  13 } 

Bowdoin's  case.     See  Sueeurion  ;  also  Proprietori. 

TREATIES;  as  they  respect  aliens.  See  Alietu.  As  they 
re^Kct  real  estate.  See  also,  iv,  ch.  131,  a.  3.  As  they  respect 
the  fisheries.  See  Fitkeriei,  vit,  ch.  331,  a.  15. 

TREBLE  DAMAGES ;  debt  does  not  lie  for  them,  v,  cb.  144, 
1.  14,  B.  17.  3. 

TREES  J  may  be  real  estate  or  a  chattel,  LiSbrd'a  case,  10;  and 
Harlakeoden's  case,  iii,  ch.  76,  a.  S ;  twelve  points  decided  as  to 
them,  and  many  other  points  decided  as  to  trees,  iii,  ch.  76,  a.  8. 
Waste  in  trees,  iii,  cb.  78,  a.  4  ;  iv,  cb.  109,  a.  4  ;  iv,  ch.  123,  a. 
3,  r.  3.  When  the  lessee's  or  lessor's,  iv,  ch.  1 10,  a.  3  38  Sic. 

II,  ch.  63,'a.  4.  Trees,  usually,  mean  standine  trees. 

IV,  ch.  133,  a.  1.  Timber  trees  growing  are  a  mere  chattel,  3j 
and  may  be  scAd  by  parol ;  exceptions,  3. 

IV,  ch.  134,  a.  6.  1.  Massachusetts  act  as  to  tenants  in  common 
lie.  cutting.    See  Tenants  in  Common  kc, 

II,  ch.  43,  a.  2.  18.  Two  are  teoanis  in  common  of  a  tree,  one 
cuts  it,  the  other  has  case  for  the  special  damage. 

III,  ch.  101,  a.  S.  7.  If  I  grant  all  my  trees,  fruil-lrees  do  not 
pass,  if  there  he  other  trees. 

V,  ch.  139,  a.  5.  2.  Trees  are  sold  by  tenant  for  life  lie.,  bow 
they  must  be  cut  and  taken  in  his  life-time  8cc. 

V,  ch.  172, 1.  S.  3.  Massachusetts  ict  against  cutting  trees,  and 
on  penalty. 

HI,  ch.  76,  a.  8.  Clap  v.  Draper;  if  I  grant  land  in  fee,  and  re- 
serve the  trees  forever,  and  A  cuu  them,  I  may  have  treapags,  17. 
What  a  conversion  of,  iii,  ch.  77,  a.  8.  IS. 

TRESPASS,  V,  ch.  173,  a.  1.  Action  of  (rejpasr  vi  et  amii} 
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rtfsreiices.  Oeaenl  priociples,  t.  Is  clearly  gronndsd  oa  mtt  ind 
on  poMOMioD,  and  is  lo  ramedy  sd  injury  to  the  possewion,  1.  So 
only  the  ictual  pusassor  of  laod  can  have  it,  1 ;  ir,  d).  I3i,  a.  7. 
Burrows'  case,  4 ;  (iii,  cfa.  76,  a.  8.  Taylor's  case,)  27.  Ooly  Ib»- 
Mo  at  will,  ot  tanaat  at  the  halves,  1.  Other  points,  1,  One  has 
it  OD  geaera)  or  special  property,  or  if  he  has  the  herbage,  3.  Or 
OD  his  s<h1  in  a  way,  3.  Or  for  working  hrs  stray  beast,  St.  So  if 
oatlle  1  pasture  trespass  on  his  land,  3,  So  a  town  agamst  an'  in- 
habitant trespassing  on  its  land,  3.  So  I  have  it  against  one  re> 
motaly  concerned  in  carrying  away  my  trees,  3.  As  to  a  bridge, 
justice's  warrant,  mesne  profits,  8£c.,  3.  As  trees  cut  I  reserve,  4. 
Proof  possession  in  the  pit.  is  essential,  5.  Ues  for  an  accidental 
hurt,  5.  For  goods  taken  out  of  the  pK's.  vuiual  possession,  S. 
Fo^  an  act  immediately  injurious,  6.  As  to  one's  property,  ereD 
though  in  a  carrier's  hands,  6.  So  the  ezecutcff  or  speci6c  legatee, 
9.  Monfort's  case,  6.  Trespass  on  possesuon  :  trorer  on  proper- 
ly, 6.  liies  on  jilt's,  lorlious  possession  against  a  wrtmgdoer,  7. 
A  man's  land  is  fenced  in  law,  and  he  has  trespass  tot  every  entry 
thereon  against  his  consent,  8.  He  having  possession,  and  some 
interest  in  the  soil  or  herbage,  8.  Bnl  not  a  commonar  or  bcir 
before  entry,  8.  Though  the  ectioo  dies  with  the  wrongdoer,  owner 
may  recover  the  value,  9.  Where  not  trespass  to  enter  on  a»m'M 
land,  10.  Act  must  be  voluntary,  and  with  some  degree  of  foree, 
11.  Lies  if  done  by  mistake,  and  want  of  due  care,  11.  Liei  not 
for  one  tenant  in  common  against  another,  11. 

V,  ch.  1 73,  a.  3.  Trespass  ab  inilio.  One  is  a  trespasser  ab  mc(m, 
if  (he  law  entri>st  him  with  sn  autboriiy,  and  be  abuses  it,  as  to  enter 
an  inn,  1  to  4.  Otherwise,  where  the  authority  is  given  by  tha 
party,  6.  Generally,  the  new  act  must  he  in  itself  a  trespass,  6, 
Not  doings  is  no  trespass,  &,  6.  Not  so  ab  inUio,  if  deft,  do  nothing 
after  the  first  act,  7.  Nor  an  officer  for  after  acts  not  bis,  8.  To 
make  one  so,  pit.  must  reply  specially,  9.  If  one  distrain  raw  bides, 
and  tans  iliero,  he  is  a  trespasser  tA  initio,  lO.  Where  converting 
may  be  in  the  replication,  10. 

V,  ch.  173,  a.  3.  Further  English  cases  id  which  trespass  lies  or 
not.  A  owner  of  the  land,  B,  C,  and  D,  at  the  halves  for  on* 
crop,  H  trespasses  and  spoils  the  corn,  A  alone  has  treepasB  for 
bireaking  the  close,  and  he,  and  B,  C,  and  D,  for  spculiDg  the  corn, 
I.  Otherwise,  if  for  two  or  three  crops,  I ;  quare.  Lies  for  a 
trespass  on  the  wife's  close,  by  husband  and  wife,  1.  One  exclu^ 
sively  entitled  to  cm  turf,  or  have  corn,  grass,  or  underwood  in  an- 
other's land,  has  it,  3.  So  a  tenant  at  the  halves,  of  a  crop,  % 
Half  to  the  owner  is  as  rent,  2.  So  one  for  a  trespass  on  his  lot 
in  a  mpadow,  annually  shifted,  3.  So  parceners  occupying  by 
terms,  3.  Where  one  is  in  possession  who  agrees  for  a  crop  i^ 
grass,  4.  But  must  he  in  writing,  4.  Or  may  be  dist^a^d  by 
parol,  4.  Special  pleas,  and  possesuoa  good  against  a  wrgnjdiMr,  fi. 
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A  builds  a  bridge  m  B's  land,  by  his  consent,  for  public  use,  toll 
free,  A  his  trespass  against  one  who  takes  away  the  msterials,  & 
References,  7.  General  principles  as  to  real  and  pereona!  estates. 
Lies  for  an  injury  done  with  force  implied  ;  not  for  a  fraudulent  act 
or  a  mere  nonfeatance,  9.  Nor  for  any  but  the  child  be.  to  wbom 
the  injury  is  done,  9.  How  lies  after  the  estate  ends,  10.  Ues 
against  custom-house  officers  for  an  illegal  seizure, 'll.  No  goods 
found  Sic.,  11.  Trespass,  and  rejoinder  a  departure,  12.  One 
enters  my  land,  and  only  force  in  law,  I  trespass  if  1  lay  hands  on 
him,  before  1  request  him  to  depart,  13.  Claiuum  fregit,  is  locals 
14.  Where  it  lies  for  the  tenant  against  his  landlord,  15.  Lies  if 
A  seize  B  on  an  ill-founded  suspicion  of  a  robbery,  16.  Lies  if 
the  injury  affect  the  pennanent  value  of  the  estate  for  the  owner, 
though  leased  to  tenant  at  will,  17.  Trespass  for  carrying  away 
tables,  chairs,  Su:.,  not  stating  the  number,  well  enough  after  verdict, 
18.  One  having  special  property,  has  it,  19.  As  one  boldii^  goods 
for  bim  wfao  has  a  lien  on  them,  19  ;  17,  18,  l9. 

V,  ch  172,  a.  4.  American  cases.  A  town  against  an  inhabit 
tant,  davtumfregit,  I .  Trespass  on  statute  amended  to  trespass  at 
common  law,  1,  2.  A  town  against  an  individual,  c/ounun  ^^;i( 
license  pleaded  &c.,  bad,  because  given  by  only  a  major  part  of  the 
oont'nittee,  3-  Leave  to  dig  and  carry  away  a  rock,  must  be  in 
writing,  3.  Trespass  for  hreiiking  and  ealering  a  store,  defence 
under  process,  special  pleadings,  4.  No  part  of  a  dwelling-house, 
defence  good,  4.  Assault  end  battery  be.,  justification,  moderate 
correction  ;  and  detainer  for  freight  on  coffee,  6.  Proceedings  as 
to  inquiry  of  damages,  6.  Trespass  dautum  frtgit,  special  plead- 
ings as  to  soil  and  freehold  ;  ministerial  right,  7.  Who  the  first 
settled  minister,  7.  Clttuum /regit ;  pleas  as  to  soil  and  freehold , 
disputed  right  cannot  be  devised,  6.  Disseiziu  by  strangers  shewn, 
8.  Assault  and  battery  against  each,  pleaded  not  guilty  ;  no  evi- 
dence against  two,  their  names  struck  out ;  and  witnesses,  9  ;  wrong 
person  seized  on  a  warrant  by  his  deception,  he  has  oo  right  of 
action,  9 ;  and  this  is  in  evidence,  9.  A  lets  his  land  for  a  single 
crop,  be  alone  has  trespass,  lO.  Clautum  fregit  under  £4  ;  justice^ 
he  had  no  jurisdiction  in  any  cause  in  dauium  fregit,  10.  As  to  a 
fence  supposed  to  he  a  nusance  on  a  way,  deft,  cut  down ;  special 
pleadings,  and  as  to  soil  and  freehold,  11.  If  a  way  be  discon- 
tinued, only  the  original  proprietor,  or  one  under  him,  can  have  tres- 
'pasB,  11.  Clautum  fregit  for  cutting  down  [^t's.  fence,  defts.  said 
wa^n  a  way ;  numerous  pleas ;  several  points  decided  as  to  ten- 
ants in  common,  12.  How  each  is  estopped  to  claim  his  way  against 
the  warranty  of  him  or  of  bis  grantor,  1 2.  Clautum  fregit,  tre^ 
pass  on  the  plt*8>  beach ;  is  sixty  years,  time  out  of  mind,  in  this 
State,  13. 

V,  ch.  172,  a.  5.  Massachusetts  statutes  as  to  trespass ;  material 
pftrM  of  act  of  November  23^  1765,  as  to  cutting  trees  &c. ;  of 
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February  13,  1787,  limitatioQs,  and  amends  tendered  ;  or  act, 
March  11,  1784,  as  to  trespass  berore  a  jusiice,  and  pleading  title, 
8  to  11.  Of  June  33,  1797,  giving  justices  power  in  c/auftm 
fregii,  12.  Notes  as  to  acts  of  1698  fiic.,  to  prevent  trespass^ 
13,  14,  15. 

V,  ch.  173,  a.  6.  Anaerican  cases  published  ;  by  a  deputy-sherift 
for  goods  he  anacbed,  special  pleadings,  1.  Plea,  replevin  must 
aver  bond  given,  and  goods  not  taken  on  mesne  process  8ec.  Plea 
in  bar  bad  as  to  one,  is  as  to  all  joining  in  it,  t.  ESect  of  sfriking 
out  a  count,  3.  Assessors  justify,  3.  A  cuts  down  trees  on  my 
land,  and  sells  the  wood  to  B,  and  he  employs  C  to  carry  it  away, 
I  have  trespass  against  C,  4.  The  posssession  of  8  first  purchaser 
under  a  deed,  not  recorded,  may  be  notice  &c.,  5.  No  trespass  to 
cat  down  a  bridge  over  a  navigable  river,  though  allowed  by  the 
Sessions  one  had  been  there  fifty  years,  6.  Trespass  for  carrying 
away  goods,  evidence  of  a  forcible  taking  is  not  required,  7.  Officer 
may  have  it  for  property  he  has  seised  on  execution,  7  ;  and  if  not 
sold  at  the  time,  7.  Lies  against  a  justice  who  grants  execution  too 
soon  &c.,  8.  Not  a  judicial  act,  8.  Declaration  in,  ametided  ef^ 
removed  to  the  Common  Pleas,  9.  References,  9.  Breaking  doors, 
11.  Only  tenant  in  actual  possession  has  trespass,  10.  Only  the 
possessor  of  cows,  by  lease,  can  have  trespass ;  cases,  13.  A  right 
at  least  in  the  owner  to  take  possession  of  goods,  is  essential  to  sup* 
port  trespass,  12.  Land  let  at  the  halves,  13.  One  licensed  to  occupy 
land,  cannot  have  trespass  aller  it  is  revoked,  14.  Trespass  for 
mesne  profits  accrued  before  the  pit.  sold  the  land,  15. 

V,  cb.  172,  a.  7.  Who  may  have  trespass,  and  against  whom  it 
lies,  1.'  I  may,  against  any  one  who  converts  my  goods,  not  having 
Mtecial  property  in  them,  I.  If  judgment  be  vacated  or  reversed,  2. 
Officers  or  parties,  3.  Against  all  proceeding,  coram  nonjudict,  4> 
Search  warrant  is  no  protection  to  the  complsinantf  if  no  goods 
found,  S.  References,  6.  Lies  against  a  lunatic,  7.  Against  a 
ministerial  officer,  if  he  exceed  his  duty,  8.  Lies  not  for  capturing 
a  vessel  as  prize,  though  no  prize,  9.  Tenants  ii>  common  &c., 
hare  trespass  jointly  for  injuries  to  their  possession,  10.  On  general 
property,  as  wreck  flu.,  before  actually  possessed,  II.  Not  on  a 
minor's  gift,  1 1  ■  Nor  can  the  bailor  if  he  s^ll,  and  actually  deliver, 
11.  Only  tenant  at  will  has  it  Sec.,  12,  13.  General  proper^  in 
land  does  not  draw  to  it  possession,  as  in  goods,  13.  Tenant  at 
will,  or  sufierance,  only  against  a  stranger,  13.  Lies  for  talcihg 
away  the  feed  ;  for  an  injury  in  breach  of  trust,  14.  NotHbr  ona 
to  a  privilege,  14.  As  to  disseizins,  15.  If  I  let  my  oxen  to  A  for 
a  year,  and  and  take  them  in  that  time,  I  am  liable  in  trespass,  16. 
See  Property  by  Jlccetiion.  Lies  not  against  one  getting  possessioa 
of  goods  by  authority  of  law,  17.  Nor  one  taking  my  goods  to 
preserve  them,  17.  Nor  against  B  who  bo»&  Jide  buys  my  horse 
of  A  he  tortiously  took»  17 }  (hut  a.  6.  4.)  References.  18,  Jlgatoat 
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those  who  beset  ooe's  bouse  Sic.,  19.  Or  take  twuy  the  pit's  sec* 
Tadt  or  slave,  2o.  Him  who  draws  wine  out  of  my  vessel,  and  puts 
io  water,  21 ;  or  excites  a  do^  to  bite  my  sheep,  21  fiic  Or  ukes 
my  wreck  or  stray  beasts,  22.  As  I  bave  a  right  of  possession,  23. 
So  if  deft,  by  assault  prevects  my  servant  taking  my  toll,  23.  Tre»- 
pass  is  a  formed  Qctioa,  24.  How  to  declare,  SO,  24.  Defect  in 
■  declarBtioi]  cured  by  deft's.  plea,  25.  Where  B,  a  trespasser  ob 
my  land,  becomes  teoaiit  at  sufferance  to  C,  banag  agreed  to  sell  fais 
rigbt  to  bira.  26.  Lessor  bas  it  not  against  a  subtenant  at  will  of 
the  lessee,  for  pulling  down  a  house  he  built,  27.  PU.  may  proceed 
against  two  trespassers,  a  third  returned,  not  found,  28. 

V,  cb.  172,  a.  8.  TresMss,  assaulr  and  battery,  a  false  imprisoo- 
Uetit.  See  .JMau^  and  Battery,  and  FaUe  Impruonment,  a.  9.  1 
to  32.    See  Haieat  Carput,  33  to  43. 

V,  cb.  173,  a.  1.  Declarations  in  trespass;  rules  and  cases  n 
formii^  tbrai,  1  to  15.  As  where  local,  3.  Accurate  deacripttoD 
of  ^  thing  sued  fw,  3.  Pit.  must  aver  it  his  property,  or  at  least 
poBsesuoo,  4.  Tenants  in  common  he.,  join,  5.  Where  transitonr, 
6.  Joining  matters,  and  some  in  aggravation  of  damages,  7.  Ai 
damnum  to  the  proper  persons,  9.  Cantinuando,  1 1  to  15.  Pi  tt 
armit  but  form,  13.     All  are  principals,  14. 

V,  ch.  173,  a.  2.  Deft's  pleas  in  bar  in  trespass,  1.  Not  guilty,  3. 
Matters  of  excuse,  as  done  by  accident  fiic.,  3.  Justification,  ex- 
cuse may  be  fjeaded  or  in  evidence,  1.  Justification  must  ever 
be  pleaded,  unless  ordered  otherwise  by  some  sutute.  Deft's. 
plea  must  answer  the  whole  declaration,  1.  May  plead  not  guilty 
to  part  and  title  to  part,  2.  As  soil  and  freehold  of  N.,  and  as  bti 
ferraats,  2. 

V,  cb-  I73,  a.  3.     Amends  tendered. 

V,  cb.  173,  a.  4.  Deft,  may  plead  ibe  general  bar,  and  put  iha 
pit,  to  a  new  assignment,  I  to  33.     See  JVeto  atiignmaU, 

V,  cb.  173,  a.  &•  General  issue,  not  guilgr ;  because  of  special 
tnatter  to  be  specially  pleaded,  1,  2.  Enough  for  the  deft's.  justi- 
fication to  cover  the  grounds  of  the  pit's,  action ;  and  matter  of 
damages  and  consequences  will  follow  of  course  ;  cases,  a.  7.  3,  4. 
Matter  of  excuse,  how  pleaded,  a.  S.  3. 

V,  ch.  173,  a.  6.  Pleas  in  bar  merely  as  accord  and  satisfsctioD, 
a  releasti,  act  of  limitations,  amends  tendered,  a  former  recovery, 
and  award  ;  nature  of  those  pleas. 

V,  ch.  173,  a.  7.  Justification  in  trespass,  1  to  10.  Art.  6.  1  to 
6,  Alt.  9.  1  to  40.  Art.  10.  1  to  8.  Art.  II.  I  to  11  and  notes. 
Art.  12.  1  to  14.  See  Jutiification.  Release  to  one  trespasser  is 
to  all,  T,  cb.  146,  a.  7.  21,  22. 

Ill,  ch.  81,  a.  8.  Issue  in  trespass,  proper  evidence  on  it ;  on  it 
deft.  cannM  give  in  evidence  a  rigbt  of  way,  or  other  easement. 
Pefis.  plead  jointly,  verdict  finds  them  jointly  guilty,  daotagea  can- 
Boi  be  assessed;  nor  on  default.     5ectu,  if  tbey  sever,  a. 2.  8.   Op 
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this  issue  deft,  naj  prove  be  ia  tenant  in  conamoD  viUi  the  pit.,  2. 
Or  entered  by  command  of  such  tenant,  3.  Or  prove  title  with  a 
right  of  entry,  3.  Deft,  must  plead  in  abatement,  pit.  is  teoant  in 
common  wiih  a  third  person,  3.  Evidence  of  a  lease  by  tenants  in 
common  does  not  prove  a  joint  lease,  4.  A  misfeasance  must  be 
proved,  4.  One  to  make  trespasa  ah  initio,  5.  Giber  evidence 
that  proves  a  trespass,  as  deft's.  volunUr>'  fault ;  or  taking  pit's, 
emblements ;  pit's,  general  or  special  property :  his  herbage ;  or 
tenant  at  the  halves ;  in  the  highway,  5.  Torts  being  several, 
enough  the  ph.  prove  a  pari,  6.  On  this  issue  freehold  may  be  in 
evidence,  7.  So  title,  7.  Deft,  may  prove  title  to  emblements,  10. 
Assault  &u:.  done  without  deft's.  fault  is  in  evidence,  1 1.  So  excuse, 
)  1.  A  license  is  not  in  evidence,  13.  Nor  that  the  gooda  were 
pledged  ;  nor  a  release  ;  nor  defect  of  fences ;  nor  coming  to  glean ; 
Dor  profit  a  prendre,  13.  Nor  right  of  way,  or  common ;  nor  a  legal 
entry  ;  nor  a  prescriptive  right,  13.  All  these  things  to  be  pleaded; 
M  deA.  cut  down  the  pit's,  fence,  though  on  deft's.  land,  14.  How 
B  right  of  entry,  15. 

VII,  ch  308,  a.  12.  8,  9.  A  bare  trespass  is  not  indictable  ;  and 
vii,  ch.  31J,  a.  9.  And  the  reasons  of  them,  1  to  9.  IV,  ch.  110, 
a.  3.  16,  trespass  lies  against  a  tenant  at  will  for  cutting  trees  tec. 
from  year  to  year,  as  to  notice. 

TRESPASSER  againci  property,  how  Jar  to  be  resisted  he,  vii, 
cb.  216,  a.  3.  9,  15. 

TRIAL,  vi,  ch.  183,  a.  1.  Trials  of  several  kinds;  general 
principles.  Our  trials  by  record,  and  by  jury,  and  a  in  few  cases  by 
.witnesses,  1.  Nature  of  our  verdict,  1.  Antiquity  of  juries,  3. 
Anciently  of  the  vicinage  by  4  and  5  Anne  of  the  county,  2. 
Magna  ckarta  as  to,  2.  This  jury  trial  brought  to  America,  3 
Eany  the  duly  of  tbe  jury  and  of  the  judge  prescribed,  3.  In  equity 
in  Federal  courts,  4. 

VI,  ch.  182,  a.  3.  Powers  and  duties  tic.  by  constitutions,  3,  3  ; 
and  a.  3,  4,  5.     See  Jury  Triah. 

V,  cb.  182,  a.  6.  Trials  by  records,!.  How  and  on  what 
pleadings,  1,  By  what  treaties  &.c.,  1.  Trials  by  inspection  and 
examination,  2.  How  and  in  what  caaes,  2.  As  if  one  be  a  minor 
or  idiot,  or  tbe  wound  be  a  mayhem,  3  fiic.  If  the  judges  doubt 
they  may  call  a  jury,  2.  Trials  by  certi6cates,  3.  How  and  in 
what  cases,  3.  Trials  by  the  judges ;  how  anil  in  what  cases,  4, 
Trial  by  jury ;  what  the  jury  tries,  and  what  the  court,  5.  See 
Jury.  Judges  answer  questions  of  law  ;  juries  of  fact,  5.  Tbe 
intention  of  an  act,  when  tried  by  llie  jury,  when  by  the  judges,  S. 
Challenge.  See  Challenge.  Verdict,  vi,  ch.  182,  a.  6 ;  cases,  1 
to  24.     See  Verdict. 

VI,  ch.  193,  a.  38.     Principles  of. 

VI,  ch.  194,  a.  6.  In  practice ;  delay  of  trial ;  'rules  and  cases, 
I  to  20. 
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Vn,  ch.  231,  a.  7.  Trials  in  criminal  csusei;  cases  and  graunds 
of  thfliD,  1  to  13  State  and  Federal  statutes  and  consiituiiooal 
and  common  law  principles. 

TRIABLE  PLEA.     See  PUadingt. 

TROVER,  iii,  cb.  77,  a.  1.  Trover;  general  principles,  I.  Is 
founded  en  property  general  or  special,  I.  Is  an  actioo  at  commoB 
Jan,  1 .  Lies  against  any  one  who  has  the  personal  goods  of  anotber, 
and  sells  or  uses  them,  without  bis  consent  or  refuses  to  deliver 
them,  2.  Fit.  need  only  prove  bis  property  and  tbe  deft'a.  conver- 
fflon,  2.  Pit.  recovers  tbe  value  of  tbe  goods  and  tbey  become  tbe 
defi's.,  3<  If  I  agree  to  sell  my  goods  to  A  and  take  his  note,  be 
may  have  trover,  2. 

111.  ch.  77,  a.  3.  What  properly  Sic.  tbe  pit.  must  have ;  one 
having  general  or  special  property,  1.  Or  possession,  I.  Or  one 
who  has  paid  earnest,  may  have  trover,  1.  Cases  and  reasons  of 
them,  1,  3,  3. 

Ill,  ch.  77,  a.  3.  Goods  tortiously  taken  ;  as  if  a  custom-housa 
officer  illegally  seize  A's  goods,  be  has  trover,  1.  Sn  if  one  take 
tbem  by  force  ;  or  trespass,  1.  So  if  one  wrongfully  distrain  A's 
goods,  and  he  pays  money  to  redeem  them  ;  cases,  3.  So  1  may 
have  trover  wherever  one  assumes  to  seize  or  dispose  of  my  pn>- 
per»  withoBt  right,  3. 

lU,  ch.  77,  a.  4,  Possession  alone  supports  trover  against  aO 
except  the  owner,  1.  As  for  a  thing  the  pU.  finds,  1-  If  the  ph> 
cut  rushes  on  a  doubtful  right,  be  may  have  trover  against  a  stran- 
ger who  takes  tbem,  3.  Not  if  the  pit.  illegally  cut  £em,  4,  5,  6; 
other  cases,  7,  8. 

ni,  ch.  77,  a.  5.  So  a  ri^t  of  possesnon  supports  trover  with 
t  right  of  proper^,  1.  A  owes  the  pit.  money  and  deft,  owes  A, 
and  agreest  be  defu  deliver  goods  to  tfaeplt.  to  pay  A's  debt  to  bim, 
and  defL  does  not,  pit.  has  trover,  1.  Though  he  never  has  pos- 
session he  has  the  right  of  possession,  1.  Bare  possession  is  enou^ 
against  a  mere  stranger,  1,  3,  3.  Ph.  cannot  have  trover  for  good! 
he  has  leased,  as  he  must  have  a  right  of  possession,  4.  Except 
against  strangers,  4.  Where  an  officer  or  carrier  has  trover,  6. 
Lessee  has  trover  for  the  materials  of  a  bouse  blown  down  against 
a  stranger,  6.  One  entided  to  wreck,  or  an  estray,  &ic.  and  seizes 
it,  may  have  trover  against  a  stranger.  So  may  a  pawnee  or  trus- 
tee ;  so  a  bailee  or  a  carrier;  so  church-wardens,  7.  So  executors 
on  4  Ed.  III.,  8.  So  adminisuator  as  to  goods  ukeo  before  admi- 
nistration granted,  9. 

Ill,  ch.  77,  a.  6.  Speci&c  I^acies.  So  specific  legatee  has 
trover  against  strangers,  1,  2.  Otherwise  if  an  undivided  part 
be  devised,  3. 

Ill,  ch.  77,  a.  7.  Owner  against  (be  wrongdoer  in  various  de- 
grees, 1.  One  having  a  mere  possession  cannot  change  the  property 
by  sale,  or  even  by  d^Iiveryj  1.     And  a  market  overt  cannot  m 
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fbr  pawning,  1.  Ab  one  merely  intrusted  with  lottery  tickets  to  re- 
ceive payment  on  them,  2,  3.  A  fair  transfer,  as  of  a  bank  bill 
found,  changes  the  property,  4.  if  I  intrust  my  property  to  A  for 
a  special  purpose,  as  leather  to  make  shoes,  it  is  still  mine,  though 
be  appears  lo  be  the  owner,  end  becomes  a  bankrupt,  5.  If  my 
master  or  bailee  deliver  my  goods  to  A,  contrary  to  my  order,  I 
may  have  trover  against  the  master ;  it  is  a  conversion,  6.  If  a 
carrier  misdeliver  my  goods  by  mistake,  case  only  lies,  6.  My  bailee 
as  agistor  be.  having  legal  possession  and  spcial  preperty,  may  by 
actual  delivery  and  sale  change  my  properly ;  but  not  without  such 
delivery,  7.  Possession  primd  fade  evidence  of  property,  8. 
Ground  of  action  resulting  from  these  cases,  8.  If  my  bailee  re- 
«over  against  A,  this  bars  my  action,  8.  A  and  B,  tenants  in  com- 
tDon  of  a  ship,  A  sells  the  whole  to  C,  B  cannot  have  trover,  9. 
But  may  if  A  destroy  her,  9  ;  a.  9. 

Ill,  ch.  77,  a.  8.  What  is  a  conversioD ;  a  tortious  taking  is,  1. 
As  by  a  custom-bouse  officer,  I.  If  he  seize  goods  not  sellable,  1- 
Wherever  one  assumes  to  dispose  of  my  goods  as  of  his  own,  it  if 
a  conver»on,  SS.  So  is  using  things  bailed,  3,  So  is  drawing  out 
part  of  the  wine,  4.  So  cotling  down  another's  tree,  and  afterwards 
carrying  it  away,  5.  So  if  one  distrain  my  horse,  and  work  him,  6. 
So  to  work  a  stray  beast,  7.  So  if  an  officer  seize  and  sell  a  bank- 
rupt's goods  after  an  aetof  bankruptcy,  8.  So  to  retain  a  pawn 
after  a  legal  tender  of  the  debt,  9,  10.  Lies  for  monies  not  in  a 
bag  if  identified,  11.  Is  to  allow  A  to  put  trees  in  my  garden  and 
then  to  foi-bid  him  to  remove  them,  12.  Is  in  case  of  a  legal  taking 
and  illegal  detainer,  13.  Master  has  trover  for  tickets  earned  by 
fais  apprentice,  13.  Cases  of  the  k)st  notes,  14,  16.  A  bails  good* 
to  B  to  my  use,  they  are  mine,  15.  A  finds  paper  and  misuses  it^ 
this  is  a  conversion,  17. 

Ill,  ch.  77,  B.  9.  What  is  not  a  conversion,  1.  Many  of  die 
old  cases  not  law  ;  reasons,  1.  None  to  throw  goods  overboard  to 
save  die  ship,  2.  Not  if  one  End  my  goods  and  accidentally  lose 
them,  3.  Not  if  I  retake  my  goods  from  one  who  ill^ally  look 
them  from  me,  4.  Nor  if  the  stake-bolder  deliver  the  wager  to  the 
winner,  5.  Not  if  one  merely  refuse  to  let  roe  take  my  timber  Out 
of  his  land,  6.  Not  for  a  carrier's  negligence,  7.  Not  if  I  merely 
move  goods  the  owner  lays  in  my  way,  8.  Nor  if  ibp  pledgee  refuse 
to  deliver  till  paid,  9.  So  any  other  lien,  9,  10.  Not  if  deft,  has 
a  right  to  detain,  11.  When  the  goods  are  the  vendee's,  and  when 
converted,  IS.  A  mother  let  her  son  possess  her  farm  and  slock 
sixteen  years,  be  sells  the  stock  to  A  bond  fide,  she  cannot  have  trover 
against  A.  13,  When  an  officer  taking  a  wrong  person's  goods,  16. 
A  gate  illegally  in  a  road,  no  conversion  to  move  it  and  lay  it  where 
the  owner  may  take  it,  17.  Cases  as  to  tenants  in  common,  18, 19. 
A  mere  omission  to  deliver  is  no  conversion,  30.  Where  a  questioB 
who  is  owner,  31, 22,     Members  of  i  friendly' soeiely,  23.     As  to 
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masters  and  serrtnts ;  sareral  case^  34  to  37.  PrincifdB  id  tbsn 
is,  ili«  masior  is  liable  for  his  servant's  cooversion  in  the  way  of  Us 
business ;  but  tfaa  servant  ii  alone  liable  for  his  tortious  convenioii ; 
trover  dies  with  the  tortfeasor,  38.  Jarj  must  find  a  conTeraioB,  39. 
When  DO  delivery  an  demand  is  evidence  of  a  cooversion  or  not,  3(k 
None  for  me  to  cut  down  another's  trees  and  leave  them  on  bis  land, 
31.  No  conversion  as  to  tenaitt  in  tail  &c.,  33.  None  as  to  a  lessor 
who  bad  leased  his  furniture  kc.,  33.  Not  a  bailee's  negligeat 
keeping.  34.  Bankrupt  case,  35.  Nor  if  the  pit.  do  not  own  the 
property  at  the  lime  of  the  alleged  conversion,  36.  Judgment  lor 
the  |dt.  in  trover  improperly  brought,  37.  Where  an  agent  is  not 
liable,  38.  Demand  of  the  wife  or  servant  is  not  sufficient,  39 ; 
other  points,  39. 

Ill,  rh.  77,  a.  10,  American  cases  ;  an  insolvent  debtor  nay 
hon&jvde  make  a  bill  of  sale  of  his  bay  8£c.  to  a  surety,  and  here  is 
no  conver»on  of  it,  1.  As  to  a  creditor  who  afterwards  levied  on 
it,  1.  Question  if  a  male  bad  forfeited  his  chest  of  cloaths  be..  3. 
Writ  abates  with  the  deft's.  death,  4.  One  hires  a  horse  to  go  four 
miles  and  goes  sii,  this  is  a  convernon,  6.  Trover  for  a  promissory 
note,  7.  1  employ  A  to  build  a  ship  on  land  he  hires,  he  to  find 
timber  for  the  frame  ;  I  materials  for  the  joiner's  worb,  and  adrtnca 
monies,  not  mine  till  delivered,  8. 

III,cl).  77,  a.ll-  Pleadings  in  trover,  1.  Principles  of,  very  simple, 
I.  Of  the  declaration,  1.  May  be  gemral.  %  Pit.  ought  to  aver  the 
property,  3.  What  an  executor  must  allege,  3.  Pit.  must  aver  the  va- 
lue,3.  Not  necessary  to  aver  possession  in  all  cases,  4.  Where  trespass 
lies  for  goods,  trover  does,  5.  Trial  of  the  merits  in  one,  is  a  bar 
to  the  other,  6.  Exception,  6,  How  husband  and  wife  are  to  sue 
and  be  sued ;  bow  the  ad  damnum,  7,  8.  Trover  is  sererat,  9. 
Bailee  concludes  to  his  own  damage,  1 1.  Conversion  is  the  gist  of 
the  action  ;  conversion  by  nine  laid,  judgment  against  Un^  amend' 
able  afier  error  brought,  12.  Oue  tenant  in  common  against  an- 
other, is  bad  in  evidence,  13.  A  tenant  in  common  of  a  chattel 
msy  sue  alone,  after  the  deft,  has  suffered  the  other  to  recover,  14. 
How  husband  and  wife  declare,  15.  Jnsiification  must  traverse  the 
conversion,  16.  Or  confess  and  avoid,  tC.  The  money  sued  lor 
may  be  brought  into  court,  17.  So  certain  goods,  18.  Cases  both 
ways,  18.  General  issue,  not  guilty,  lf>.  This  the  only  plea  in 
trover,  except  a  release*  according  to  many  books,  19  Whatever 
shews  the  conversion  lanful,  is  in  evidence,  19.  As  he  took  the 
goods  for  loll,  and  other  cases,  30,  21.  Act  of  liniitatioos  must  he 
pleaded,  33.  The  conversion  is  the  point,  32.  Several  special 
pleas  in  trover.  33.  Defence,  or  ground  of  defence,  involves  many 
questions  of  property,  34.  Trover  as  to  fixtures  and  references,  36. 
Good  defence,  the  thing  was  taken  for  a  chariisble  purpose,  or  as  a 
kindness  to  the  pit.,  35.  So  to  shew  a  vessel  wrecked  and  sold 
according  to  foreign  laws,  36.  Where  an  execution  is  no  defence 
for  the  creditor,  37,     But  be  is  liable  in  trover,  27. 
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m.  ch.  17,  «.  12.  Evidence  in  Irorer.  Pit.  inust  prove  propert]r« 
and  right  of  possessioD  at  the  time  of  the  aonversion  ;  nttsl  prove 
the  value  of  (he  goods,  2.  Hotv  to  describe  bia  goods,  3.  Muat 
prove  possession  in  tbe  deft.,  and  r  conversion  b;  him,  3.  His 
cooversion  is  the  only  essential  matter  to  be  proved,  3.  None  is 
proved,  if  tbe  deft,  only  retain  till  his  lien  is  satisfied  &U;.,  4.  Other- 
wise, if  be  open  the  bales,  or  sells  or  disposes  of  tbe  goods,  4. 
Whoever  detains  another's  goods,  without  cause,  converts  them,  4. 
By  tbe  servant's  purchase,  tbe  goods  are  the  master's,  5.  A  delivery 
to  the  carrier  or  bis  servaot,  named  by  the  purchasar  of  goods,  is  a 
delivery  to  him,  and  vesis  the  proper^  in  bim,  6.  And  the  same  if 
be  impliedly  name  the  carrier,  6,  Pit.  need  ooi  state  dates,  sums, 
&c. ;  but  if  he  do,  be  must  prove  them,  7,  Possesion  ia  primA 
facie,  good  evidence  of  propeny,  8.  And  enough,  till  the  deft, 
shews  some  right,  8.  An  unlawful  taking  is  itself  a  conversion,  9. 
No  demand  need  be  proved  afrer  rhe  deft,  has  done  any  act  that 
makes  a  conversion,  9,  What  is  such  act  or  not,  10, 1 1.  The  jury 
decides  as  to  a  demand  and  refusal,  12..  And  if  the  pit.  will  prove 
a  conversion,  pit.  must  prove  tbe  goods  came  to  tbe  deft's.  own 
bands,  13.  A  demand  of  satisfaction,  and  a  refusal  prove  a  con- 
version, 13.  Other  cases,  t&,  16,  17.  Cases  of  carriers,  17,  18, 
2i.  Officer  attaches  property,  and  it  is  lost  without  his  fault,  trover 
does  not  lie,  19.  Description  in  trover,  20,  27.  If  one  buy  under 
a  defective  title,  bis  sale  may  be  a  couversion,  21.  Conversion  of 
a  lease  23.  Tenant  ptr  autre  vie,  cannot  have  trover  for  trees  cut 
down,  24.  Distress  for  taxes,  25.  A  and  B  owned  a  parcel  of 
salt,  A  sold  his  half  to  the  pit.  by  B's  consent ;  this  was  a  sever- 
ance, and  on  B's  refusal  to  deliver  A's  part,  tbe  pit.  might  bring  tro- 
ver, 26.  Declaration  for  6fty  pieces  of  square  timber  is  certaio 
enough,  27.  Must  be  a  joint  conversion  proved  to  justify  findiog 
several  jointly  euiJty,  28, 

TROY  WEIGHT.    See  Weighti  he. 

TRUSTEE  ACTIONS,  vi,  ch.  192,  a.  I.  General  principles; 
•bject  of  this  trustee  suit  is  to  transfer  a  debt  due  to  a  person  to  bis 
creditor,  I.  Principles  of  the  foreign  attacbmeni  in  London ;  Fisher, 
admioistratrix,  v.  Lane,  2, 3, 4.  There  a  debt  is  not  attachable  before 
it  is  due,  though  judgment  after,  5.  Nor  a  debt  due  on  record,  6. 
The  garnishee  may  give  in  evidence  the  judgment  against  bim  on  tbe 
foreign  attachment,  7.  None  lies  against  a  sovereign  State,  as  Virgi- 
nia kx.,  7.  Nor  can  a  corporation  be  trustee,  7.  Nor  a  judgment 
debtor,so  long  as  liable  to  execution,  7.  Nor  the  officer  holding  it,  7. 
Nor  any  who  cannot  retain  against  his  principal,  7.  No  evidence  ad- 
missible collateral  to  the  trustee's  statement,  7.  0£Bceris  not  trustee 
till  the  money  levied  is  demanded  of  bim,  7.  tf  tbe  trustee  disclose 
a  judgment  debt,  be  must  deny  be  is  trustee,  7  ;  [and  v,  ch.  146,  a. 
7.]    One  never  shall  be  adjudged  trustee,  if  possibly  aever  liabU 

TOI..  Till.  67  ( 
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to  p«y  to  Hootlwr,  8.    Winthmp's  case  doubted,  8,  9.    Leiws  u 

trustree,  linble  only  for  the  rent  due  when  summoned,  10. 

VI,  cb>  192,  B.  St.  Massachusetts  statutes ;  material  parts  of  tbem 
in  the  Province  and  Commonwealth,  1  to  I  &. 

V7,  ch.  193,  a.  3.  Pleadings  in  Uustee  suits,  1.  Real  qneatioii, 
when  is  one  trustee.  1.  Material  parts  of  the  writ  and  declaratioii, 
3.  Writ  creates  three  parties,  pit.,  deft,  or  principal,  and  third,  dM 
trustee,  3.  Pleas  between  pit.  and  deil.  as  in  other  cases,  S. 
PteadinG;s  peculiar  to  this  trustee  action  only  between  the  pit  and 
trustee :  trustee  process  how  limited  to  a  few  cases,  4.  Trustes 
may  be  defaulted,  or  admit  the  sum  8ic.,  5.  Form  of  bis  pleas, 
0,  7,  8.  And  on  tcirefaciiu,  E>.  May  in  a  few  cases  plead  in  abate- 
ment, 9.     Result,  three  questions,  10, 

VI.  ch.  192,  a.  4.  Facts  that  rnake  one  trustee  for  real  estate 
turned  into  money  pending  the  suit,  1.  Where  the  assignee  of  the 
maker  of  a  note  is  one,  2.  One  no^  before  bis  promise  to  do  la- 
bour is  broken,  3.  Is  tru-itee,  equitably  for  a  ship  sold  al^er  tbs 
service  of  the  writ,  4.  Trustee  to  the  smouut  of  a  non-oegodabls 
note,  5.  Debtor  trustee  when  he  has  time  to  plead  the  trustee  suit 
in  bar  of  his  creditor's  action,^.  One  owing  a  note  not  negoliaUe 
to  the  wife,  b  trustee  to  her  husband,  7.  One  trustee  of  goods, 
though  he  has  but  a  remedy  against  an  officer  who  has  attached 
Ibem,  8.  Cases  referred  to,  8.  Where  one  pert  owner  in  build- 
ing a  Tease)  is  debtor  to  another  for  his  supplies,  9.  Trustees  of 
fireigbt  to  the  master,  though  claimed  for  the  owner,  10.  Case  it 
tried  on  the  trustee's  statement  alone,  1 1.  Creditor  may  prove  hi> 
debt  agasnst  his  debtor,  if  be  has  improperly  paid  it  to  tbe  truste* 
ph..  12.  Attorney  trustee  of  his  client's  money,  13.  See  ii,  ch. 
44.  a.  3.  24. 

VI,  ch.  192,  a.  5.  Facts  that  do  not  make  one  trustee  debtor 
not  trustee,  but  where  be  can  legally  defend  himself  against  his  cre- 
ditor's action,  1.  Not  trustees  of  monies  on  shares  till  the  voyage 
b  made  up,  3  One  not  trustee  if  not  debtor,  when  summoned,  to 
Ae  deft.,  3.  Creditor  sues  his  debtor,  and  issue  joined,  he  is  not 
trustee  after  this,  4.  Nor  A's  debtor,  if  he  expressly  promise  to 
pay  the  debt  to  A's  factor,  5.  Nor  is  A  if  be  give  a  non-negotiable 
note  to  B,  and  he  assigns  it,  6.  Nor  of  a  dtrbi  assigned,  7.  Ph. 
has  no  better  claim  on  the  trustee  than  his  principal  has,  7.  S<» 
builds  a  house  on  his  father's  land,  expecting  a  devise  of  it,  he  is 
not  trustee,  8.  Assignee  of  a  bankrupt  not  trustee,  9.  OfGca 
receiving  monies  on  execution,  not  tnistee  till  they  are  demanded 
of  him,  10.  One  not  trustee  where  he  pays  his  debt  by  pertorming 
a  collateral  agreement,  11.  Lends  fraudulently  mortgaged  to  A, 
jre  not  effects  in  bis  hands  ;  trustee's  title  rannot  be  impaired,  IS. 
How  one  is  not  trustee,  only  bound  lo  deliver  hay  be. ;  trustee  to 
pay  coata,  ai  be  did  sot  submit  Sic.  in  tbe  original  action,  13.' 
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Serif's  metionaer  is  not  trustee  tuc^  14.  AoeouDtable  only  ^ 
the  officer,  14.  Where  uaderwriters  are  not  trustees  &€.,  15. 
Coun^  treasurer  not  Iruuee,  nor  a  public  officer  boidiog  money  to 

Cijr  ft  demand  on  blm,  1 6.  Executor  not  trustee  of  a  pecuniary 
gatee,  17.  Legatee  is  no  creditor  of  ibe  testator,  17.  Bailees 
not  trustees  of  notes,  18.  To  charge  a  trustee,  principal  must  have 
t  cause  of  action  against  him  ;  or  trustee  must  have  bis  goods  that 
are  oapable  of  beiug  seized,  and  sold  on  execution,  18.  Notes  ne- 
gotiable not  such,  18.  Administrator  not  trustee,  19.  One  holding 
goods  of  B,  C,  and  D,  not  trustee  of  A,  B,  and  C,  30.  Notes  or 
bills  of  a  bank  not  goods,  effecis,  or  credits,  21.  Not  trustee  of  a 
debt  payable  at  a  future  day  on  a  coniingency,  21.  Agent  of  a 
foreign  insurance  company,  vbere  not  trustee,  33.  A  not  trustee, 
holding  bis  goods  and  paying  his  debts  to  the  amounL 

VI,  ch.  193;,  a.  6.  Proceedings  in  these  actions;  all  the  trustee's 
answer  is  true,  1.  If  false  the  pit.  has  his  acdon,  2.  Trustee  suit 
pleaded  in  bar  to  the  creditor's  action,  3.  No  evidence  admissible 
Dut  the  trustee's  answer,  3,  4.  Trustee  baa  no  costs  unless  he  sub- 
mits to  be  examined  the  first  term,  4.  A  stranger  lo  the  trustee 
suit  may  dispute  the  trustee's  stalemeot,  5.  Olhervise,  if  one  use 
his  answer  as  a  confession,  5.  What  a  Tarjance,  and  leave  to 
amend,  6.  Trustee  cannot  plead  for  his  principal,  unless  he  bas 
effects,  7.  How  pleaded,  having  effects,  7.  How  tbe  service, 
Uustee  at  sea,  8.  Action  dismissed  all  the  parties  of  aiiotber  State, 
9.  Bad  practice  to  insert  the  name  of  a  fictitious  trustee,  10. 
Trustee  bas  no  costs  till  be  submits  to  examination,  II.  Where 
extra  costs,  13.  Limited  costs,  13.  If  tumnioned  out  of  his 
county,  where  he  musi  plead  it,  12.  No  costs  if  not  discharged 
till  his  second  statement,  13.  To  make  a  letter  a  part  of  it,  trustee 
muBt  authenticate  its  contents,  1 3.  Trustee  or  not  depends  solely 
OB  bis  sworn  answers,  14.  When  the  trustee  appears  he  is  ready 
to  be  examined,  15. 

VI,  ch.  192,  a.  7.  Notes  on  this  trustee  process  in  Massachu- 
letts. 

VI,  ch.  193:,  a.  6.  This  process  in  other  Siates ;  in  Pennsylva-  . 
uia,  1  to  8.  In  New  York,  9,  10.  Deft,  may  plead  in  abatement, 
such  supposed  trustees  are  not  his  trustees,  1 1.  Service  on  an  agent 
of  one  out  of  the  State  can  be  only  when  his  goods  or  estye  are 
attached,  11.  No  efiecisin  tnutees  handa  may  be  pleaded  in  such 
cases,  11. 

Debtor  liberated  from  prison  and  action  m  tbe  judgment  against 
Imn  and  trustee,  r,  ch.  146,  a.  6.  IS. 

Husband  trustee  to  his  wife,  i,  ch.  IS,  a.  1.  9.  ^fbe  buy  in  trust 
forher,  i^ch.  33,  a.  13,  14. 

TRUSTEES  and  trusts,  iii,  cfa.  86,  a.  3. 33.  Grantee  in  a  deed 
before  or  after  made,  may  ceofeu  a  fact  againat  himself,  u  that  h* 
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bought  the  land  iu  trust  for  A,  or  nilh  his  money ;  this  any  be 
proved  by  parol. 

IU,  ch.  76,  a.  II  ;  and  v,  cb.  160,  a.  1  23.  Trustees  under  a 
public  statute,  as  to  mortgage  a  toll-gate  &c  are  not  estopped  by 
their  deed. 

Ill,  cb.  90,  a.  4.  Nason  n.  Thatcher  Si  al.,  9.  Members  of  a 
charitable  corporation  are  mere  trustees  aod  iriineEses,  9 ;  iii,  cb. 
90,  a.  1^1.  34,  37,  &c.   When  not  witnesses,  iii,  ch.  80,  a.  I.  70. 

III,  cb.  90.  a.  6  ;  and  iii,  cb.  90,  a.  12.  10 ;  Goss  v.  Tracy. 
When  grantees  be.  are  merely  trustees,  they  are  witnesses. 

IV,  ch.  108.  Massachusetts  statutes  as  to  trusts  and  confidences; 
several  matters;  and  iv,  ch.  114,  a.  14.  15.  IV,  ch.  114,  a,  13, 
several  general  principles. 

IV,  cb.  114,  a.  15.  Trustees  may  well  trust  the  cettui  que  tnut 
to  use  the  gnods  or  furniture,  3. 

IV,  ch.  1 14,  a.  15.  Tenant  for  life  of  goods  is  trustee  for  bim  ia 
remainder,  and  cannot  pawn  them  ;  Manning's  and  Lampei's  cases; 
and  Hoare  v.  Parker,  3. 

IV,  ch.  114,  a.  16.  The  eettui  gue  tnut  can  recover  against  the 
trustees  8ic.  only  in  a  very  clear  case,  1.  Conveying  in  trust  ii 
mere  form. 

IV,  ch.  114,  a.  17.     Residiing  trusts,  1,  32. 

IV,  ch.  114,  a.  37.  20.     What  is  a  good  declaration  of  trust. 

IV,  cb.  138,  a.  4.  Trustees  have  a  fee  by  implication,  to  be  as 
durable  as  the  estate  of  the  cestui  que  tnut. 

IU,  cb.  86,  a.  4.  A  bond  to  A  may  be  proved  to  be  bond  in 
trust  for  B,  4. 

II,  ch.  39,  a.  5.  Massachusetts  Supreme  Judicial  Court  cannot 
compel  the  execution  of  a  trust,  7  ;  and  iii,  cb.  129,  a.  2.  9. 

in,  cb.  86,  a.  4.  A  widow  took  a  deed  to  bersetf ;  proved  hy 
parol  die  said  she  bought  the  land  with  the  money  of  her  husband's 
•state,  S3.  So  in  trust  for  her  children ;  White's  case,  23.  And 
an  absolute  deed  on  the  face  of  it.  proved  by  parol  to  have  been 
taken  in  trust ;  Gregory's  case,  33,  36.  A  bought  land  with  B's 
money  and  took  the  deed  to  himself;  proved  by  parol  in  trust  for 
B,  this  case  not  within  the  stntuie  of  frauds  ;  Foote's  case,  37. 

IV,  cb.  114,  a.  14.  4;  like  cases.  So  if  one  buy  lands  in  sooth* 
er's  rifeme,  26. 

TV,  ch.  114,  a.  14.  Trusts  with  an  interest,  I.  Trust  without 
en  interest,  3.  Resulting  trusts,  4.  A  voltiutarily  conveys  land, 
and  declares  the  trust  as  to  part ;  as  to  the  rest  a  trust  results  to 
himself,  5.  Only  ia  two  cases  a  trust  resnlis  by  operntinn  of  law: 
J.  Where  I  buy  land  with  B's  money  there  is  n  irnst  for  bim  prove- 
able  by  parol :  2.  I  make  a  voluiiUry  conveyance  and  declare  tha 
trust  of  part  and  am  silent  as  to  the  rest,  as  tn  this  a  trust  results,  4, 
6.  Can  be  none  if  said  in  the  deed  (be  consideration  money  is 
paid  by  the  grantee  iiaioed  in  it,  6.    A  trustee  buys  land  with  the 
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profits  of  the  estata  in  trust,  and  takes  tbe  deed  to  himself,  not  miy 
trust  for  rettui  qtie  tnut ;  and  reasous,  7.  Evidence  of  another  s 
money  mtitx  be  clear  6.  If  a  trustee  buy  id  debts  at  a  discount  is 
not  allowed  the  whole,  9.  Stcut,  if  in  bis  own  right,  9.  Deed 
absolute  cannot  by  parol  be  proved  to  be  in  trust,  ir,  ch.  109, 
a.  10.  7. 

IV,  ch.  1)4,  a.  1&.  Goods  put  in  trust,  1.  One  may  put  his 
household  goods  in  his  house  in  trust  hon&fide,  1.  And  remain  in 
possession  in  pursuance  of  the  trust  conveyance,  1 .  And  his  trustees 
will  bold  them  against  bis  creditors  &u: ,  1 ;  case  of  Lord  Monifort. 
In  law  are  but  goods  borrowed  by  eatm  que  trvit,  2.  Trust  of  a 
term,  4.  Estate  in  trust  to  pay  debts  Sic.,  4.  Discharged  as  soon 
as  tbe  money  is  raised,  though  misapplied  by  the  trustee,  6. 

IV,  cb.  114,  a  16.  Where  tbe  estate  of  the  trustee  must  pre- 
vail ai  law ;  Doe  t>.  Sybum  £t  al.,  1.  Trust  viewed  as  land  in 
equity,  4.  How  purchasers  must  see  the  purchase  money  applied, 
6.  How  trustees  are  compellable  in  equity  to  permit,  5.  Trustees 
bow  accounuble,  7.  Several  matters  as  to  trustees,  8.  Powers 
and  interest  of  cegtui  qve  trust,  9,  Uses  and  trusts ;  several  special 
cases,  10.  How  contingent  uses  must  arise,  10.  How  spnnging 
and  shifting  uses  must  take  place  in  a  reasonable  lime,  11.  Spring- 
ing and  shifting ;  principle  on  which  destroyed,  13.  Uses  by  im- 
plication, 13  to  19.  Estate  held  bv  a  trustee  not  affected  by  bis 
insolvency,  ii,  cb.  39,  a.  5.  19.  Generally  trustees  cannot  por- 
cbase  tbe  trust  estate,  i,  ch.  32,  a.  9.  10 ;  a.  13.  10 ;  iv,  cb.  114, 
a.  16.  S;  a.  17.  7.> 

IV,  ch.  114,  a.  17.  American  cases.  Statutes  of  uses  and  trusts 
early  adopted  here,  1.  Thatcher  v.  Osman  or  Gill,  3  ;  cases.  Of 
a  use.  See  Uiet,  3.  See  Jointure.  Where  the  estate  of  tbe 
catui  que  trutt  is  in  fee  so  must  be  the  trustee's  estate ;  as  we  have 
no  court  to  enforce  a  trust  ii  is  usually  construed  a  use ;  not  against 
the  plain  Intent,  4.  Newliall  e.  Wheeler,  4.  Trustee  liable  for 
damages  to  tbe  catvi  que  trvst  in  implied  tuaumptii,  4,  How  far 
cestui  qve  iruilt  in  possession  may  sell,  or  devise,  or  have  the  estate 
levied  OD  for  his  debts,  5.  See  Uset.  A  trust  secured  in  its  exe- 
cution by  covenants  ;  Mrs.  Russell's  case,  6.  Her  dower  put  in 
trust  7.  Deed  made  to  tlie  agent  held  to  be  a  resulting  trust  for 
the  principal  and  proved  by  parol.  8.  Trustees  convey  lands  to  A, 
be  is  evicted,  they  not  liable  unless  fraud  or  express  warranty.  9. 
Where  only  the  trustee  receiving  monies  is  liable,  though  both  join 
in  tbe  receipt,  10.  A  deed,  father  to  son,  for  money,  held  a  covenant 
to  stand  seized,  II.  Several  cases  of  resulting  trusts,  12.  Result- 
ing in  a  purchase  with  anothei's  money  considered,  13  to  19.  What 
words  make  a  trust,  SO. 

V,  ch.  161,  a.  3.  8.  A  bond  to  A  as  trustee  of  B,  B's  release 
is  no  bar. 
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V,  ch.  167,  a.  6.  3.    A.  nleuei  all  Iw  bsd  on  bU  o» 
he  bad  a  bond  to  bim  snd  C,  id  tnm  for  B,  tbia  oot  released. 

See  Set-Off,  v,  cb.  168.  Cases  of  bonds  in  trust;  ud  taid«- 
good  to  lbs  eatui  que  tnut,  v,  cb.  170,  a.  8. 

IV,  cb.  114,  a.  19.  Trusiees  guiliy  of  negligence  i  cms  and 
the  grounds  of  (hem,  9  (o  tS.  Including  execulors  and  adtsinuh 
traUMV,  how  &r  accountable,  id.  And  inieresl  cfaa^od,  ir,  cb.  114» 
a.  IT.  16. 

'    VII,  cb.  225 ;    vii,  ch.  226 ;    cases  of  trustt   in   cqniljr.     See 
Paritculart ;  head  EquUff.     Origin  of,  ii.  ch.  43,  a.  1.  I. 

Trustee  selling,  how  rastralDed  to  buy,  vi ,  cb.  335,  a.  7.  9. 
How  a  society  not  incorporated  are  not  trusteea,  >ii,  ch.  325,  r. 
9.  9.     Trusts  in  VirgiiiLB,  vii,  ch.  223,  a.  11.  40. 

TRUSTING ;  when  neither  pany  means  to  trust  tl^«  odter ;  ca- 
ses, ir,  cb.  118,  a.  4. 

TUMBLING,  vii,  cb.  206.  a.  5.  Laws  agaiatt  it,  and  bow 
punished. 

TURBARY.  See  Fixtwru  bc.,iu,di.  76,  a.  8;  sad  Cvm- 
mam. 

TURF  i  act  again^  digging  it,  t,  cb.  173,  a.  5. 

TURNCOCK  i  where  a  witness  or  not,  iti,  cb.  90,  a.  9.  3. 

TURNPIKES;  pvoperty  ia  tbcm  be.,  iii,  cb.  76,  a.  3.  Sm 
ByLatM  and  Cttrporationi.  Gates,  when  not  properly  placed,  vi. 
cb.  196,  a.  8.  36.  Exemptions  frooi  toll  sirictly  conatrued  ;  Uira> 
pike  cases  iii,  cb.  76,  a.  3.  18;  a.  11. 

TWENTY-FOUR  HOURS ;  ships  in  safety  be,  bow  coaaidu^ 
«d,  ii,  cb.  40,  a.  7.  36. 

TWENTY-FIFTH  section,  judicial  act  of  Coogreaa,  error 
thereon,  v,  cb.  l43,  a.  3.  3.  See  £rror,  v,  ch.  143,  a.  3.  4;  ni, 
cb.  224,  a.  10.  3  ;  a.  9.  36  ;  vi,  ch.  137,  a.  7.  30  ;  a.  2.  3. 

TWENTY  YEARS  preicriptioa  rebutted  bj  any  reascmabl* 
excuse  for  not  siiiog  kc,  as  the  debtor's  insanity,  bis  poreny,  bis 
absence.  See  Pruuwtptive  Endence,  iii,  ch.  94  ;  also  Ltwutationi 
^  Perional  Aetiom,  y,  ch.  161,  Twenty  years  possession,  when 
evidence  of  tide,  iii,  ch.  71,  a.  12.  13.  L^hu,  iii,  ch.  74,  a.  10. 
So  Tayi,  iii,  cb.  79,  a.  3 ;  and  a.  II.  15,  Aon  vier.  MarkeU,  ^ 
ch.  4S,  s.  1 ;  and  a.  2.  In  dower,  iv,  ch.  130,  a.  4.  fi9.  Twenty 
years  possessiqa  in  other  cases.  See  Pretwtiption,  iii,  cb.  94.  Ph. 
may  Mand  on  loss  if  deft,  has  no  title,  ir,  cb.  133,  a.  7.  11 ;  iii, 
eh.  69,  a.  4.  31.     See  £s(ry. 

TWILIGHT;  bow  it  commences  and  coniinuea,  vii,  ch.  312, 
a.  7.  8. 

TYTHING-MEN  ;  officers  to  cany  into  execution  sututes  paa»> 
ed  for  the  due  obBervance  of  the  Lord's  day.     Sea  j^ortTi  Aiy. 
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V. 


VACANCY  ;  -Kcaiit  lindi,  what  ia  Beizia  of'  tfaem,  iv,  cfa.  104, 
«.  9.  17.  Vtctnt  peuenion  is  good,  though  by  force  for  the  pur- 
fOM  «f  t)fMrtj'w%. 

VI,  ch.  133,  t.  3  ;  a.  7. ;  ciaet.  See  ifUd  Latub ;  sin  un- 
caltifated  IsDds,  fii,  ch.  208,  a.  17. 

VAGABONDS  and  ragraou,  laws  agaiost;  «Dd  how  puoidied, 
Tii,  cb.  306,  a.  4. 

VIL,  ch.  316,  a.  15.  5.  lodictment  lies  not  agaiost  one  for  buag 
a  Tagrant,  or  againit  a  person  for  entertaining  one. 

VAGRANTS,  »ii,  ch.  206,  a.  4.  1. 

VALOR  MARITAGU ;  a  feudal  claim  aeygr  adopted  or  al- 
lowed in  our  Colonien  Sec-,  ii,  ch.  33,  a-  3. 

VALUATION.     See  Atmon,  ^Mttmmt  and  TtuKi> 

VALUE.  DecIaiatioD  good,  though  itfoe  not  laid  to  each  arliele, 
V,  ch.  174. 

V\LUE  RECEIVED;  tsprimdfade  a  good  coos'rderatioo  ta 
•  DOte,  i,  ch.  30,  a.  30  44  ;  a.  31.  6.  So  to  a  deed,  i,  ch.  13,  m. 
1.  3.     Where  need  sot  be  proved,  i,  ch.  18,  a.  8.  3,  6. 

VARIANCE,  V,  cb.  130,  a.  3.  1.  Debt  solely  on  (be  contract 
tbera  can  be  no  variance  between  it  and  the  declaration ;  v,  cb. 
153,  a.  4. 14;  v,  ch.  174,  i.  14,  1.^  16;  t,  ch.  175. 

Variance  aa  to  insurance,  ii,  cb.  40,  a.  36.  Variances  in  casei 
as  to  escapes,  ii,  ch-  65,  a.  B.  4  Su. 

V  cb.  153,  a.  9.  6.     Coetract  m^de   December  21.  as  laid  io 
the  declaration ;    one  proved  was  December  33 ;  variance  fatal. 
So  bond  October  3,  and  January  3,  id.  Variance  as  to  time  material  ' 
or  not,  T,  ch.  173,  a.  4.  8,  9,  Etc.,  as  to  place  below. 

V,  ch.  166,  a.  4.  Record  entered  and  one  pleaded  variant  or 
not,  1.  Record  of  a  judgment  one  term,  and  one  pleaded  another 
term  are  materially  variant,  1.  So  if  more  or  fewer  persons  parties, 
1.  If  for  different  parcels,  1.  So  May  15  and  May  14  &c-  2. 
Several  promises,  one  promise.  3.  So  J.  S.  esquire  and  J.  S. 
knight,  4  ;  these  material  varianres.  But  an  immaterial  variance 
is  no  failure  of  record,  6.  6,     See  alsn  Form  and  Subttance. 

ill,  ch.  176,  a.  9.  3.  Variance  between  the  writ  end  diclaralion, 
between  the  writ  and  prescribed  form  be,  is  in  abatement ;  if  in 
•ubstance  it  is  in  arrest  ofjud|:ment.  Variance  beiwen  our  writ 
and  statute,  bow  pleaded,  4.  Between  tbn  bond  a  writ  pleaded 
alter  imparlance,  fi.  Not  writ  aid  testament,  5;  v,  ch.  180, 
a.  9.  6. 

VI,  ch.  1S4,  a.  8.  Cases  of  variance  bMween  writs  awarded 
«nd   writs  issued  tic.,  amended  or  nou     Veitut  returned  tu>enlif- 
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third;  dittringoi  tested  twenty-foujlh,  mtterial  nriance,  not  a 
able,  3. 

Vt,  ch.  185,  a.  9.  As  to  bail,  vBriance  io  form  snd  substance.  I. 
Scire  facias  against  bail,  pit.  minated  the  recogaizance,  so  a  va- 
riaace  not  amendable,  1.  Plea,  nvl  tiel  record  ;  juHgrnent  two 
bouses }  tcire  fadat,  oae,  variance  not  amendable ;  like  plea,  3  ; 
other  cases,  3,  4.  Variance ;  a  special  contract  must  be  truly  de- 
clared on.  and  any  rarisnce  is  latal,  6.  Variance  in  debt  or  not,  6. 
When  objected  to,  6.  Debt  on  a  bond  dated  at  London,  oo  ojer 
vas  found  dated  at  Fon  Darid ;  ibis  a  fatal  variance.  Variance  in 
cases  of  libels,  vii.  cb.  307,  a-  3;  vii,  cb.  318,  a.  16.  13  ;  vii,  cb. 
Sll,  a.  14.  3;  i,  cb.  9,  a.  33,  as  to  place.  See  Local  and  TVm- 
titory  be. 

VARIATION  of  the  needle ;  bow  it  varied  at  certain  places 
wgbteentb  century  Sic.,  iii,  cb.  89,  a.  4.    Shearman  v.  Noyes,  8. 

VATS,  bides  ia,  not  atuchable  ;  reasons,  Bond  v.  Ward,  iii,  ch. 
75,  a.  8.  12. 

VENDOR;  where  a  witness,  iii,  ch.  90,  a.  11. 19. 

VENDUES.     See  Avctiom. 

VENDITIONI  EXPONAS  ;  a  writ  in  Virginia,  v,  cb.  136,  a. 
19.  23.  So  in  Pennsj^lvania,  vi,  ch.  179,  a.  16.  13;  iii,  ch.  75,  a. 
13.  33  when  graniable. 

VENIRE  DE  NOVO  ;  where  issued  or  not,  v,  cb.  139,  a.  3. 
V;  ch.  146,  a.  7.  17,  some  counts  good  and  some  bad,  and  general 
damages  not  awarded. 

VI,  cb.  183,  a.  8.  Difference  between  a  new  trial  and  vemre 
facias  de  novo;  this  was  the  old  common  law  process,  I.  lira 
ventre  be-  is  granted  on  matter  appearing  on  tbe  face  of  the  record ; 
new  trial  for  matter  dehors  the  record ;  venire  facias  de  novo,  only 
where  the  verdict  is  so  imperfect,  do  judgment  can  be  entered  on 
it ;  or  where  it  appears  the  jury  ought  to  have  found  other  fads 
differently ;  as  if  the  jury  find  only  evidence  of  a  conversion,  where 
they  should  have  found  a  conversion ;  may  issue  for  the  grand  or 
traverse  jury  ;  judgment  of^  not  final,  vii,  cfi.  224,  a.  10.  S. 

VENTRE  SA  MERE,  case  of,  iv,  ch.  136,  a.  7.  8,  9, 15, 16, 
17  ;  iv,  ch.  129,  a.  2.  34. 

VENUE,  V,  ch.  171.  In  replevin,  other  place  than  the  town  must 
be  laid ;  but  good,  if  not  objected  to. 

If,  ch.  46,  a.  9.  A  libel  for  a  divorce  is  local;  I{»wich,  in  an 
indictment  for  a  nusance,  held  to  be  in  Essex,  though  not  said,  in 
the  eovnty  aforesaid;  Manning's  case,  iii,  ch.  71,  a.  5.  8. 

V,  ch.  175,  a.  6.  Venue, and  actions  local  or  transitory;  must  be 
laid,  the  contract  was  made  within  an  inferior  jurisdiction,  as  well  as 
that  the  deft,  was  iudebted  within  it,  1 .  Want  of  venue  of  special 
request,  2.  Must  be  laid,  money  was  bad  and  received  within  it,  3- 
A  marriage  in  Scotland  triable  by  a  jury  in  England ;  no  venue 
laid  there,  3.     Originally  all  actions  were  local,  4.     Then  as  to 
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lands,  4.  A  penonsl  dnt^  treasitory,  4.  Every  action  on  a  local 
thing,  must  be  brougfat  in  (lie  county,  5.  So  every  offence  must  be 
indicted,  6.  By  31  Et.  V,  action  or  information  for  a  peoalty  is 
local,  as  to  common  informers,  7.  Exception,  7,  8.  Aggrieved 
party  may  inform  in  any  county,  8.  Trover  in  England  for  a  coo- 
TersiOD  in  Ireland,  9.  By  Massachusetts  act,  O^ber  30,  1784, 
all  transitory  actions  must  be  sued  in  the  country  wher«  pit.  or  deft. 
lives,  or  one  of  tfaem,  10.  Both  living  in  the  State,  10.  Rule 
holds  if  one  of  the  pits.  lires  in  the  State,  10.  No  venue 
^necessary  in  pleading  one  is  an  alien,  11.  Actions  in  which  a 
county  is  party,  hon  sued,  13.  How  a  sheriff  may  be  sued,  13. 
No  venue,  or  a  wrong  one  in  a  declaration  must  be  specially  ex- 
cepted to,  14.  Seems  to  be  otherwise,  16.  Suit  grounded  on  two 
lacts  in  two  counties  ;  venue  in  either,  16.  How  in  such  case  aa 
to  usury,  17.  What  is  pleading  with  a  venue,  18.  Case  for  use 
and  occupation  is  not  local,  19.  .Changing  the  venue  in  the  United 
States,  30,  and  44  to  48.     When  to  be  referred  to  the  venue  in 

the   margin,  31.     Being   indebted   at   ,  in  the  county  of  A, 

promised,  is  well,  23.  Facts  of  a  plea  not  local  must  be  stated 
where  the  pit.  lays  liis  venue,  33.  Declaration  for  stopping  a  water- 
course must  shew  how  ;  but  is  form,  24.  Demandant  ia  fomedtmf 
how  to  state  a  devise,  25 ;  other  cases  to,  43.  Changing  the  venue  ; 
principles  and  cases,  44  to  48. 

V,  ch.  148,  a.  12.  How  far  a  penal  action  is  local.  See  Pen- 
tUiet  and  Penal  Slaluta  &c.,  v,  ch.  148,  a.  13. 

VERDICT  be.,  iii,  cb.  96,  a.  !i  Verdicts  and  judgments; 
general  principles,  1.  Matters  of  record,  and  conclusive  as  to  the  facts 
stated  in  tbem,  1.  But  may  be  explained  where  doubtful,  1.'  Judg- 
ment makes  the  verdict  valid,  1.  Id  a  case  binds  al)  parties  and 
privies  in  it,  3.  As  to  a  matter  decided  as  to  aoodier  action  be,  S. 
On  the  same  point  between  the  same  parties  as^to  different  lands  is 
evidence,  2.  Or  those  claiming  under  such  parties,  2.  Not  as  to 
third  persons  ;  reasons,  3.  Action  against  four,  verdict  against  one, 
so  evidence  against  the  rest,  3.  No  one  shall  use  a  verdict  against 
whom  it  cannot  be  used,  3 ;  reasons,  3 ;  exceptions  as  to  a  privy  in 
esute.  The  real  and  not  nominal  parties  and  privies  are  bound 
and  barred,  1.  So  if  they  prove  a  fact,  as  bigamy,  one  not  a  wit-^ 
ness  may  use  them  Sic.,  5.  Not  if  they  prove  no  fact,  6.  Judg- 
ment in  rem  conclusively  vests  the  property  in  the  public  as  to  all, 
6.  If  tbe  matter  in  dispute  be  a  question  of  public  right,  all  situated 
as  tbe  parties  are,  will  be  affected  as  they  are,  as  a  right  of  a  ci^ 
to  a  toll,  right  of  way.  Sic.,  7.  They  settle  such  public  right  as  to 
oil,  ?■  Verdict  is  no  evidence  till  final  judgment  is  entered  on  it, 
8.  As  to  bigamy.  9.  Verdict  on  misjoined  counts,  10 ;  other 
eases  to  22. 

Ill,  cb.  9€,  a.  3.    English  cases  as  to  privies ;  a  verdict  for  or 
gainst  a  lessee  is  evidence  for  or  t{8inst  him  in  reversion }  other 
VOL.  viii.  63 


.y  Google 


938  INDEX. 

priries,  1,  2.  Verdict  sgainst  lessee  may  be  used  tgainst  bb  leuer, 
S.  ^are,  if  lessee  for  life,  3  ;  reasous,  3.  One  who  cannot  be 
prejudiced  by  a  verdict  caonot  use  it,  though  on  the  same  point ; 
leasons,  4.  Verdict  £>r  or  against  one,  with  the  evidence  bow  it 
afiects  another  action,  5,  How  if  nonsuited,  6.  Verdict  in  a  crimi* 
Dal  case,  no  evidence  in  the  civil  action,  or  vice  vend,  7,  Verdict 
in  trover  between  (he  same  parlies  on  the  same  pobt  oa  the  merits, 
is  binding  in  auamptil  between  them  on  tiie  ri^,  8.  Not  in  real 
actions  if  the  second  be  of  a  higher  degree,  9.  Judgaient  as  lo 
matters  incidental  or  collateral,  10. 

Ill,  ch.  96,  a.  3.  Judgments  in  rem.  See  Ran.  How  a  jndg-  ' 
ment  in  rem  binds  ail,  as  it  fixes  the  property,  as  a  condemoatioM 
ID  the  Exchequer  of  goods  seized  j  reasons,  Scott's  case,  1 ;  army 
case,  1 ;  admiralty  case,  1.  But  decree  must  be  direct  not  in  a 
ooUataral  way,  !•  Reasons  in  all  proceedings  in  rem,  1.  And 
probate  wills,  general  no^ce  is  given  lo  all,  and  all  may  come 
into  court  and  be  a  party,  3.  Foreign  judgment,  3.  Where 
the  owner  cannot  have  trespass  for  a  ship  seized  as  forfeited, 
4,  5.  Condemnation  by  commissioners  of  excise  not  conclusive,  6. 
Decrees  in  rem  in  our  courts  are  as  in  the  Exchequer,  7.  Officers 
enter  houses  to  seize  run  goods,  at  their  peril  of  finding  some  there, 
8.  Decrees  of  condemnation  in  foreign  courts,  9.  A  verdict  as  to 
a  public  footway  against  A,  is  evidence  against  B,  tO;  cases  and 
reasmiB,  10.  Where  one  is  bound  by  a  record  on  notice,  as  if  he 
have  notice  and  opportunity  to  come  in  he,  11. 

Ill,  ch.  96,  a.  4.  American  cases  ;  verdict  Sec.  against  one  ten- 
ant in  common  binds  another  as  privy,  1,  2.  So  if  one  recover,  id. 
Where  verdict  be.  in  ^rmeijon  bars  vur  duieutn,  and  one  party  » 
privy ;  Kant  e.  Ment,  3.  Verdict  that  6nds  the  mother  a  slave, 
how  conclusive  as  to  her  issue,  4.  Verdict  between  same  parties, 
how  conclusive  between  them  and  privies,  fi.  Enough  the  title  be 
the  same,  5.  Several  underwriters  on  a  policy,  and  agree  to  be 
bound  by  one  verdict,  bow  held, '6.  But  not  conclusively,  6.  Ver- 
dict received  not  between  party  and  privy,  7.  Decree  of  a  probate 
court  conclusive,  8.  A  justice's  judgment  in  one  State,  how  certi- 
fied in  another,  9.  Verdict  against  the  master  is  evidence  againit 
the  servant,  10.  Original  decree  in  chancery  must  be  produced, 
11.  Answer  of  one  deft,  in  chancery  is  no  evidence  against  the 
co-defb.,  11.  Verdict  Sic.  binding  in  other  cases,  11.  Judgmrats 
in  other  States,  bow  conclusive  or  not,  11  to  20.  See  SMu.  Fed- 
eral record  how  certified,  13.  How  a  record  of  a  Stale  court,  14. 
When  as  officer  must  prove  a  judgment,  15.  Sentence  of  coodem- 
oatioB  in  the  admiralty,  how  sufficient,  16.  How  records,  judgments, 
tic.  are  authenticated  in  our  courts,  17.  Acts  of  a  foreign  notary- 
public  are  admitted  without  proof  of  his  seal,  17.  Courts  not  d" 
record,  proceedings  bow  stated,  IS.  As  a  militia  court,  18.  When 
a  focejga  ju^nent  is  binding  in  our  coiuts,  and  on  the  portifii,  1^ 
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Always  but  whra  die  aid  of  our  court  ia  asked  to  enforce  it  id  a 
diract  suit  od  the  judgment,  19 ;  tbea  and  ±en  only  prima  fade  en- 
dence  of  the  demand,  19  ;  reasons  and  cases,  19.  But  void  if  on 
the  face  of  it  against  one  not  summoned  &u;.,  19.  Record,  verdict, 
be.  is  evidence  on,  of  what  was  in  issue,  and  appears  oo  the  face 
of  it,  30. 

Ill,  cb.  91,  a.  3.  What  presumed  after  verdict ;  only  wbat  pk. 
states,  or  is  necessarily  implied  from  what  he  stales,  7 ;  and  iii, 
ch.  94. 

Ill,  ch.  90,  a.  9.  Verdict  against  a  corporation  for  the  fault  of 
iheir  turncock  is  evidence,  it  suing  him,  3.  So  as  to  a  saDor^ 
coachman  tic. 

I,  cb.  6,  a.  !■     Entire  verdict  bad  in  part  is  in  the  whole. 

V,  ch,  123,  a.  3.  Verdict  aids  a  local  action  brought  in  a  wrong 
county. 

Matters  aided  by  verdict,  v,  ch.  146,  a.  7  }  and  vi,  cb.  1B4 }  vi, 
ch.  185.     See  ^mendmentt. 

Verdict  does  not  cure  a  mistake  in  the  nature  of  the  action,  vi^ 
ch.  179,  a.  9.  e. 

A  general  verdict  on  counts  good  and  bad,  v,  cb.  175,  a.  1.  4,  6 
Are  subject  to  the  power  of  the  court,  vii,  ch.  338,  a.  4.  19. 

How  it  aids,  i,  ch.  18,  a.  S.  SO. 

VI,  cb.  183,  a.  6.  Sundry  cases,  and  principles  of  them  as  t6 
verdicts,  1  to  34.  Various  kinds,  manner  of  finding ;  the  ef- 
fects fi£C. 

VII,  ch.  331.  Verdicts  in  sundry  criminal  cases ;  and  judgments 
in  several  criminal  cases,  and  arrests  of  judgments  be.  in  diem,  vii, 
eb.  32t,a.  17,  1  to  13. 

VE^  BILLA  ;  may  be  as  to  one  count  and  not  as  10  anotber* 
vi,  ch.  301,  a.  5.  10. 

VERMONT,  statute  titles  io.  vii,  cb.  333,  a-  3.  1,  10. 

VESSEL.     See  Shipping. 

VESTED  ESTATES.  See  Rmmnden,  ir,  ch.  114,  a.  91 ; 
a.  33.  It,  IS;  a.  36;  iv,  cb.  135,  a.  7.  15.  Law  favours  them; 
several  cases.  The  point,  vested  in  interest,  examined,  iv,  cb.  114^ 
a-  36 ;  iv,  cb.  135,  a.  5.     See  Ettatu,  Remaindert,  Utu,  ^. 

VEXATIOUS  SUITS,  ill,  cb.  99,  s.  28. 

VICINAGE ;  common  by  reason  of  vicinage ;  action  for  ihm 
disturbance  of  it,  ii,  ch.  64,  a.  3. 

VIDEUCET  or  idUeel,  v,  ch.  141,  a.  3.  6.  Time  of  submis- 
sion laid  under  is  good  ;  is  an  sffirmative  and  positive  if  not  repug- 
nant to  preceding  matter ;  if  repugnant  to  such  matter  is  surplusage, 
and  to  be  rejected. 

VI,  cb.  193,  a.  9.  The  use  and  principles  of  (ba  videlicet,  wet- 
lecel,  or  to  wit,  considered,  aod  cases  cited,  1  to  18 ;  and  on  ex- 
.  amining  the  cases  will  be  found  not  vety  material  in  general, 
whether  facts  are  suted  under  a  mddiait  or  oof  ;  and  ranadts- 
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VI  ET  ARMIS,  waDt  of,  U  forin  only  by  4  am)  £  Anno.  Pleti- 
ed  in  trespass  as  to  not  guil^,  residue  justifies  ■,  for  id  trespass  do 
trial  tbereoo,  r,  cb.  173,  a.  1.  13. 

VU,  ch.  3tl,  a.  9.     Not  erery  trespass  vi  et  araui  is  iodictaUe. 

VIEW  by  a  jury,  ij,  ch.  68,  a.  4. 4.  Defi.  indicted  for  building  bis 
warf  out  loo  far.  Id  dower,  ri,  cb.  178,  a.  13.  12  ;  vi,  cb.  179,  a. 
16.  13  ;  Tii,  ch.  228,  a.  3.  10. 

VILLEIN  and  villeinage  ;  ancient  servitude  in  En^nd,  never 
adopted  in  our  Colonies ;  mostly  long  since  abolished  in  England, 
ii,  ch.  63,  a.  3.  31.  A  villein  in  parcenary  and  possessed  by  turns, 
iv,  ch.  134,  a.  4.  6. 

VINCULO  MATRIMONII ;   or  marriage  dissolved  by  a  di- 
vorce from  the  bonds  of  mstriniony,  ii,  cb.  46,  a.  9  ;  cases,  1  to 
38-     Wife  if  the  guilty  parly  has  no  dower ;  otherwise  she  has  by 
our  statute.     None  at  common  law,  iv,  ch.  130,  a.  4.  !• 
.    VIRGINIA,  utles  in,  vii,  ch,  223,  a.  11. 

VISITATION.     See  Starch. 

VISITORS,  vi,  ch.  186,  a.  2.  68,  (9.  Mandamtu  to  a  visitor 
in  a  college  or  university  to  compel  bitn  to  bear  parties  and  execute 
bis  other  visitorial  duties.  Office  of,  v,  cb.  143,  a.  3  j  Dartmouth 
college  case  he. 

VIVA  VOCE  testimony }  preferrable  to  written  ;  the  reasons 
lie.,  iii,  ch.  87. 

VOID  and  voidable.  A  voidable  act  is  valid  till  avcuded,  iii,  ch. 
80,  a.  4.  38. 

What  evidence  proves  a  deed  void,  iii,  ch.  66.  See  Deeds  Sic., 
ii,  cb.  35,  of  disabled  persons. 

V,  ch.  139,  a.  6.  1.  Cases  stated  in  which  contracts  are  void  ; 
so  8.  8.  13. 

V,  cb.  144,  a.  10.  1  to  6.  In  which  the  bond  is  good'and  god- 
ditioD  void  ;  and  in  which  both  are  void ;  and  in  which  one  paif  of 
the  condition  is  void. 

V,  ch.  143,  a.  5.  14.  If  a  bankrupt  delivered  goods  to  A  to 
defraud  creditors,  the  contract  is  void.  His  assignees  affirm  by  su- 
ing for  the  price ;  they  were  estopped. 

IV,  ch.  130,  a.  4.  Sumner's  case,  62.  If  a  judge  of  probate 
assign  the  reversion  on  dower  pending  it,  it  is  void. 

If  a  deed  be  voidable  only  n  stranger  cannot  avoid  it,  if  wholly 
void  he-may  avail  himself  of  this.     See  Stranger. 

A  voidable  act  as  an  erroneous  judgment  is  valid  till  avoided,  iii, 
ch.  76,  a.  18.  6. 

1,  cb.  12,  a.  3.  1.  Every  indenture  of  an  infant  is  voidable  at 
his  election. 

Adminislralioo  when  void  or  voidable.     See  i,  ch.  29,  a.  13. 

V,  ch>  167,  a.  8.     Administration  to  a  stranger  only  voidable. 
Erroneous  process  only  voidable,  ii,  cb.  66,  a.  &.  8.    But  is  vtnd  if  . 
the  court  has  no  jurisdiction,  9. 
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A  void  writ  justifies  the  officer,  but  not  the  pit.,  as  if  a  term  io- 
tervene,  ii,  ch.  66,  n.  5,  9, 

A  minor's  deed  as  to  land  is  only  voidable,  iv,  ch.  121,  a.  3.  9. 

IV,  cb.  139,  a.  2.  9  ;  \v,  ch.  134,  a.  3.  30.  A  leases  his  mfe's 
land  and  dies,  it  is  only  voidable  bj  her  entry,  ir,  ch.  133,  a.  4.  14. 
Her  mortgage  is  void  ;  examined,  iii  ch.  133,  a.  4.  14. 

Wife's  lease  &£c  with  her  husbaod  is  only  voidable,  v,  cb.  139, 
a.  8.  1  ;  Goodrigfat's  case. 

A  statute  only  makes  a  deed  voidable,  vi,  ch.  196,  a.  3  ;  a.  6.  S. 
Contracuof  minors, ii,  ch.  35,a.6. 13  to  17,  Of  ivire,i,ch.  19,a.3.  IG. 

IV,  cb.  110,  a.  6.  1.  A  void  lease,  deed  of  estate  cannot  be 
confirmed. 

VOIR  DIRE.  One  on  his  voir  dire,  swears  he  has  no  interest, 
it  then  appears  he  has,  must  be  rejected,  vi,  ch.  90,  a.  3.  1,  A 
witness  is  not  examinable  on  his  voir  dire,  and  also  by  proof,  iii,  ch. 
80,  a.  1.  6.     But  in  one  way,  6. 

III,  ch.  90,  a.  1.  True  questioo  as  lo  interest  when  one  is  put 
on  bis  voir  dire, — Do  you  expect  to  gain  or  lose  by  the  event  of 
this  cause  f  3. 

VOLUNTARY".  Sale  of  goods  merely  voluntary  if  not  fraudu- 
lent is  not  void,  i,  ch.  33,  a.  I .  Voluntary  preference  to  »  creditor. 
See  Bankrupts  ;  and  Harmon  v.  Fisher,  i,  ch.  32,  a.  1  ttc.,  33. 
.Voluntary  escape,  v,  cb.  1 44,  s.  14 ;  a.  16.  3 ;  ij,  ch.  66 ;  iii,  ch. 
75,  a.  19.  See  Etcape.  Settlements,  iv,  ch.  114,  a.  17.  6,  7  ;  i, 
ch.  32,  a.  2 ;  a.  13.  10  ;  iii,  ch.  86,  a.  3. 

VOLUNTI  nonjU  ir^uria.  This  maxim,  how  understood  &c., 
iii,Rh.  101,  a.  5.  3fi. 

VOTER  and  voting.  An  action  for  the  disturbance  of  voting, 
how  brought,  and  where  inBintainable  ;  cases,  ii,  cb.  64,  a.  4. 

VOUCHER  and  rebutter,  iv,  ch.  124,  a.  1.  General  principles, 
1.  How  in  our  common  recoveries  we  follow  the  English  practice, 
1.  But  in  no  other  cases,  as  in  no  other  have  we  a  judgment  to 
recover,  1.  The  naiiin!  and  reason  of  our  voucher,  1.  Effects  of 
voucher  in  England,  2,  The  form  of  our  voucher,  warrant  and 
notice  to  the  warrantor  to  appear  and  defend,  2,  3.  If  ihe  warran- 
tor appear,  proceedings  and  pleas  of  him  and  the  tenant,  4.  If  the 
warrantor  be  in  court  he  may  immediately  enter  into  warranty  with- 
out summons,  4. 

The  value  recovered  over  was  that  of  the  laud  when  war- 
ranted, 5. 

IV,  cb.  124,  a.  2.  On  what  covenants  vouchers  lie,  I.  Only 
where  there  is  a  covenant  of  warranty  in  fact  or  law,  1 .  Not  al- 
ways where  there  is  some  exceplions,  I.  Warranties  regard  only 
freeholds  or  inheritances,  covenants  attach  but  to  lesser  estates,  1. 
If  the  estate  be  changed  and  the  warrantee  be  in  of  another  estate 
ihere  is  no  voucher,  1  ;  reasons,  1.  No  one  in  the  post  as  tenant 
by  the  curtesy  8tc.  can  vouch  to  warranty  ;  reasons,  2.  But  may 
rebut,  2.  No  voucher  after  a  warranty  is  executed,  3 ;  and  reasons. 
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3.  H)>w  far  on  Uw  word  dtdi  or  not  &e.,  4.  Tba  voocber  lies  is 
real  actions ;  are  excflpttons  as  abore  and  in  cases  of  speedy  Teine> 
dies,  5. 

IV,  ch.  134,  a.  3.  Coonterplea  to  voucher ;  on  «diat  principle 
allowed  to  shew  the  voucher  is  not  admissible,  1.  Connter^eaB,  io 
vbat  cases ;  and  reasons  of  them  stated,  3,  7. 

IV,  ch.  124,  a.  4.  Voucher  aod  couDierpIaas,  bow  limited  in  this 
State^  cases  and  reasons  slated,  1  to  5. 

IV,  ch.  124,  a.  5.  Material  difibrence  between  Toucher  and 
rebutter  ;  rebutter  is  to  defend,  voucher  is  to  aid  itc.,  1,  8. 

IV,  ch.  134,  a.  6.  Statutes  as  to  rebutter  be.  passed  in  En^and 
and  adopted  here  ;  the  material  parts  of  them,  and  cases  and  d^ 
visions  thereon,  1  to  4. 

ly,  ch.  124,  a.  7.  Material  difference  between  eKecutions  aa 
vouchers,  and  damages  on  covenant  broken  on  joint  warnmttes,  7. 
When  may  an  heir  vouch  plead  detention  of  charters  &u:.  i  2. 

IV,  ch.  1 1 5,  a.  1.  2.  No  judgment  in  this  State  to  recover  over 
as  against  the  vouchee.  Survivor  and  heir  vouched,  iv,  ch.  IIS, 
a.  4.  9.  For  a  moiety,  id.  Purpose  of,  a.  9.  7.  Tenny  v.  Saw- 
yer &  al.,  9. 

IV,  ch.  115,  a.  5.  Cases  of  voudiers  in  common  recovenes; 
and  warrantors  vauched  ;  American  cases,  a.  9.  7,  8,  9  ;  and  tba 
warrantors  living  and  the  heirs  of  those  deceased  were  vouched  to- 
gether by  the  devisee  of  the  grantee,  id.  And  where  vouched  |to 
defend  only,  iv,  ch.  130,  a.  4.  14.     In  dower,  iii,  ch.  131,  a.  4.  9. 

VOYAGE  ;  what  is  a  lawful  one.  A  voyage  from  the  United 
States  to  Calcutta  and  Europe,  lioder  the  British  treaty  of  1794, 
was  lawful ;  Wilson  v.  Marriot,  ii,  ch.  40,  a.  6. 

Insurance  in  a  voyage  against  our  law  is  void ;  not  so  as  to 
foreign  laws,  ii,  ch.  40,  a.  1.  14.  Seefore^  Lavu.  What  is 
one,  ii,  ch.  57,  a.  3.  Ship  must  arrive  at  a  port  of  delivery  to  - 
perform,  id. 


UMPIRAGE.  See  Arbitrament,  \,  ch.  13,  a.  14;  Avntrcl.v, 
ch.  141,  a.  3  ttc.  May  award  afur  the  finally  disagree,  and  before 
(heir  time  expired,  v,  ch.  141,  a.  3-  18. 

UNCERTAINTY.  See  Certainty,  v,  ch.  174,  s.  34,  35,  26, 
&c. ;  and  Certainty  in  the  Index. 

UNCLE  ;  in  computing  degrees  of  kindred  by  the  civil  law  is  in 
the  third  degree,  iv,  ch.  136,  a.  3.  7.     See  JVext-of  JKh. 
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UNCORE  PBIST ;  vhm  to  be  plMtWd,  n,  eh.  191,  a.  3. 7, 
18.  Need  not  be  pleaded  as  to  beavy  aiticlw,  v,  cb.  144,  a.  10. 
13.  V,  cb.  170,  a.  1 ;  cases,  a-  3.  33 ;  ml*,  a.  9.  Never  to  be 
pleaded  when  by  tba  tender  ibe  debt  or  duty  is  discharged,  r,  cb. 
170,  U.9;  always  when  not ;  and  see  Tender. 

UNCULTIVATED  LANDS,  iv,  cb.  104,  a.  3.  Wells  v. 
prince,  17.  Wbat  ii  seUio  of  them  so  bb  to  enable  oBfi  to  coavey 
or  devise  them  8£c.     See  IVild  Land*. 

UNDERSHERIFF.  See  OffietM,  iii,  cb.  76 ;  JDipiify-SUWtf 
aodiSAsri^. 

UNDERLEASE;  covenants  run  not  against  undarlesseaa ; 
Holdford  V.  Hatch,  iv,  ch.  105,  a.  2.  £.  Leasee  lets  to  bis  uoder- 
lesaae  caniwt  except  the  trees,  tii,  cb.  109,  a.  4.  3.  What  is  obSf 
jv,  oh.  no,  a.  3.  22 ;  and  see  Z^owi. 

UNDE  ttHtiihabuitj  a  plea  in  cases  of  dowei,  iv,  cb.  130,  a. 
4.  66,  79. 

UNDERWOOD.  See  Trea  and  WaUe,  iii,  ch.  78.  b  not 
waste  to  cut  underwood,  iii,  cb.  78,  a.  4.  Nor  to  cut  dead  wood, 
id.}  and  iv,  cb.  134,  a.  6. 

UNDUE  ioflueaoe  oo  a  testator  in  ouddag  his  wiQ,  iv,  ch.  137, 
a.  14.  5  he. 

UNITED  STATES;  a  body  politic,  iii,  ch.  76,  a.  10.  38,  39. 
See  Stalet.  United  States  bank,  power  of  taa  is  constitutional,  t, 
ch,  143,  a.  5.  4. 

UNLAWFUL  assembly,  ni,  cb.  31 1 ;  and  see  Riot.  Uolawlul 
aet,  a  coniracl  to  do,  is  void,  iii,  cb.  101,  a.  3 ;  Broad  v.  Jolly. 
But  the  contraclae  must  know  it  is  illegal;  Fletcher'b case,  16.  Sea 
Void  and  Voidable. 

UNLIQUIDATED.     See  Damaget. 

UNREASONABLE  conlracts,  iv,  ch.  114,  a.  37.  4.  fi. 

UNUM  qtiodque  dtiMlvi,  eo  ligamine  quo  ligahtT^  iii,  ch.  II,  a. 
So  6 ;  i,  oh.  2,  a.  6 ;  iii,  cb.  93,  a.  3.  30,  21 ;  iv,  cb.  1 U,  a.  2.  6 ; 
iv,  cb.  131,  a.  3.  10.  II  ;  v,  ch.  141,  a.  3.  13j  a.  7.  1,  3.  Other 
Vpplicaiioos  of  the  mesim.  See  Maxim*  be. ;  and  iv,  cb.  119,  a, 
3.  3,  3,  4.     See  DiKharge. 

UNWHOLESOME  provisitHis,  indictment  for  seUiag.  Laws 
•gainst  selliog  them,  vii,  cb.  233,  a.  II. 

USAGE.  To  charge  each  oiraer  by  the  agent  in  privateering 
allowed  to  be  proved  in  a  trial,  iii,  cb.  93,  a.  3.  10,  39  ;  iii,  ch.  86, 
«.  4.  18,  as  to  usage. 

May  explain  doubtful  words  in  a  deed  or  policy  he.  See  Cut- 
tun;  and  Com«^,  iii,  cb.  93,  a.  3.  30,  33. 

Noble's  case,  ii,  cb.  40,  a.  11.  1.  An  underwriter  may  be  bound 
Id  take  notice  of  a  usage,  though  of  but  three  year's  standing,  iii, 
^.  93,  a.  3.  10,  31,  39. 

VI,  eb.  196,  a.  1.  34,  3fi,  36.    Where  words  of  a  eutute  ire 
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doubtful,  how  explained  fay  usage.     See  Bink  Uiage.     Hsage  ad< 
tnitted  to  explain  words  io  policies,  ii,  cb.  40,  a.  20,  SB ;  a.  24.  12. 

USANCE  19  a  month,  whether  twenty-eight,  thirty,  or  thirty-one 
days ;  and  moat  be  averred.     See  BUU  of  Exchange. 

USE.  A  use  not  declared  in  a  fine  averred  by  parol,  iii,  ch.  86, 
a.-  4.  6. 

IV,  ch.  104,  a.  3  ;  MarEhall  v.  Fish,  13.  The  Englidt  statute  of 
uses  has  been  adopted  in  Massachusetts. 

Whenever  a  contract  is  made  to  A  to  B's  use,  A  must  sue  it,  even 
if  it  be  to  pay  rent,  except  where  the  statute  of  uses  operates,  ir, 
ch.  105,  a.  3.  4. 

IV,  ch.  110,  a.  9.  6.  An  assignment,  grant,  or  bai^in  and  sale 
of  an  estate  for  years  to  a  use,  is  not  executed  by  tbe  statute  of 
uses,  as  of  such  term  there  ie  no  seizin  to  use,  but  only  possession. 

USE  AND  OCCUPATION,  ii,  ch.  55,  a.  1.   Jlsiumptit  for  use 
and  occupation  or  rent  much  used  in  this  Stale  ;  the  reason,  1 .  Where 
it  lies,  2  ;  and  the  principle  stated  on  which  founded,  3.     Lies  in  ■ 
England,  3. 

II,  ch.  55,  a.  2.  English  cases  ;  is  a  transitory  action  ;  tbe  ma- 
terial parts  of  the  declaration,  1.  Rent  described,  2.  Statute  of 
1 1  Geo.  II.  not  adopted  here,  yet  we  have  ever  practised  on  tbe 
principles  of  it,  2.  Pit.  need  not  prove  tbe  whole  time  laid,  3. 
Rent  due  in  testator's  time  and  executor's  cannot  be  joined,  4.  JVt{ 
habuit  in  leiiementis  is  no  plea  &c.,  6.  Writing  to  pay  £26,  cannot 
prove  a  parol  agreement  to  pay  £2.  ]2f,  6d.  more,  6.  Nor  can  s^ 
mony  be  in  evidence,  7.  This  action  does  not  involve  the  title,  7. 
Pit.  cannot  recover  on  a  contract  against  good  morals,  8.  Nor  cao 
the  pit.  recover  for  the  time  he  treats  the  deft,  as  a  trespasser,  9. 
Entry  and  occupation  must  be  shewn  on  a  lease  at  will ;  need  not 
be  on  a  lease  for  years,  10.  Assignee  is  liable  only  in  respect  of 
his  possesnon,  11.  If  (he  lessee  holds  over,  t^e  law  presumes 
he  does  it  on  the  former  terms,  12.  Where  lessor  ousts  die  lessee 
of  a  part  of  the  land,  the  whole  rent  is  gone,  13. 

II,  ch.  55,  a.  3.  Cases  in  Massachusetts ;  general  principles,  1 ; 
certain  rules.  Substance  of  llie  declaration,  I.  This  action,  bow 
extended,  1.  Deft  must  actually  occupy,  2.  la  on  a  contract  ex- 
pressed or  implied  ;  bow  declared  on,  3.  How  the  pit.  must  prove 
his  title  to  recover,  4.  To  support  this  action  the  pit.  must  treat 
the  deft,  as  oue  lawfully  in  possession,  5.  If  the  deft,  do  any  act 
acknowledging  the  pit's,  right  to  tbe  rent  of  tbe  estate,  he  usually 
must  recover,  6,  Tbe  rule  the  tenant  shall  not  be  allowed  to  iat- 
peach  his  landlord's  title  in  this  action  must  have  its  exceptions,  7 ; 
this  exception  stated,  8,  9,  10.  How  far  executors  are  liable  for 
rent,  11.  Where  the  lessee  may  shew  the  lessor's  title  ia  at  an  end, 
13.  Or  where  the  lessee  is  estopped  ;  Blake  v.  Foster,  13.  As 
that  the  indenture  leased  the  wife's  estate  (ot  life,  and  she  died,  12, 
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13,  U.  -  One  taoant  in  eornnwa  or  pareencr  may  hare  thia  actton 
against  another,  16.     Lessee  may  dispute  the  reot,  16,  17. 

U,  ch.  56,  a.  4.  >  Different  kiads  of  rent  described  itc. ;  as  rent 
serriee,  1.  Rent  chai^,  2.  Rent  seek  or  barren  rent,  3.  Quit 
rent,  rack  real,  fee-farm  rent,  4.  Our  whole  law  of  rent  depends 
on  coDtracts,  and  tbe»  enforced  by  actions,  5.  The  principle  cm 
which  beasts  may  be  distrained,  6.  When  leases  end,  7,  8 ;  and 
notice,  8, 
,  11,  ch.  &5,  a.  5.  Principles  of  contracts  as  the  grounds  of  rent, 
1 .  Lease  must  be  for  a  less  time  than  the  lessor  has,  1 .  So  use 
and  occupation,  1.  No  set  words  are  necessary  to  coaslitute  a 
lease,  3.  What  is  a  lease  or  term  for  years,  2,  3.  33  H.  VIII.  c. 
38,  not  adopted  here,  4.  Lease  for  years  is  a  part  of  the  personal 
estate  and  may  commence  infaturo,  5.  A  bare  permission  to  enter 
on  the  land  and  take  the  profits  ;  when  the  lessee  has  enternd  be  is 
possessed,  5.  Has  estovers  and  emblements,  6.  A  surrender  of  a 
lease,  what  is,  7.  A  new  lease  including  any  part  of  the  time  in 
the  old  <Hie  is  a  surrender ;  reasons,  7.  Lessee's  holding  over,  the 
effect,  B.  Lessee's  possession  is  that  of  his  lessor,  and  of  bis  heirs, 
9.  Lease  may  be  of  the  herbage,  10.  The  word  term  signifies 
not  only  the  time  but  the  estate,  11 .  A  permits  B  to  occupy,  and  he 
C,  A  may  recover  the  rent  of  B,  13.  If  a  written  contract  appear 
void  for  want  of  a  stamp,  pit.  must  ^ew  it*,  13.  Pleadings,  14. 
IV,  ch.  114,  a.  1.     Uses  and  trusts  generally,  1.     How  created, 

I.  Are  interests  io  or  out  of  lands ;  must  be  created  and  passed 
by  writing  ;  and  if  for  more  than  seven  years  by  deed,  3.  Except 
they  pass  by  descent,  or  are  raised  by  construction  of  tew,  3.  Tbs 
operative  words  in  our  deeds  as  to  uses ;  so  as  to  trusts ;  so  as  to 
trusts  and  uses  in  the  same  deed,  4,  6.  Material  words  m  our 
deed  to  stand  seized,  6.     No  use  separate  from  the  land  till  Rich. 

II.  a.  7. 

IV,  ch.  1 14,  a.  3.  Use  or  trust  what,  1.  A  use  is  a  right  to 
uke  the  profits  distinct  from  the  estate  of  the  land,  1.  Uses  aod 
trusts  in  their  origin  the  same,  3.  Confidence  in  the  person  and 
privity  in  estate  essential,  3.  Trusts  now  what  uses  were  at  com- 
mon law,  3.  Statutes  es  to  uses,  J  Rich.  III.  c.  1  ;  19  H.  VII.  c. 
IS  ;  27  H.  VIII.  c.  10,  4,  &  ;  and  a.  3.  1,  3,  3.  Act  speaks  ooly 
of  one  seized  to  use,  3 ;  and  how  limited,  3.  Requisites  to  turn 
a  use  into  an  estate,  4.  No  difierence  between  an  estate  conveyed 
by  way  of  use  and  by  way  of  possession,  4.  Deeds  to  uses  con- 
strued as  other  deeds,  iii,  ch.  101,  a.  5.  43,  44. 

IV,  ch.  1 14,  a.  4.  Who  can  be  seized  to  a  use  or  not,  1 .  None 
coming  by  disposition  of  law,  1 .  Nor  a  corporation  aggregate,  1. 
Nor  minor,  nor  disseizor,  1.  Nor  any  one  who  takes  the  estate  un- 
der no  trust  or  contract,  1.  Nor  tenant  in  tail,  nor  alien,  1,  2. 
What  estates  feoffees  to  uses  have,  3.  Nothing  can  be  granted  to 
nses,  that  is,  by  th«  use  conaumed,  4,  6.  Various  kinds  of  consider- 
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ation,  good  or  valuable,  staled ;  when  oecessary  or  not,  and  in  whom 
is  the  use,  7,  8,  9. 

IV,  ch.  114,  a.  5.  Modes  of  granting  uses,  1.  By  fine  and 
common  recovery,  1.  By  these  uses  are  raised  by  traasmutatJoo 
of  possession ;  not  used  in  this  State,  1 :  3.  Covenant  to  stand 
seized  to  uses  :  3.  By  bargain  and  sale ;  these  tno  do  not  change 
the  possession  adopted  here,  1.  How  the  use  is  raised,  I.  These 
considered  and  examined,  I,  2,  3. 

IV,  ch.  114,  a-  6.  Nine  qualities  of  uses  stated,  1.  Cestui  que 
OMe  had  neither _;'<!«  in  re  or  ad  rem,  I.  Hoiv  the  statute  in  many 
cases  merely  turned  uses  into  trusts,  2.  Extends  not  to  one  pos- 
sessed ;  nor  to  one  merely  taking  the  esute  in  (rust,  3.  To  re- 
ceive and  pay  over  the  profits  &tc.,  2.  Every  one  taking  (he  trus- 
tee's estate  becomes  trustee,  2.  Except  be  takes  for  valuah]« 
coD^deratioD,  and  without  notice  of  the  trust,  2.  luterests  of  eettui 
que  «te  and  trutt,  2.  Devise  of  the  use  of  the  land,  or  of  the 
profits ;  or  of  the  goods,  or  of  the  use  of  them  for  life,  the  same,  3. 

IV,  ch.  1 14,  a.  7.  When  uses  may  be  raised.  If  a  use  be  ex- 
pressed in  the  deed,  there  can  be  no  averment  to  tlie  contrary,  1. 
Uses  raised  by  minors  &c,  by  disseizins  Sic.,  1.  Revocation  of 
uses  ;  a  power  to  revoke  may  be  revoked  any  time  before  executed, 
3.     A  power  to  revoke  does  not  enable  one  to  appoint  new  uses,  3. 

IV,  ch.  114,  a.  8.  Resulting,  springing,  and  shifting  uses,  1. 
Resulting  when  no  use  is  declared,  or  consideration  expressed,  and 
is  to  the  grantor,  1.  May  be  to  the  grantee  if  only  expressed  on  a 
transmutation  of  the  possession,  1.  But  od  a  covenant  to  stand 
seized,  not  without  consideration,  1,3.  A  use  not  declared  accom- 
panies the  estate,  3.  But  if  not  declared,  parol  evidence  may  rebut 
the  resulting  use,  4.  If  one  take  a  gram,  knowing  of  tbe  uses  or 
trusts  he  lakes  subject  to  thera,  6.  If  feoffee  to  use  devise  tbe 
land  to  A,  he  is  seized  to  his  own  use,  if  not  otherwise  expressed, 
7.  So  a  gift  in  tail  implies  a  consideration,  7.  The  use  follows 
tbe  nature  of  the  land  as  in  gavelkind,  6.  So  a  use  to  arise  on  a 
future  event,  is  in  the  mean  time  in  the  feodbr,  wliere  the  heir  has 
.  the  land  as  a  resulting  trust,  10.  Fo  resulting  use  on  a  conveyance 
in  tail  for  life,  or  years,  Au:.,  10.  Springing  and  shifting,  11  ;  and 
T,  ch.  134,  a.  3.  As  if  a  use  arise  on  a  future  contingency  in  i 
reasonable  time,  II.  So  it  may  shif^  11.  As  a  grant  to  the  ose 
of  A  and  such  wife  as  he  should  marry,  on  the  marriage  the  >  use 
shifts  and  vests  in  pact  in  ber,  II.  A  use  in  fee  may  he  after  a 
use  in  fee,  12  ;  and  a  part  of  a  use  may  shift  from  one  to  another, 
as  from  mother  to  son  oa  bis  birth,  12. 

IV,  ch.  114,  a.  9.  Executory  uses  ;  as  springing  contiogent  and 
secondary  uses,  1.  A  rule ;  no  estate  shall  pass  by  executory  de- 
nse or  springing  use  where  it  can  pass  as  a  remainder,  vested  or 
coDlingent,  1.  Wherever  a  contingent  use  is  crested  to  arise  oo  a 
future  event,  there  must  continue  an  estate  out  of  which  it  is  to 
arise  :  cases  and  reasons  of  them,  i  to  13. 
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IV,  ch.  114,  a.  10.  Corenanta  to  sUod  seized  to  uses ;  may  be 
for  good  consideratioo,  as  btood,  or  love  and  afiection  ;  the  cove- 
nantor remains  seized,  1.  Various  rules  and  cases  on  this  head,  3 
to  8.  By  it  one  may  be  donor  aod  donee,  id.  A  lease  and  release 
coDveying  a  Treebold  infatwo,  and  so  void  ;  construed  s  covenant 
to  stand  seized  to  uses,  9.  A  father,  for  a  valuable  consideration, 
bargains  and  sells  to  his  son,  to  hold  after  his  death,  afiection  ttc 
presumed,  and  coDSimed  a  covenant  to  stand  seized  to  the  father's 
use  for  life,  and  after  Uc.  lo  his  son's  use  ;  Wallis  v.  Wallis,  10 } 
like  principle,  II,  13. 

IV,  ch.  114,  a,  11.  Uses  botv  detitroyed ;  by  destroying  the 
privi^  in  estate  or  confidence  in  the  person  ;  cases,  1  to  5. 

IV,  ch.  114,  a.  13.  Uses  superstitious,  or  cbaritabte  ;  the  sub* 
ject  examined,  1  (o  11. 

IV,  ch.  114,  a.  13.  Truste  generally.  See  Tnutte*  dad  Tnuti ; 
and  a.  14,  15,  16,17. 

Allchatlelinterestsremainas  they  were  at  common  law,  1.  Trusts 
md  legal  estates,  though  distinct,  are  governed  by  the  same  rule, 
I.  A  trust  is  a  use  in  considera^oc  of  law,  1.  Trustee  is  account- 
able to  the  ctitui  que  trust  in  equity  or  in  an  action,  3.  Where  the 
tettui  qve  Inat  may  look  to  the  trustee  or  to  his  grantee,  3.  The 
legal  and  trust  estates  vest  at  the  same  moment,  3.  Several  other 
general  principles,  3.  Trust  estate  for  life,  and  legal  estate  in  re- 
mainder, cannot  unite,  3. 

IV,  ch.  114,  a.  16.  When  all  executoiy  interest  must  cease; 
subject  examined,  1.  All  cootiDgent  interests  must  vest  wilbio  a 
life,  a  woman's  pregnancr  and  a  child's  minority  added ;  reasons,  1. 

TV,  ch.  114,  a.  19.  Principles  of  abeyaoce.  See  JIbeyanee  ; 
cases,  1  to  8, 

IV,  ch.  114,  a.  37.  Covenants  to  convey  lands,  1  to  13.  Tras- 
tees  guihy  of  negligence,  the  effect,  9. 

IV,  ch.  135,  a.  7.  3.  Difference  between  trusts  executed  and 
executory. 

USURY,  i,  ch.  1,  a.  46.  Usurious  note,  how  void  or  not.  The 
excess  may  he  recovered  hack,  i,  ch.  9,  a.  10.  3  ;  a.  17.  1.  The 
surety  may  recover,  though  he  pays  on  a  usurious  contract.  See 
Mortgf^es,  iv,  ch.  113,  a.  6.  53;  a.  7.  1.  A  hon&fide  purchaser 
of  a  mortgage  is  not  afi^cted  by  usury. 

Ill,  ch.  90,  a.  1 1.  9.  The  borrower  in  case  of  usury  is  a  witness 
to  entitle  one  to  balf  of  the  penalty.  In  a  qui  torn  action  the  bor- 
rower OD  usury  is  a  witness  when  sued  by  a  third  person,  13. 

V,  ch.  153,  a.  1.  Usury;  debt  how  affected  by  usury;  laws 
against  usury  very  general,  1.  Varying  from  three  to  twelve  per 
ceoL  a  year  &c. ;  rule  with  the  Jews.  1.  Meant  interest,  1.  Regu- 
lation of  interest  in  England,  1.  Massachusetts  Colony  law  of  1641, 
put  interest  at  eight  per  cenL  a  year,  the  same  as  31  Jam.  I.  c.  17* 
Province  law  of  1693,  at  six.    So  has  our  law  been  nnce. 
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V,  ch.  163,  a.  S.  The  usury  to  avoid  a  coDlract  must  be  io  ths 
very  conUact  iuelf,  I.  An  essentia)  role,  1.  First  cootract  is  scrt 
invalidated  by  usury  after  taken,  1,  3. 

V,  ch.  153,  a>  3.  When  the  oSence  of  usury  is  comiaitted ;  m 
as  to  incur  the  peaalty,  1 .  What  makes  the  contract  void,  and 
what  incurs  the  penalty,  I.  History  of  usury  in  Eoglaod,  I,  3. 
Penalty  is  not  incurred  for  makiog  a  usurious  contract,  but  only  for 
actually  taking  &£.,  3,  4.  Actual  receiving  must  be  io  money  or 
money's  worth,  5.  Taking  a  note  for  the  excess  is  not  usury  (ill 
paid,  6,  6.     Two  contracts  viewed  as  one,  7. 

V,  ch.  163,  a.  4.  What  is  usury,  1.  That  niskes  the  contract 
void  }  any  contract  to  secure  more  than  legal  interest,  2.  As  half 
the  profits  of  a  irade  above  principal  and  interest,  3.  A  loao  under 
a  pretended  sale  of  goods  may  be  usurious,  4.  A  usurious  bill 
void  in  the  hands  of  fair  endorsees,  4.  Stock  furnished  above  its 
value  ;  real  object  not  to  sell  and  buy,  4.  Like  principle,  6,  7. 
Any  contrivance  to  gain  more  than  legal  interest  for  a  loan  is  usury, 
7.  How  the  question  is  decided,  8.  Usury  may  be  in  (he  form  (^ 
rent,  9-  Usury,  if  illegal  interest  can  any  way  be  received,  10. 
Interest  only  at  risk,  10.  No  difference  if  one  cwitract  for  the  in- 
terest and  one  for  the  principal,  11.  A  sUgtn  contingency  makes 
no  difference,  11.  Usury  is  in  evidence  on  non  atnmipnf;  must  be 
'pleaded  to  a  specialty,  13 ;  other  points,  13.  Debt  recovered  bat 
not  the  usurious  part;  was  by  after  contract;  was  in  cbanceiy,  13. 
Variance  fatal,  14. 

V,  ch.  163,  a.  6.  What  is  not  usury;  not  if  the  debtor  may 
perforin  by  only  paying  the  sum  lent,  2,  Not  where  the  whcJe  debt 
is  at  risk,  2.  One  may  buy  as  low  as  possible,  3.  But  buying  must 
not  be  a  colour  for  borrowing  and  lending,  3, 3 ;  Murray  v.  Harding, 
jun.  On  ft  usurious  coniract  the  debtor  must  tender  principal  and 
legal  interest  to  recover  his  pawn,  6.  May  recover  back  the  exceia, 
S,  What  brokers  &£.  may  take  more  than  legal  interest,  6.  Where 
the  borrower  is  a  witness  to  prove  usury,  6.  Not  usury  if  buriness 
be  done  according  to  usage,  7.  No  usury  if  the  lender  run  the 
hazard  of  the  principal,  8.  Unless  a  mere  cover,  8.  Merely  lo 
buy  under  value  is  not  usury,  9.  Not  pleadable  to  the  tcirefaeitu, 
10.  If  the  maker  of  a  usurious  note  give  his  bond  to  the  fair  en- 
dorsee it  is  a  good  bond,  11.  Notes  at  a  discount  left  to  the  jury 
if  a  purchase  or  a  loan,  12.  No  usury  to  add  the  interest  due  at 
the  end  of  the  year  to  principal,  12.  A  fair  contract  to  make  good 
certain  stock  and  Interest  on  it  is  not  usury,  though  above  five  per* 
cent.  6ic.,  13,  23.  A  bill,  originally  fair,  is  valid  in  the  hands  of  an 
innocent  endorsee,  though  usury  in  an  endorsement,  14.  A  pre- 
mium for  paying  a  bill  before  due  is  no  usury.  16.  No  usury  to 
include  just  expenses  to  secure  a  debt,  \b.  Mistake  in  writing  a 
bond  not  usury,  16.  Not  if  without  the  creditor's  privity,  17.  Not 
usury  what  io«y  be  deferred  to  sxpensea,  1 8.  A  sore^  in  t  usurioss 
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bond  maj'  well  take  security,  19,  Payment  on  a  contingency,  20. 
Literest  paid  quarterly  not  usurious,  33.  Discharging  a  ekose  in 
action  not  usury,  24.  Contract  not  usurious  to  guard  against  change 
of  value  or  to  buy  stock  to  be  transferred  at  a  future  day  below  Us 
value,  35. 

V,  cb.  153,  a.  6.    Massachusetts  statutes  against  usury ;  material 

farts  of  them;  of  March  16,  1784;  of  June  19,  1788,  I  to  6. 
0  Penosylraoia  a  creditor  recovers  principal  and  legal  interest,  7. 
But  incurs  a  penalty  for  usury,  7. 

V,  cb.  153,  a.  7.  Cases  in  Massachusetts ;  the  oath  on  the  stat- 
ute is  only  between  the  original  parties  to  the  contract,  1,  4.  Plea 
amended,  2.  General  issue  not  withdrawn  to  let  in  the  plea  of 
usury,  3.  Endorser,  when  a  witness  or  not,  5.  Borrower  is  a  wit- 
ness on  an  indictmeDt  for  usury,  7  ;  other  points,  7.  Note  void  for 
usury  in  the  endorsee's  hands,  7 ;  other  cases,  8  to  35, 

V,  eh.  153,  a.  8.  Pleas  in  usury ;  is  in  evidence  on  non  attump- 
ait;  must  be  pleaded  in  cases  of  specialty,  1,  2.  Substance  of  the 
plea,  3 ;  of  the  replication,  3 ;  of  the  rejoinder  Sic.,  4.  How  stated, 
5  to  7. 

V,  ch.  153,  a.  9.     Evidence  in  cases  of  usury,  1  to  6. 

VI,  cb.  169,  a.  2.  4.     Surety  not  affected  by  usury. 

VI,  ch.  179,  a.  18.  Other  cases  of  usury,  and  the  principles 
thereof,  1  to  19  ;  and  a  case,  vi,  ch.  178,  a.  14.  23. 

V,  ch.  143,  a.  5.  Maine  Bank  v.  Butts-  It  is  not  usury  to  deduct 
interest  at  tbe  commencenient  of  the  loan,  1. 

VII,  ch.  311,  a.  10,     Usury,  bow  indictable. 

How  10  be  stated,  iv,  cb.  179,  a.  18.  10;  v,  ch.  153,  a.  10, 
oases  in  ConnectiGut  and  New  York. 

UTENSILS  of  household  notliablefor  taxes,  v,  cb.  136,  a.  IS. 

V,  ch.  136,  a.  3.     Ut  ret  magit  valeat  quaatpereat. 

UTLEGARY.     See  Outlaipry. 

WAGER,  i,  cb.  9,  a.  9.  Action  lies  for  the  winner  agabst  the 
stakeholder,  2. 

II,  ch.  56.  Wagers  ;  pit.  has  astumptit  when  entitled  to  recover 
oaoney  of  the  deft,  on  account  of  a  wager. 

II,  ch.  56,  a.  1.  General  principles;  some  wagers  legal,  sotne 
not,  as  those  injurious  to  third  persons,  or  disturb  .the  peace,  against 
morality,  sound  pohcy  ;  on  one  side  only,  not  uncertain,  I  to  5. 

II,  cb.  56,  B.  3.  Englisli  cases ;  a  wager,  a  decree  in  chancery 
would  be  reversed  with  one  not  concerned,  as  jndge  Sec.  is  valid,  1. 
And  generally  unless  the  motive  be  tttrpit  causa,  1.  No  wager  is 
valid  between  two  indifferent  persons  as  to  the  sex  of  a  third,  3. 
Nor  (Hie  that  affects  the  interest  or  feelings  of  third  persons,  3. 
One  that  A  has  bought  a  certain  waggon  is  good,  3.  One  as  to  a 
borse  race  ii  void,  4.  Void  on  one  side  is  so  on  both,  S.  Wager  il- 
legal as  to  a  borse  race,  though  the  mnner  cannot  recover  it,  yet  if 
paid  it  canoot  be  recovered  back,  6 ;  i,  efa>  18,  a.  3.  2.    On  an  il- 
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legal  wager,  as  about  boxing,  eitber  part;  mny  recover  his  depo»t 
from  the  staktbolder,  7.  If  legal,  tbe  winner  recovers  all  from  faiai, 
8.  Void  if  illegal  one  side,  9.  One  as  to  any  part  of  the  public 
revenue  is  illegal,  10.  So  as  to  the  mode  of  play,  11.  $o  between 
two  vorers,  12.     As  to  recovering  back,  13. 

II,  ch.  56,  B.  3.  American  cases  ;  a  bet  laid,  after  an  election 
as  (o  the  event  of  it  is  void,  1.  And  a  negotiable  note  given  for  k 
is  void  in  the  hands  of  ao  innocent  endorsee,  1.  Ad  action  for  a 
wager  is  maintainable  at  common  law,  3.  United  States  right  to 
excise  duties  tried  on,  3.  Wager  contract  is  void,  2.  And  insurance 
of  a  lottery  ticket  against  law,  2.  But  the  insured  is  not  in  pari 
delicto,  3.  So  one  may  keep  the  illegal  wager  Sic.  if  paid,  3. 
Shooting  at  marks  legal,  4. 


w. 


WAGERING  policy  void  at  common  law,  ii,  cb.  40,  a.  18, 
a.  33 ;  cases. 

WAGER  of  law.  Never  any  in  this  State,  i,  ch.  39,  a.  8. 
Nature  of,  v,  ch.  139,  a.  1.3.  In  the  Colony  no  wager  of  law  was 
allowed  to  an  officer  who  took  unlawful  fees,  v,  ch.  144,  a.  15. 

WAGES  of  seamen ;  cannot  be  insured ;  Webster's  esse,  ii, 
cb.  40,  a.  4.  1.  How  assignable  to  a  creditor  earned  or  to  be  earn- 
ed, i|  cb.  34,  a.  3.  2.  Remedy  for  them  in  the  admiralty,  also  od 
contract,  ii,  ch.  57  ;  and  cases  in  which  they  Icse  them,  id. 

II,  ch.  57,  a.  1.  Cases  in  Massachusetts;  on  contract  not  to 
receive  wages  till  tbe  vessel  returns,  how  construed,  1.  Time  in 
port,  how  divided  ;  special  contract  of  a  seaman  construed  as  con- 
tracts are  id  other  cases,  2.  When  a  seaman  may  leave  the  ship, 
3.  If  in  a  shipwreck  enough  be  saved  to  pay  their  wages,  they  are 
entitled  ;  look  to  the  owners  for  them,  not  to  the  insurers ;  owners 
pay  and  recover  of  them,  3.  Have  a  lien  on  the  property  saved, 
3.  Are  contingent  and  not  attachable  in  a  trustee  aciiou,  till  the 
vessel  arrives  at  her  port  of  unlading,  4.  Vessel  captured,  but  Gna^ 
ly  carries  ber  freight,  seamen  have  wages,  5,  So  if  kept  from  her 
without  cause ;  no  difference  if  the  owners  abandon,  5.  Master  of 
a  lighter  in  Boston  harbour  under  tnent}'  tons  is  not  a  mariner,  6. 
What  acts  incur  the  penalty  in  tbe  act  of  Congress,  7.  A  master 
of  a  vessel  captured  and  condemned  abroad  not  allowed  to  keep 
his  mate  and  seamen  on  board  at  bis  owner's  expense  in  case  Szc, 
8.  Due  to  one'  kept  as  a  hostage  on  the  master's  promise,  9 ;  (a. 
2.  10.)  Several  references,  9.  Security  given  (hat  a  seaman  shall 
do  duty  in  a  United  Slates  gun-boat,  they  alone  can  sue  him,  10. 
A  seaman  shipped  before  the  master  is  appointed,  may  sue  him  11< 
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Master  impliedly  assumed  the  contract,  11.  A  coDlractB  to  sell  a 
vessel  to  B  aod  delivers  her,  B  is  liable  for  the  seBman's  wages 
afterwards  accruing,  13.  Where  a  seaman  goes  on  board  another 
vessel  as  a  volunteer,  13.  If  a  vessel  be  condemned  for  violating 
foreign  municipal  laws,  seamen,  after,  lose  their  wages,  14.  Lost  in 
cases  of  capture,  15.  Vessel  turned  from  her  desdned  port  goes  to 
another  and  delivers  all  or  any  part  of  her  cargo,  this  becomes  her 
port  of  discbarge,  16.  Master  liable  for  seamen's  wages  if  he  ad- 
mits them  on  board,  though  hired  by  the  owner,  17  ;  and  a.  3.  32. 

II,  cb.  57,  a.  2.  Whea  wages  are  due,  1.  When  the  ship  ar- 
rives at  her  port  of  discharge  itc.,  1.  None  if  lost  before,  1.  No 
freight  DO  wages,  1.  Not  any  for  services  done  in  a  prize  at  the 
deft's.  request,  2.  Master  appoints  the  seamen,  3.  Contract  mads 
on  land  with  a  view  to  a  voyage  may  be  sued  in  the  admiralty,  4.  - 
All  the  seamen  may  join  in  the  admiralty  and  the  ship  is  liable,  5. 
But  a  special  agreement  or  one  under  seal  is  not  suable  in  the 
admiralty,  5.  Mate  sues  there,  5.  Has  no  jurisdiction  of  the  mas- 
ter's wages,  6.  Freight  is  the  mother  of  wages,  6.  So  if  freight 
be  due,  wages  are,  6.  What  is  a  port  of  delivery,  6.  Enough  she 
earns  money  in  the  nature  of  frei^t,  6.  Though  she  arrived  not 
at  her  port  of  deliveiy,  6.  No  wages  while  loading  or  unloading,  . 
7.  If  the  ship  be  seized  for  the  owner's  fault  wages  are  due,  8. 
Not  if  the  ship  be  cast  away  or  taken  by  pirates,  9.  Capture  de- 
feats the  right  m  wages,  1 1 .  Secut,  if  sentence  be  reversed ; 
mariner  contracts  with  Uie  ship,  the  master  with  the  owner;  and  all 
officers  but  the  master  may  sue  in  the  admiralty  against  the  ship  if 
the  sernces  be  at  ses,  or  with  a  view  to  a  voyage,  13.  Sailors  are 
held  if  they  agree  not  to  sue  abroad,  14.  If  a  ship  be  captured, 
freight  out  and  home,  and  on  her  return  taken,  they  have  their 
wages  out  inc.,  14.  Seamen  employed  to  try  a  sbip  may  sue  in 
die' admiralty,  15.  Wages  due  if  a  ship  unload  at  a  port  of  neces- 
«Iy,  16.  If  mariners  to  take  wages  only  at  a  certain  port  or  ports, 
they  are  bound,  17.  A  sick  seamau  left  behind  has  wages,  18.  A 
ship  seized  and  seamen  imprisoned  six  months  in  Russia,  but  she 
finally  earned  her  freight,  wages  due,  19.  So  on  capture  end  re- 
capture, 20.  Wages  allowed  in  proportion  as  freight  was  earned, 
21.  A  seaman  dismissed  without  fault  has  his  wages,  21.  Rest 
DO  increase  of,  though  an  increase  of  duty,  21.  Seamen  liable  for 
embozzlement  or  not,  23.  Have  wages  if  the  capture  be  by  the 
master's  frauduleut  conduct,  24.  No  freight  earned  no  wages ;  6ut 
seamen  may  have  a  reasonable  lien  on  goods  saved,  25.  As  a  com- 
pensation in  the  nature  of  salvage,  25.  Special  contract  for  wages 
not  rescinded,  seamen  must  sue  on  it,  26.  Seamen  may  sue  for 
balances  of  wages,  27.  A  passenger  entided  to  salvage  instead  of 
wages,  28. 

n,  ch.  57,  a.  3.   Act  of  Congress,  July  30,  1790 ;  as  to  seamen's 
wages }  material  parts  of  it,  1.     No  wages  due  if  a  particular  sum 
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be  agreed  for  the  voyage  tnd  the  fleBtnaii  die  on  it,  3.    No  waget 

00  a  captore  and  recapture,  and  ransooi,  4. 

II,  ch.  57,  a.  4.     Impressoient  of  seamea.     Sea  Impreaitig  be. 
Wages,  vhen  recovered  in  the  admiral^,  iii,  ch.  186,  a.  6,  a.  7. 
U,  cb.  67,  a.  5.     Further  admiraltjr  cases  in  PeansylTaoia  be., 

1  to  17.  Correction,  3.  Evidence  as  to,  3.  Receipts  tus,,  4. 
Alien  parties,  5.  The  manner  of  their  signing,  6,  Embezzlement, 
7  8w!. 

WAIF,  what,  iii,  ch.  76,  a.  7.  SI.  King  could  never  claim  this 
in  the  Colonies  ;  belong  to  the  first  finder. 

WAINSCOT  work  is  a  fixture,  ir,  ch.  133,  a.  3.  3. 

WAIVER  of  forfeiture,  of  notice,  of  deeds,  iv,  ch.  132,  a.  3. 3. 
See  Deedt  &c.  Of  torts.  See  Toru.  One  to  be  bound  by  waiver 
of  notice  on  bills  tec.  must  know  all  the  circumstances  of  the  case, 
i,  ch.  SO,  a.  10.  55.  Other  cases  as  to  bills  and  notes,  a.  10.  7, 
9,33. 

V,  ch.  139,  a.  B.  3,  3.  In  Pleading,  iii.  ch.  79,  a.  10.  34  &c. 
What  not  a  waiver  of  notice  to  quit  Not .  pleading  usury  in  time. 
See  Utury.  Of  a  devise,  iv,  ch.  132,  a.  8.  13 ;  of  a  trespass,  ir, 
eh.  133,  a.  7.  8 ;  of  notice  to  quit,  iv,  ch.  133,  a.  4.  15  ;  v,  cb. 
137,  a.  4.  15 ;  a.  10.  3 ;  a.  13.  6 ;  of  pleas  in  abatement.  Sea 
^battment.    Not  a  waiver,  v,  ch.  146,  a.  7.  3 ;  v,  cb.  176,  a.  9.  3. 

WAND  of  a  ^ihingman,  where  not  required,  iv,  ch.  198,  a.  8. 14. 

WAR,  certaia  muerial  articles  of,  stated,  vi,  cb.  300,  a.  7. 
What  is  war  be.,  id.  Prisooers  of,  when  triable  by  municipal  law, 
Ti,  cb.  187,  a.  17.  18. 

WARDEN  ACT,  or  act  for  the  due  observadtm  of  the  Lord's 
d^.     See  XfOnT*  Dm/. 

WARDSHIPS,  r,  ch.  148,  a.  9.  Our  esUtes  free  from,  by  a 
Colony  law  passed  at  a  very  early  period. 

WAllEHOUSE ;  trespass  for  breaking  one,  separate  from  a 
dwelling  bouse,  v,  ch.  173,  a.  4.  4. 

WARNING.  Warning  inhabitants  to  meet  in  corporate  meedi^ 
V,  ch.  173,  a.  6.  3. 

WARRANT  does  not  imply  an  instrument  undersea],  vii,  ch. 
317,  a.  3.  1.  Nature  of  a  warrant  and  object  of  it,  1.  Regularly 
granted  by  justices  of  the  peace,  3.  To  arrest  may  be  on  suspit^oo 
of  guilt,  3.  How  formed  ;  what  ougfat  to  be  done  before  it  issues. 
3.  Indefinite  one  void,  3.  Where  a  jusuce  may  make  a  warrant 
without  naming  the  persons  to  be  arrested,  3.  Backing  warrants,  4. 
To  whom  directed,  5.  The  manner  of  executing  a  warrant,  6. 
Material  parts  of  a  warrant,  7.  The  gad  must  be  specified,  8. 
Generally  cannot  be  directed  to  a  private  person,  9.  Species  of 
treason  need  not  be  mentioned,  10.  Where  two  are  to  do  a  judicial  act 
as  to  issue  a  warrant  to  arrest  a  bankrupt,  it  is  enough  they  be  to- 
gether to  do  the  principal  acts,  11.  By  statute  a  warrant  not  under 
seat  may  he  valid,  13.  Where  it  must  be  shewn,  13.  ConstnictioB 
of  a  warruit,  14.    No  arrest  before  a  warrant  saade,  15. 
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If  die  deft,  justify  an  assault  under  a  warrant  generally,  be  must 
plead  specially,  iii,  cb.  75,  a.  2.  16, 

VI,  ch.  193,  a.  27.     Warrant  to  search.     To  arrest,  a.  27.  "  Of  ■ 
commitment,  vii,  ch.  220,  a.  3.     See  CommiUnent,     Where  a  jus- 
tice acts  minbterially  in  issuing  one,  ii,  ch.  60,  a.  3.  3. 

Of  attorney.     See  Attorney. 

WARRANTIA  CHARTiE ;  nature  and  use  of  ibis  writj 
where  used,  ir,  cb.  124,  a.  1  ;  ir,  ch.  115,  a.  116;  a.  11.  6,  See 
Vovchtr,  iv,  ch.  124,  a.  4.  5. 

WARRANTEE  need  not  wait  eviction  by  suit,  but  may  submit 
to  agood  title  against  him  &u!.,iv,  ch.  120,  a.  3.  11.  See  Warranty, 

WARRANTOR.  Notice  to  appear  and  defend.  See  Voucher, 
ir,  ch.  214.  Is  a  witness  when  there  is  do  claim  under  his  warran- 
ty, iii,  ch.  90.  A  grantor,  who  does  not  warrant,  is  a  witness  to 
prove  fraud  itc.,  iii.  cb.  90,  a.  11.  17.  Is  a  wilness  for  the  pit. 
when  relMsed  by  him,  iii,  cb.  96,  a.  4.  1.  How  liable  on. bis  war-, 
ranty.  See  Voucher,  ir,  cb.  124 ;  and  Covenant  of  Warrantf/,  ir, 
cb.  115  be. 

WARRANTY,  ir,  ch.  Ilfi,  a.  1.  Covenant  of  seizin,  of  war-, 
ranty,  of  right,  and  against  iocumbrances ;  general  principles. 
GrantOT's  usual  covenant  in  our  deed,  1.  General  and  special  war- 
ranty, 1.  Of  executors  Sec.,  1.  No  statutes  have  been  passed  iu' 
this  Slate  as  to  warranties,  or  real  covenants  as  such,  1,  Word 
warrant  necessary,  1.  A  conveyance  is  perfect  without  warranty. 
1  In  each  case  the  contract  is  strictly  a  covenant ;  no  recovery 
over  as  stated,  (iv,  ch.  124,)  2.  Principles  of  these  covenants 
considered,  3.  How  one  may  warrant,  3  ;  and  what,  3.  Warranty 
must  be  on  the  sale,  4.  Annexes  only  to  things  in  being  when  made, 
4.  But  exceptions,  4.  Warranty  binds  no  longer  than  the  estate 
exists  to  which  annexed,  5.  If  one  warrant  wtib  a  minor,  be  war- 
rants all,  S.  Collateral  warranty  at  common  law,  bow  viewed,  6. 
May  be  noticed  in  evidence  or  by  rebutter,  6.  Warranties  what, 
and  the  several  kinds,  7.  Is  a  covenant  real  Sic,  7.  Operation  of 
them,  and  to  what  estates  annexed,  7.  Only  to  freehold,  7.  Colla- 
teral, a  hard  contract,  8.  A  warranty  always  descended  to  the  heir 
of  warrantor  and  warrantee,  9.  Warrauiy  lineal  described,  10. 
Collateral  warranty  described,  11.  Where  a  warranty  is  lineal  and 
(»Ilateral,  12.  Warranty  by  disseizin  described,  13.  Where  one 
isaucR  fraudulently,  14.  How  lineal  and  collateral  warranty  bouod 
the  heir  on  real  or  presumed  assets,  15.  At  common  law  every 
warranty  descending  on  an  heir  rebutted  or  barred  him,  16.  Cettui 
que  uie  may  claim  on  a  warranty,  17.  Effect  of  a  warranty,  17. 
What  a  warranty  as  to  goods,  18.  Collateral  warranty  an  estoppel, 
19.     4  Anne,  c.  16,  not  adopted  in  Pennsylvania,  19. 

IV,  ch  115,  a.  2.  Alterations  by  statutes}  British;  material 
parts  of  6  Ed.  I.  3;  of  U  H.  VII.  20  ;  of  3  and  4  of  Anne,  c 
16  ;  qtuere,  if  this  be  adopted  here,  6.     A  wife  may  warrant  id  a 

TOfc.  THI.  70 
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6iie ;  as  all  wurantie)  bound  at  common  law,  except  coauocnciog 
hj  diaseizio  ;  said  three  sututes  exceptions,  10.  Express  wafranty 
necessary,  11<     Warranty  implied  in  partition  and  excbaDge,  IS. 

VI,  cb.  116,  a.  3.  Jisteu.     See  Aitet$. 

tV,  ch.  115,  a.  4.  English  cases  as  to  corensou  of  warranty 
further  pursued  ;  what  a  collateral  warranly,  and  how  it  bars  sinee 
4  and  S  Anne,  1.  That  does  not  extend  to  tenant  in  tail,  1.  Per- 
sonal lien  descends  on  all  the  heirs,  2.  Grantor's  general  warranty  by 
dedi  binds  for  life,  though  he  make  a  special  one  in  fee,  2.  Colla- 
taral  warranties  binding  or  not ;  cases,  and  grounds  of  theoi,  4,  5. 
A  warranty  rebuts  no  longer  than  it  is  in  force,  6.  One  comniencii^ 
by  disseizin  hars  do  one,  6,  7,  10.  Rule  of  the  common  law  is 
eaeeat  enptor,  8.  Effect  of  collateral  warranty  ta  ejectment  tic-,  9. 
If  a  warranty  descend  on  two  it  bars  each  for  the  whole,  II.  How 
the  words  grant,  dentiae,  dedi,  itc.  imply  a  warranty,  13.  So  de- 
vising fee.  to  one,  he  paying  rent,  12.  Two  or  more  warranties; 
assignee  of  a  pan  of  the  land  may  vouch,  13.  But  not  of  part 
of  the  estate,  as  lessee  &c. ;  but  be  may  pray  in  aid,  13.  Bat  it 
extends  not  to  the  divided  parts  of  joint-teuaots  be.,  14.  Cases  of 
two  feoffees  and  two  feoSbrs  with  warranty,  15,  16.  Heir's  warran- 
ty, living  bis  ancestor,  efibct  of  it,  17.  In  gavelkind  all  the  heirs  are 
vouched,  13.  Recovery  against  one  heir,  he  baa  contribution,  19. 
Rights  of  action  bound,  so  rights  of  entry,  30,  A  warranty  to  B  is 
but  for  bis  life,  21  ;  otherwise  in  partition  and  exchange,  21,  One 
binds  himself  and  heirs  in  his  bund,  all  bis  beirs  paternal  and  mater- 
nal are  bound,  32.  Younger  son  may  recover  in  tail,  where  the 
elder's  warranty  descends  on  bis  daughter,  33.  If  two  warrant  the 
lands  both  must  answer,  24.  So  if  one  die  his  beirs  and  survivor 
are  vouched,  24.  Wife's  warranty  and  covenant,  25.  She  is  suable 
on  her  warranty  in  a  Gne,  35.  Where  she  may  be  liable  for  cove- 
nants in  a  lease,  26  to  32.  Action  in  Massachusetts  on  a  warranty 
of  land  in  Pennsylvania,  33.  And  between  two  citisens  of  other 
States,  33.  Warranty  by  mistake,  34.  As  to  such  part  of  the 
land  nominal  damages,  34. 

III,  ch.  101,  a.  5.  6.  A  warranty  extends  not  (o  tortious  acts 
unless  expressed. 

IV,  ch.  109,  a.  8. 5,  A  owns,  and  a«!ized  and  possessed  of  lands, 
bis  father,  B,  sells  it  with  warranty  to  C  ;  C  enters  end  records  his 
deed,  B  dies,  and  bia  warranty  descovds  on  A,  his  son  and  bfir.  the 
effect.  A  warranty  attaches  only  when  it  is  made,  the  estate  dis- 
placed and  turned  lo  a  right,  id. 

IV,  eb.  114,  a.  30.  When  a  warranty  rebuto  or  not;  fetAnent, 
nlesse,  and  CDnfirmation  with  a  warrant  are  three  of  the  five  ways 
of  discontinuing  estates,  3  ;  other  cases,  4  ts  16. 

IV,  eh.  116,  a.  6.  American  cases  as  to  warranties;  essential 
pinGtides  of  them. 

IV,  dk  119, 1.  6.    Principles  of  reooveries  geoerally;  Engbdi 
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principles  *3  to  warranliw  muat  be  adopted  here  witb  sotne  cautioa ; 
(he  reawns,  1.  By  oyr  law  the  warrantor's  whole  estate  is  assets 
in  the  bands  of  his  executors  and  adminisuators,  2.  Our  warranqr 
amounts  oalf  to  a  covenant,  3.  Warrantor  Sic.  ougbt  to  be  roucfaed 
to  deTend,  4,  Executors  and  adoiinistrators  bound  to  warrant  as 
far  as  they  bare  assets,  &■  And  heirs  and  devisees  on  Massachu- 
aetu  act  of  February  14,  1789,  after  three  years,  d.  Maio  difie- 
noce  betweea  the  English  law  and  ours  is  as  to  the  remedy  oo 
warraotitis,  6.  We  strictly  follow  the  English  practice  as  to  comman 
recoveries,  7.  Material  parts  of  our  common  recovery  stated  with 
voucher  to  warranty,  7,  B,  9.  See  Common  Recovery.  Our  cove- 
naot  of  warranty,  how  in  iact  a  coDdiliooai  insurance  of  the  estate. 

9.  Our  warraniies  by  Bxeoutors  and  administrators,  9.  Principlea 
of  recoveries  and  warranties  in  tbem,  in  England,  10 ;  examined, 

10.  How  to  proceed,  11,  12.  Effect  of  a  recovery  and  voucher 
10  warranty  there,  13.     In  many  points  of  view,  13,  14. 

IV,  cfa.  115,  a.  8.  Covenant  of  warranty;  kjaka  forward,  I. 
Meaning  of  it,  1.  No  right  of  aoiioa  till  eviction,  1.  Damages  the 
valne  of  the  esute  at  the  time  of  evictitm ;  cases  in  Uassacbusetts 
decided,  and  the  reasons  of  them,  S  to  7. 

IV;  ch.  II 5,  a.  9.  Covenant  of  warranMr ;  faov  viewed  and 
proceeded  on  io  otir  courts,  7.     So  in  New  York,  13. 

IV,  cb.  115,  a.  10.  Covenants  of  warranty  Ate.  oo  liceoaes  of 
courts  to  sell  lands  by  executors  Sic.,  1  to  10. 

IV,  cb.  115,  a.  11.  Remarks  oo  the  matters  of  thU  chapter, 
I  to  7. 

II,  ch.  47,  a.  5.  13.  Power  ^ven  to  an  agent  to  sdll  and  convey 
land  or  goods  gives  no  power  to  warrant  8u:. 

Vil,  ch.  238,  a.  1.  1.  Cdleteral  must  be  pleaded  io  a  writ  of 
right. 

'  ■■■  In  a  poli^  is  a  part  of  the  contract.    See  ti,  cb.  40,  «.  10, 
and  a.  34. 

-——  or  goods,  ii,  ch.  62,  a.  1.  Where  it  exisU  attumptit  is 
the  proper  fimD  of  action. 

I,  ch.  1,  a.  42.  ir  the  purchaser  has  a  warranty,  hs  sbaQ  pajr 
for  the  land  and  rely  oo  bis  warrant }  end  i,  ch.  9,  a.  14,  and  w 
for  the  goods. 

I,  cb.  9,  a.  14.  A  warranty  is  a  special  contract,  and  if  not  re- 
scinded must  be  resorted  to,  1,  4. 

WASH-HOUSE  ;  where  a  nnsance,  iii,  ch.  74,  a.  3.  19. 

WASTE  by  executors  and  admioisiralors.     See  DeooMtavit. 

in,  ch.  78,  a.  I.  Action  on  thecasa  for  waste,  1.  No  Federal 
statutes  as  to  waste  ;  and  but  limited  provisions  in  State  statutes,  1. 
Waste  and  the  remedies  for  it  mainly  at  common  law,  1.  Material 
parts  of  Massachusetts  statute  of  March  9,  1766,  3,  3  ;  of  Massa- 
chusetts act  of  March  9,  1784,  4 ;  of  June  20,  1794,  5  ;  of  March 

1 1 .  1784,  6  ;  of  February  37,  )  796.  7 ;  Massachusetts  act.  Se» 
Detetwt,  8. 
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in,  cb.  78,  a.  3.  Wbai  is  waste ;  in  what  manoer  some  of  the 
English  cases  of  waste  are  waste  in  this  State,  and  some  not,  I. 
As  to  buildings  and  fences,  same  in  both  countries,  1.  Not  m  u 
to  trees  in  alt  cases,  1.  Ik  so  as  to  fruit  trees,  1.  So  if  uny  trees 
be  accepted  in  a  lease,  1.  Waste  is  a  destruction  in  houses,  gar- 
dens, trees,  lands,  and  ctber  corporeal  hereditament  to  the  diunhe- 
rison  of  him  in  reversion,  or  remainder,  in  fee,  or  in  tail,  2.  Actual, 
or  voluntary,  or  permissive,  2  A  lasting  damage  to  the  inheritance, 
or  what  depreciates  its  value,  2.     The  essential  rule  stated,  2. 

Ill,  ch.  78,  a.  3.  Cases  of  waste  in  England-,  and  so  here,  1. 
As  in  houses  and  buildings,  2.  Waste  to  remove  any  fixed  part,  2. 
^o  if  burnt  by  the  lessee's  negligence,  3.  So  to  take  away  a  glass 
or  any  fixed  pan,  4.  Immaterial  who  annexes  it,-  4.  So  to  build 
a  new  house  and  suffer  it  to  be  wasted,  5.  So  not  b>  repau*  a  bouse 
'  uncovered  by  tempest,  6.  Not  if  blown  down  wholly,  6.  How 
pit.  declares,  7.  Waste  to  turn  brew-bouses,  into  dwelling^uses, 
and  rent  nearly  doubled,  7 ;  so  8.  Damage  22d.  not  waste ;  hut 
&4d.  is,  8.     So  to  change  the  nature  of  the  thing,  8. 

HI,  cb.  78,  a.  4.  Waste  in  trees  ;  lessee's  right  to  estovers,  1. 
What  trees  are  part  of  the  inheritance,  1.  Estovers  of  various  ' 
kinds,  2,  How  to  be  taken ;  cases,  2.  How  waste  to  cut  timber 
trees  for  fuel,  3.  What  are  such,  3.  Rights  of  lessor  and  lessee 
in  trees,  3,  4,  5.  Not  waste  to  cot  trees  excepted  out  of  the 
lease,  6. 

Ill,  cb.  78,  a.  6.  Changing  one  kind  of  land  into  another  ;  seve- 
ral cases,  and  principles  of  them,  J ,  2.  As  to  turn  plough-land  into 
wood-land,  1.  Meadow  into  pasture-land  Su:.,  1.  Two  reasons 
it  changes  the  course  of  husbandry :  2.  The  evidence  of  the  estate, 
1,  Second  reason  does  not  apply  in  this  State,  1  ;  but  in  part,  and 
why,  2.     Waste  in  mills,  stores,  be.  same  here  as  in  England,  3. 

Ill,  ch.  78,  6.  Waste  in  fences ;  tenant  may  take  wood  to  repair 
fences,  and  keep  them  as  he  found  them ;  he  must  keep  in  repair 
fences,  hedges,  walls,  river  banks,  and  sea-walls,  is  waste  not  to  do 
it,  and  permissive  to  let  strangers  injure  them,  lands  or  buildings. 

Ill,  ch.  78,  a.  7.  Waste  in  mines ;  by  the  common  law  the 
tenant  continues  to  work  old  open  mines,  but  cannot  open  new  ones, 
if  not  expressly  or  impliedly  allowed  by  his  lease  ;  may  open  a  new 
one  for  gravel,  stones,  be.  for  repairs. 

HI  ch.  78,  a.  8.  Waste  in  dcive-iiouses,  fish-ponds,  ornamental 
trees,  kc,  !■  Waste  if  these  things  are  not  left  by  the  tenant  as 
good  as  be  found  them,  1.  Also  the  creatures  in  them,  1.  So  to 
cot  trees  standing  for  defence  of  the  buildings  or  for  ornament,  I. 
How  the  lessee  may  justify  cutting  trees  for  repairs  ;  right  of  tenant 
for  life  without  impearhmert  of  waste,  2. 

III.  ch.  78,  a.  0.  Waste  in  mills  be. ;  waste  to  turn  a  corn-mill 
into  a  rulling-milt,  1  ;  tbou|;h  for  the  lessor's  benefit  I  ;  reason. 
Waste  to  plough  hop  ground  and  sow  grain,  2.  Waste  to  take  away 
floors,  shelves,  or  any  thing  annexed  to  tbe  bouse  or  buildings,  2. 
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QI,  cb.  78,  a.  10.  FurUiar  cases  not  waste  ;  case  in  the  nature 
of  waste  lies  not  for  one  leDant  in  commoo  against  another ;  is  ex 
deiicto,  1,  But  an  action  for  misfeasa-ice  if  the  deft,  misuse  their 
comiDOTi  (ifopertjr,  !•  No  waste  for  one  to  cut  trees  of  a  proper 
age  and  growth  to  be  cut,  1.  In  a  proper  action  pit.  may  recover 
half  the  value  of  tlic  trees  cut,  1.  Not  wasie  not  to  repair  a  house 
the  tenant  finds  uncovered,  or  one  desUoyed  by  enemies  or  tempest, 
2 ;  other  cases,  1  to  4.  Only  account  lies  against  guardian  in  socage, 
5.  Tenant  in  tail  after  Uc.  not  liable  to  waste,  6.  Nor  tenant  at 
will,  5  ;  others  not  liable,  6.  Not  waste  if  the  lessee  leave  things 
as  be  finds  them,  6.  Nor  if  be  remove  things  put  up  merely  for 
bis  trade,  7.  Not  waste  to  cut  trees  not  timber,  nor  bushes,  be.,  8. 
DestruGiioo  by  enemies  is  not  waste,  9. 

Ill,  ch.  78,  a.  11.     Remedies  in  waste  ;  who  may  be  punished 

'  for  waste  or  not,  1.  By  the  old  common  law  only  guardians  in  chi- 
valry, tenants  in  dower  and  by  curtesy,  1.     For  life  or  years  by  5S 

•  H.  IILc  23.  The  construction  bad,  1.  By  this  act  the  place 
wasted  was  not  forfeited,  1.  Writ  of  waste  against  these  by  6  Ed. 
I.  c.  fi,  and  treble  damages,  2.  Our  laws  referred  to,  2.  If  a 
stranger  do  waste  he  is  liable  to  the  tenant,  3.  How  a  husband  is 
liable,  4.  Is  a  tort  that  dies  with  the  tortfeasor,  5.  A  tenant  is 
liable  for  a  stranger's  waste,  6.  Of  one  joint-tenant  is  that  of  both 
as  to  the  place  wasted,  not  as  to  the  damages,  7.  Waste  lies  nol 
while  a  contingent  or  life  esUte  intervenes,  but  case  does,  8,  d.  Is 
a  mixed  action  against  whom  it  lies;  what  recovered,  10,  11.  To 
whom  trees  cut  belong,  12.  Tenants  for  life  and  years  liable  for 
waste  done  by  strangers,  13. 

Ill,  ch.  78,  a.  1 2.  Who  is  entitled  to  this  action  of  waste  ;  he 
who  has  the  next  immediate  estate  of  inherilaDce  in  remainder  or 
reversion  expectant,  1.  And  be  not,  if  a  freehold  intervene,  I. 
But  this  remainder  Uc.  may  be  by  purchase,  escheat,  in  tail,  or  in 
fee,  2.  The  action  by  and  against  whom  to  be  brought  in  divers 
cases,  3  to  14. 

Ill,  ch.  78,  a.  13.  The  form  of  the  remedy  ;  the  form  of  the 
writ ;  who  has  it,  and  against  whom,  1 .  Writ  of  atrepement  not  in 
ase  here,  2.  No  action  of  waste  &cc.,  3.  By  Massachusetts  Province 
act  of  1700,  tenant  in  dower  only  forfeited  damages  for  waste,  4. 
The  action ;  case  for  damages  and  this  action  was  extended  to 
the  other  cases.  Massachusetts  act  of  March  II,  1784,  as  to 
dower  first  introduced  a  forfeiture  of  the  place  wasted,  and  pre- 
scribed the  action  of  waste,  and  gave  it  to  one  having  a  freehold,  4. 
Opinion  on  il,  4,  5.  No  act  here  as  to  treble  damages,  5.  Our 
act  of  1700  like  that  of  f>2  H.  III.,  6.  Recovers  only  for  damages 
incurred  before  the  action,  6,  7.  Material  parts  of  Massachusetts 
ttct  of  1786,  as  to  tenants  in  common  ttc.  trespass  is  the  form,  7. 
Proceedings  in  several  cases ;  mixed  action  against  tenant  in  dower 
for  waste,  7,     Damages,  how  assessed,  7.     Judgment  on  said  act 
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or*1784,  8.  Lessor  lias  case  igainst  ibe  lessee  ficc.,  9.  Waste 
lies  against  rbe  husband  and  wife  for  her  waste,  10.  Where  tbe 
lessor  may  sue  immediately,  11.  Where  case  is  the  nature  i^male 
lies,  13.  Where  one  entering  as  executor  may  be  a  disseixw  ;  md 
a  disseizor  be  treated  as  lessee  in  waste,  14.  Where  tenant  in  tail 
loses  his  action  for  waste,  15.  Where  tenants  for  life  and  be  in  re- 
version has  the  action  of  waste  jointly,  16.  The  first  has  the  [^ace 
wasted,  the  other  the  treble  damages,  16. 

Ill,  ch.  78,  a.  14.  Notes  or  remarks  on  tbe  above  tnanersof 
waste  as  applicable  to  this  country,  under  aereral  beads. 

ni,  ch.  78,  a.  15.  Pleadings  in  waste  ;  (he  manner  of  forming 
the  declaration,  1.  An  action  by  tbe  assignee  of  the  reversioner 
against  the  assignee  of  the  lessee  for  taking  away  fixtures  tic. 
(brew-bouse  case)  done  to  the  lessor's  benefit  as  said,  S.  Shews 
what  is  material  for  the  pit.  to  state  in  his  declaration,  2,  3.  Oa 
the  plea  of  no  waste  done  deft,  may  give  in  evidence  lopping  or  any 
thing  shewing  no  waste  done,  4,  5,  be.  Repaired  hefbre  actioB 
commenced  mu^t  be  specially  pleaded,  5.  Case  in  tbe  nature  of 
waste  is  our  proper  action  ;  Taylor  v.  Townsend,  6.  NidfaU  wat- 
tum  is  the  general  issue,  puts  the  whole  declaration  in  isaoe  ;  benoe, 
the  pit.  must  prove  all  in  substance  he  alleges,  6.  And  without  any 
material  variance,  6.  What  may  be  in  evidence  (m  this  issue ;  cases 
stated,  6.  But  matter  of  excuse  or  justification  must  be  specialty 
pleaded,  7.  A  license  must  be  pleaded  ;  deft,  may  plead  wl  watte 
to  part,  and  justify  for  the  rest,  9.  Other  pleas,  9.  What  the  ver- 
dict must  find  ;  cases,  10.  Judgment  in  the  tenet  and  tenuit,  10, 
1 1 .  Case  now  is  nearly  the  same  as  waste  was  formerly  in  the 
titmiit,  and  has  now  several  advantages,  12,  IB,  14 ;  reasons,  id. 
The  action  of  waste  is  now  but  rarely  resoned  to  in  Englaad,  IS. 
Even  lessor  for  years  may  have  case  ;  and  in  case  not  necessary  to 
state  a  title,  but  only  the  relation  between  pit.  and  deft. ;  but  b  ■ 
this  action  the  kind  of  waste  must  ^be  truly  stated,  and  proved  as 
stated,  15. 

Ill,  ch.  73,  a.  16.  How  far  can  the  tenants  use  of  estovers  di- 
minish the  inheritance  ?  This  matter  conddered  Idjudc^(hi  to 
stay  waste  ;  waste  by  executors.  See  Executon  Sic.  Waste  for 
lonant  in  dower  to  clear  wild  land,  iv,  ch.  13U,  a.  4.  40.  Withotit 
impeachment  of  waste,  iii,  ch.  78,  a.  14.  7 ;  a.  17.  4 ;  iii,  ch.  78» 
a.  17  ;  cases  in  equity  ;  several  cases,  1  to  4.  Laws  as  to  waste  ia 
Virginia,  vii,  ch.  223,  a.  11.  36. 

WATCH  and  ward,  v,  ch.  172,  a.  9.  20.  Statutes  as  to. 

WATCHMEN  are  conservators  of  the  peace,  v.  ch.  172,  a.  9. 
20;  and  their  assistants  called  to  their  aid,  id.  Where  watchmen 
may  arrest  (see  Arretts)  night-walkers  on  just  suspicion. 

WATCHES,  a  tender  of,  will  oaly  bar  damages,  and  not  tba 
duty,  v,  ch.  170,  a.  2,  r.  35. 
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WATERING-PLACE  a  good  by  custom  for  the  iobabitRMs  of 
a  town,  i,  ch.  26,  a.  3.  I,  though  in  alieno  toio.  If  disturbed  each 
has  bo  Bclioft,  i,  cb.  S6,  a.  4.  5  ;  but  a.  5.  1 .  The  o&ence  of  dis> 
lurbing  may  be  indicted,  iii,  cb.  7!,  a.  5.  8  ;  the  case  of  Manniag. 

WATER-COURSE ;  if  the  deft,  dig  trenches  ia  his  own  land 
aad  draws  away  water  from  the  pit's*  river,  case  lies ;  Leveridge  v. 
Haskias,  ii,  ch.  &6,  a.  3.  31.  See  Weston  e.  Aldeo,  ii,  ch.  69,  a. 
2.  6  ;  see  iii,  cb.  71,  as  to  mills,  miU-streams,  water-courses,  &c. 
As  to  roada,  iii,  oh.  79,*a-  10.  14. 

WAV-GOING  CROSS  ;  custonv  for  the  tenant  to  have  it  is 
^>od  ;  Wiggleswonh  v.  Daflison,  i,  cti.  36,  a.  2.  11. 

WAYS.  The  soil  is  in  the  owner  of  tbe  land,  and  is  to  be  con- 
Teyed  subject  to  the  way  laid  over  bis  land,  i,  cb.  39,  a.  14.  1. 

II,  ch.  68,  a.  6  ;  White's  case,  1.  Common  law  right  to  pass 
over  another's  land  to  fish  ;  way  specially  pleaded  :  disturbance  of, 
iii,  cb.  74,  a.  6.  16. 

III,  ch.  71,  a.  5.  11.  Obstrvction  to  a  borso-way,  the  indictment 
intist  be  for  obstructing  a  highway. 

Ill,  cb.  79;  ways,  a.  1.  General  principles,  1.  Tbg  right  of 
way,  1.  Disturbance  of  it,  I.  Seven  kinds  of  ways  described,  1, 
How  laid  put  or  derived,  1,  3.  Our  statutes  as  to  ways-have  ever 
been  in  substance  the  same,  3.  Highways  have  no  tendnus  4  91W  or 
terminvi  ad  qnetn  but  tbe  sea,  3. 

IQ,  cb.  79,  a.  3.  Massachusetts  statutes  as  to  wsys,  I.  Material 
ports  of  them,  1  ;  of  Massacbusens  acts  of  February  37,  1767,  1 ; 
of  March  23,  1797,  1,  2 ;  of  March  5,  1787  ;  «nd  February  28, 
1797,  3;  of  November  12,  1797,  4;  of  the  Colony  statute  of 
1639,  B  ;~of  Coktny  act  of  1647, 6  ;  of  Massachusetts  act,  Februsry 
28,  1797,  7.  What  is  a  private  way;  outlets  in  tbe  highway  used 
time  out  of  mind  are  parts  of  them,  8 ;  and  see  Fence*.  Massa- 
cbusetU  acts,  March  8,  1303;  February  27,  1813;  June  19, 
1819. 

Ill,  ch.  79,  a.  3.  Way  by  prescription  ;  every  prescription  sup- 
poses an  ancient  grant  once  made  and  since  Icot,  1.  Tbe  nature 
of  prescriptitHi  and  cases,  1.  Custom,  what,  2.  See  Custom  and 
Preteription-  Only  incorporeal  hereditaments  can  be  claimed  by 
prescription,  as  a  right  of  way  &tc.,  3.  Nothing  as  a  generral  rule 
arising  from  matter  of  record  can  be  prescribed  for,  4.  As  our 
ways  generally  so  arise  they  must  be  proved  by  matter  of  record,  4 ; 
Bzceptions,  4.  Prescription  for  things  incident  or  in  gross,  5. 
Other  matters  of  prescription.  6.  InhabitaDts  may  prescribe  for  an 
easement,  as  a  way  Cec.  in  aoother'a  land,  7,  8,  9.  A  way  is  an  in- 
corporeal hereditament,  and  may  be  prescribed  for  by  all  the  owners 
and  occupiers  of  a  faroi  over  another's  land,  10.  By  our  law  they 
who  use  a  way  repair  it,  and  can  oever  go  over  tbe  adjoining  land 
but  in  one  case,  11.  Only  when  the  way  is  rendered  impassable  by 
sudden  stenns  or  floods,  11.     The  public  has  only  a  right  of  pas- 
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sage  all  else  is  in  the  ovoers  of  the  soil ;  cases,  12.  He  that  claims 
a  \nj  must  plead  it  specially,  as  he  claims  an  easement  in  another*s 
soil,  13.  Ways  abort  of  prescription,  as  grants  presumed  after 
twenty  years  inc. ;  and  one  in  trespass  may  plead  a  public  highway 
and  not  say  time  out  of  mind,  13,  14.  When  the  origin  of  the  way 
is  proved  the  prescription  is  gone,  15.  Twenty  years  adverse  en- 
joyment not  interrupted  is  title,  16.  But  it  must  be  claimed  as  a 
right :  3.  Owner  of  the  land  must  acquiesce  in  the  claim  and  user ; 
and  3.  The  matter  must  be  unexjriaioed,  16.  Not  so  if  used  by 
snfi^rance,  leave,  or  favour,  16.  He  that  claims  such  way  must 
prove  tha  right,  17.  What  time  makes  prescripdoo }  point  examined, 
7,     Grounds  of  custom  and  prescription,  16  to  33. 

lUt  ch.  7d,  a.  4.  Ways  of  necessity  ;  or  by  operation  of  law,  f . 
A  grants  me  a  piece  of  land  in  the  middle  of  bis  field,  he  impliedly 
grants  me  a  way  to  it,  as  necessary  to  enjoy  it,  1.  Same  if  one 
sell  land  and  reserve  a  piece,  the  law  reserves  him  a  way  to  it,  3, 
5.  By  bargain  and  saie,  bow  void,  3.  Way  of  necessity,  4.  Unity 
of  possession  does  not  extinguish  it,  4.  Way  not  of  necessity  may- 
be extinguished  by  unity  of  possession,  5.  If  the  grant  be  by  a 
trnstee  there  is  a  way  of  necessity  ;  how  a  public  eod  private  are 
inconsistent,  6.  Way  for  A  and  others  is  uncertain  and  bad,  6.  If 
but  one  road  to  a  place  it  is  of  necessity,  6.  Special  pleadings,  6. 
Way  for  necessity  by  grant  and  by  prescription,  7.  Judgment  cre- 
ditor takes  on  his  execution  part  of  his  debtor's  land  leaving  no  way 
way  to  the  residue,  he  has  one  of  necessiiy  ;  Pemam  v.  Wead,  6 ; 
and  Taylor  «.  Townsend,  11.  But  no  way  of  necessity  if  the  party 
has  a  legal  right  to  another,  9.  One  has  a  way  of  necessity  to  go  to 
his  wreck,  10.  How  a  way  shall  be  used  according  to  the  intentions 
of  the  parties,  13. 

Ill,  cb.  79,  a.  5.  A  right  to  turn  out  of  a  way  or  not,  1.  Turn- 
ing out  pleaded  specially  in  trespass,  as  to  a  certain  private  wgy,  1. 
May  turn  out  of  a  public  way  if  overflowed,  1.  Not  a  private  one 
if  the  owner  of  the  land  be  not  bound  to  repair,  1,3.  I  have  a 
right  of  way  over  B's  land  to  blacle  acre,  I  cannot  go  beymd  it,  3. 

Ill,  ch.  79,  a.  6.  Pit's,  action  for  disturbing  his  way  is  case,  1. 
If  annexed  to  my  estate  and  done  by  the  tenant  of  the  land  is  a 
nusance,  1.  If  in  gross,  a  disturbance  of,  by  a  stranger  is  so ;  who 
has  the  action,  I.  To  state  a  common  highway  is  sufficient,  3. 
Case  lies  for  one  who  has  a  special  injury  &c.,  3,  4.  No  remedy 
by  assize  in  this  State,  4.  For  a  common  obstruction  indictment 
only  lies,  S.  And  an  indictment  only  lies  for  a  nusance  to  a  town- 
way,  6.  Not  as  to  a  private  one,  though  five  hundred  families  use 
it,  7.     Our  town-ways,  how  used  and  repaired,  8. 

Ill,  ch.  79,  a.  7.  Ways,  bow  to  be  used  ;  precisely  according 
to  the  grant  of  it,  1.  A  town  to  justify  Dot  repairing  must  plead 
specially,  and  shew  who  is  bound  to  repair,  4.  A  right  of  way  mast 
aJways  be  pleaded,  S.     Case,  as  the  pit.  was  injured  by  logs  laid  in 
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the  war  ^-t  *"^  decided  thtt  no  one  cnn  prescribe  to  la;  logs  in 
the  rosd ;  Fowler  v.  Saundera,  6.  One  having  a  right  of  way  may 
remoTe  a  gate  placed  on  it,  7.  And  even  lay  it  on  his  own  land,  7. 
It  is  enough  to  Btate  possession  of  a  way  against  a  stranger ;  must 
state  a  title  as  to  the  owner,  8.  How  to  declare  against  one  bound 
to  repair,  9. 

Ill,  cb.  79, 1.  8.  Actions  on  the  case  in  this  Sute  as  to  ways ; 
references,  I.  A  town  is  a  party  to  laying  out  a  way  in  it,  2.  The 
doings  of  our  Sessions  are  records,  so  not  to  be  contradicted,  2. 
Supreme  Judicial  Court  presumes  inferior  courts  do  right  where  tb» 
contrary  does  not  appear,  2.  And  will  takf  notice  of  their  rules, 
fi.  Party  let  in  to  prore  no  notice  when  not  against  the  record,  3. 
Town  must  have  oolice  before  tbe  judgment  the  way  is  of  common 
convenience  and  necessity,  3,  4.  This  judgment  must  he  ri:ndered 
-before  the  warrant  issues  to  lay  it  out.  3.  Case  of  a  mandamus  to 
the  Sessions,  4.  Owners  of  the  lands  ought  to  demand  damages 
before  (he  locating  committee,  5.  Mandamus  also ;  Scudder  claim- 
ed damages,  town  objected  he  did  not  own  the  land  ;  Sessions  re- 
fused to  order  a  jury,  as  it  has  no  power  to  try  titles  to  land  ;  man- 
damu$  issued,  6,  7.     Question  of  practice  and  costs,  8. 

Ill,  ch.  79,  a.  9.  Repairs  of  ways  ;  niaterial  parts  of  Massa- 
chusetts statutes  as  to;  of  March  6,  1737,  I ;  of  February  2], 
1799,  2  ;  of  February  28,  1797  ;  of  March  8,  1803  ;  February 
20, 1B19.  Locating  committee  must  return  specifically,  what  notice 
gives  to  persons  ioterested,  4.  And  the  town  is  included,  4.  Any 
visible  defect  in  a  road  is  notice  to  the  town,  1.  Notice  to  the  town 
necessary  in  case  of  a  town  way,  6.  Where  a  burden  of  a  way 
falls  on  a  part  of  a  town,  7. 

m,  cb.  79,  a.  10.  Several  points  decided ;  sereD  points  in 
Coomb's  case,  I,  Town-way  lo  be  recorded  before  accepted  by 
the  town,  3.  Indictment  for  a  nnsance  to  a  town-way,  2,  Must  be 
an  a{^lic8tion  for  the  way  to  the  Session,  3.  Notice  to  the  town 
necessary,  3.  Sessions  proceedings  quashed  as  to  costs,  4.  What 
meant  by  the  prevailing  party,  4.  Debt  does  not  lie  for  the  dama- 
ges awarded  the  owner  of  the  land,  fi.  Is  a  specific  remedy,  5. 
Sessions  has  exclusive  jurisdiction  as  to  the  convenience  and  neces- 
sity of  the  way,  and  reasonableness  of  the  damages,  6.  Commit- 
tee's oath,  6.  Four  other  points  decided,  6,  An  innocent  surveyor 
may  recover  for  an  injury  occa»oned  by  a  defect  in  the  way,  7, 
Where  the  court  must  have  all  the  record,  8,  No  certiorari  for  de- 
fects in  form  afier  the  road  is  made.  9.  Surveyor  must  keep  the 
ways  in  fats  district  in  repair,  10.  Members  of  the  corporation  not 
liable  to  pay  damages;  on  cerfioran  Supreme  Judicial  Court  can 
enter  no  new  judgment  as  it  can  in  error,  11.  Seven  points  decid- 
ed in  this  case  stated,  13.  One  of  them,  the  benefit  of  the  road  to 
the  land  owner,  if  any,  may  be  considered  by  the  committee  or  jury, 
13.    Three  points  decided,  13.    One  of  them,  selectmen  laying 
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put  a  tomi  ^re  not  to  assau  the  land  owner's  damages,  13.  T^mv 
points  decided,  14>  Ooe,  the  public  has  ooly  a  legal  easement  ip 
the  way,  14.  Public  caDnot  stop  water-courses,  14.  Notice  to  lb« 
town  ^;  IS-  To»ns  bound  wholly  by  statute  to  repair  ways,  ii^ 
dictment  must  be  contra formam  &u:.,  16.  Seven  points  decided; 
mostly  as  to  a  viewing  cammittec  ;  respondents  admitted  to  became 
a  party,  and  must  be  notified,  17.  ludictment  lies  for  a  nuiance  to 
^  lowo-way,  18.  As  to  discontinuing  a  highway,  I9>  As  to  the 
returo  of  ibe  locating  commitiee,  30.  Jury  may  find  the  owner  of 
land  has  sustained  no  damages,  21.  Pleadings  in  cases  of  ways; 
qwoer  of  the  land,  his  action  is  usually  trespass  ;  how  unity  of  pot- 
session  destroys  a  way  where  there  is  another,  though  more  circui- 
tous, 2^.  A  gate  oo  a  public  highway  justified  ;  special  pleadings, 
S4.  Several  points  decided,  24  to  38.  Fifteen  rules  in  pleadings 
as  to  ways,  35  to  45.  Construction  of  a  deed  at  to  a  gale,  46. 
Land  under  a  way,  47.     Way  on  dividing  line,  48. 

Ill,  ch.  79,  a.  11.     Bridges.     See  Bridget. 

V,  ch.  143,  a-  6.  Bigelow's  case}  debt  lies  for  damages  for 
laying  out  a  turnpike  road. 

VU,  ch.  308,  a.  7.  Indictment  as  to ;  focns  of  the  declaratioiK, 
pleas,  indicimeDts,  &tc.  as  to  ways,  iii,  ch.  79,  in  notes  at  th^  end  of 
it  referred  to  in  cases. 

WEARING  APPAREL ;  widow,  how  entitled  to  h,  iv,  ch.  136, 
R.  1,     See  Apparel  &K. 

WEIGHTS  and  measures,  vii,  ch.  211,  a.  13.  Laws  and  cases 
,  as  to  calciilatioiia  as  to  weights  and  measures,  1  to  9.  An.  13, 
American  law  ae  to-  An.  14;  adjudged  cases  as  to,  1  to  6. 
Cheating  with  false  weights  or  measures,  (see  Chtatisg,)  7.  Sum- 
mary view  of  standards  of  weights  and  measures. 

WHALES  and  great  fish  ;  Colony  acts  of  1641  and  1647,  made 
provision  for  preserving  them  till  the  general  court  diiposed  of  them. 
The  king's,  iii,  ch.  76,  a.  7.  How  tiie  Colony  charters  were  coa- 
sirued  as  to  them,  arms  of  the  sea  &ic.,  id.  ;  and  see,  ii,  ch.  68. 

WHARVES  iiLC. ;  a  wharfinger  liable  for  not  taking  out  a  auf. 
ferance,  whereby  a  man's  goods  were  seized  ;  Baker's  case,  iii,  cb. 
73,  a.  1.  7.     He  has  his  lien,  ii,  ch.  44,  a.  1. 

Massachusetts  statutes  for  managing  by  the  owners  in  case,  as  a 
corporation,  iv,  ch.  106,  a.  3.     Where  no  toll  at,  i,  cb.  26,  a.  3.  3. 

WHATEVER  else  he  has  in  the  world  ;  these  words  in  a  will 
give  a  fee,  iv,  ch.  12B,  a.  3.  13. 

WHEREAS  in  trespass  is  a  sufficient  averment,  vi,  ch.  1B4,  i^ 
6  15.  In  covenant,  iv,  ch.  123, b.2.  7.  See  ^od  Cum.  Througb* 
out  any  declaration  or  plea  is  bad,  v,  ch.  144,  a.  17,  14. 

WHIPPING.     See  Punishmenty  vi,  ch.  197. 

WHOLE  BLOOD.    See  Heirt  and  Htlf  Blood. 

Vilt>OVLi  ber  equal  part  by  the  Cokwy  law,  iv,  ch.  136,  ft.  I. 
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Her  thare,  id.  Ekidtled  tiso  to  her  wearing  ipparfel,  atid  judge** 
tliowance,  id. 

IV,  ch.  127,  a.  3.  24.  Her  rights  in  the  estate  be.  Sea 
Dower  I  ParapkentaHoj  &c.  Her  marriage  ma^  be  restrained,  ir, 
ch.  Ill,  a.  8.  2. 

WIDOWHOOD  ;  estate  during  widowhood  is  an  estate  for  life, 
iv,  ch.  130,  a.  1 ;  it,  ch.  110,  a.  3.  6. 

WIFE.  See  Baron  mnd  Fme,  and  Uutband  and  W^.  Her 
coasent,  bow  a  coDsideration  of  a  promise,  i,  ch.  1,  a.  36.  HeB 
ficense  to  enter  her  husband's  bouse  must  he  pleaded  as  his,  i,  cb. 
3,  a-  3.  10.  She  can  sue  him  for  alimony,  i,  ch.  3,  a.  ^.  A  notb 
made  to  her  must  be  sued  and  endoried  bf  him,  i,  ch.  3,  a.  3.  9. 
'  She  alone  ma;  keep  a  bawd^-house,  iii,  ch.  74,  a.  4.  2.  His  lease 
of  her  land,  ir,  ch.  133,  a.  4.  6,  7.  She  is  bound  by  ber  warrantf 
in  a  fine,  ir,  ch.  115,  a.  4.  33.  So  by  her  husband's  lease  of  her 
lands^  if  ^e  accept  rent  after  his  death,  id.  Where  estopped  by  heir 
deed ;  Colcord  «■  Swan  h  ux.,  id. ;  and  ber  contract,  v,  cb.  139. 
Where  not  estopped  to  claim  dower,  iv,  cb.  130,  a.  6.  18  j  end 
jointure. 

WILD  LANDS,  devise  of,  ^ves  a  foe  without  words  of  Uinitalioa, 
ir,  ch.  128,  a.  ^  15  ;  iv,  ch.  13S,  a.  8.  17. 

WILLS,  iii,  ch.  90,  a.  IS.  Will,  bow  proved.  Of  real  estate. 
See  Devise,  1.  Of  personal,  when  good,  1.  Never  by  our  sUtotB 
if  it  purport  to  be  of  both,  1.  If  only  of  personal,  is  at  common 
law,  1.  Three  witnesses  not  required,  1.  Relates  to  it  at  hisdeatfa; 
how  written,  1.  Seal  not  essential  or  witnesses,  1.  Testator  tndst 
view  it  as  comj^ete,  1.  Cases  dewing  he  means  further  acts,  1. 
K^sumptioQ  he  viewed  it  as  incomplete  may  be  rebntted  ;  case  of 
James  Savage's  will ;  of  Mathews  v.  Warner,  1.  Mrs.  Lloyd's  w31 
proved,  though  only  her  letter  to  her  attorney  containing  loose  in- 
structions, 1.  How  the  civil  law  requires,  3.  Witnesses ;  enough 
it  is  m  the  testator's  handwriting,  tboiigh  not  signed,  sealel,  or  wit- 
nessed, 1.  How  proved,  1.  Though  not  wrilteo  by  him,  is  vaKd 
if  approved  by  him,  1.  Good,  though  no  executor  it  named,  !• 
No  person  can  be  a  witness  to  a  will  to  increase  his  interest,  but 
may  be  against,  3,  Legatee  not  a  witness  to  prove  it,  but  is  to  dis- 
prove  it;  is  one  if  he  release  even  at  the  trial,  and  his  release  is 
not  accepted,  3.  All  the  subscribing  witnesses  must  be  produced  to 
More  the  will,  3;  qitare,  and  14.  As  to  the  testator's  insani^. 
See  latamty  f  and  3,  3.  Probate  of  a  will  conclusive  eridence  ef 
it,  4,  5.  But  may  be  shewn  the  probate  seal  is  forged,  4.  The 
nine  mlet  in  Amory  «.  Fellows ;  as  to  a  dedimiu  and  an  imerpreter ; 
taking  depontioos ;  attestation  includes  testator's  signing  ;  by  credi- 
ble mtneat  is  meant  competent ;  enough  if  so  at  the  attestation  ; 
jory  solety  decides  this ;  enough  the  witness  is  competent  at  the 
tfiM,  5  and  8.  On  what  competency  depends,  fl.  IfastaebiiSBtts 
art  u  to  devJMi,  Febreary  6, 1784 ;  how  attened ;  material  parts 
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of  tlus  set  IS  to  witnesseB,  7.  Eooagb  i  witness  malies  bis  marie, 
7.  An  anouity  to  the  wife,  ber  husband  not  s  witness,  6.  Not 
wfiicient  if  A  and  B  attest  the  will,  and  B  and  C  the  codicil,  8. 
Witnesses  competent  are  disinterested  at  the  attesution  or  probate, 
9.  Made  good  by  a  release,  10.  Once  proved,  the  compelency  of 
the  witnesses  is  no  longer  a  quastitHi,  13.  Material  parts  of  Massa- 
chusetts act,  June  39,  1785,  as  to  wills  proved  abroad,  12.  Enough 
if  the  testator  may  see'  the  witnesses  sign,  13.  A  will  made,  or 
paper  written  for  fear  of  mortality,  proved  as  a  will,  13.  Wid 
proved ;  testator  and  one  witness  made  their  marks,  witnessesall  deed, 
&c.,  14.  Attested  copy,  15.  Probate,  16.  Administrators  right 
to  sue,  17.     What  a  witness  must  believe,  18. 

Doubtful  what  piece  of  land  io  a  will  was  intended,  the  writer  of 
tbe  will  sworn  to  explain.     See  Boundaria  ;  see  Deeing' 
-   Ill,  cb.  93,  a.  3.     Only  declarations  made  by  a  tesutor  at  tbe 
time  of  making  his  will  can  be  admitted  to  be  proved,  34.     Revo- 
cation  of,  iii,  ch.  9S,  a.  3.  8  ;  a.  3.  5,  26.     See  RtooeatioK. 

Ill,  ch.  99,  a.  13.  Sealing  a  will  is  uot  evidence  of  signing  it 

Revoked  by  implication.     See  Reeocation ;  aod  iii,  ch.  101,  a. 
fi.  33  ;  and  iii,  cb.  93,  a.  3,  a.  3. 

Rules  iu  construing  wills,  iv,  ch.  136,  a.  1.  10  to  15. 

Words  in  a  will  that  do  or  do  not  include  several  kinds  of  pro- 


•eriy,  IV,  cl 
IV,  cb.  1 


.  127,  a.  3.  14  IB.  Witnesses  to  devises  and  wills  bj  act 
of  Parliament  extended  to  the  Colimies,  30,  37.  Re-«oacled 
A.  D. 1784. 

IV,  ch.  137,  B.  6.  1  to  15.     Who  credible  witnesses  to  wills. 

Wills  in  several  States,  vii,  ch.  333,  a.  1  to  17,  Wills  ioofficioDS, 
ii,  ch.  61,8.2.  18. 

VII,  ch.  233,  a.  11.  37.  How  long  contesuble  in  Vi^nir,  and 
io  what  courts. 

WILL,  tenant  at ;  what  used  to  be  considered  a  tenawy  at  wiO 
is  now  viewed  as  one  from  year  to  year ;  Clayton  v.  Blake,  i,  cb. 
S3,  a.  9.  3. 

I,  ch.  1,  a.  40.  An  estate  at  will  is  do  consideration  of  a 
promise. 

Tenant  at  will  is  not  liable  for  waste,  iii,  cb.  78,  a.  10.  5  ;  but 
iv,  ch.  133,  a.  2.  5. 

Is  a  witness  to  prove  a  feofiment  he  attested  ;  may  have  trespass 
for  taking  away  bis  emblemenis.     See  EmbUwunU,  iii,  ch.  d3. 

IV,  cb.  133.     Esutes  for  years,  at  will,  8tc.  Mere  chattels,  s.  S. 

IV.  ch  133.  a.  2.  5.  Is  one  in  pnssesaino  of  tenements  by  lease 
to  bold  at  the  lessor's  will,  or  of  the  lessee-;  has  no  estate  be  can 
assign ;  has,  however,  some  estate  so  ss  to  take  a  release  from  tbe 
lessor  ;  and  it  is  the  ground  of  privity ;  not  liable  for  negligent,  but 
is  for  voluntsry  waste;  where  one  has  an  estate  at  .will,  6.  Hoiv 
he  has  emblemeots,  6, 7,  8.  See  EaAlemtti'    Lessee  at  will,  bow 
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viewed  from  year  to  year,  9.  Wfaii  ■  lease  for  two  years,  10. .  And 
•fterw&rds  at  will,  10.  How  a  lease  at  will  may  be  ended.  10.  If 
a  term  for  years  be  granted  toone  mdefioiEely  be  is  but  tennnl  at  wiUi 
12.  A  license  to  take  the  profits  of  ray  land  is  a  lf>ase  it  will,  (sea 
Leateand  Coneeyatuet,  ir.  ch-  110,~a.  3.  6  &c.)  and.  16.  Eetaiesat 
will  ended  in  several  ways,  14.  Tenants  for  yesrs  continues  after  his 
term  ended,  and  his  rent  paid  and  accepted  as  before,  be  becomes 
tCDant  at  will,  15.  So  is  one  entering  under  a  void  lease,  15  Need 
not  repair,  16.  Hay  be  by  implication,  17.  A  feoffioeni  to  A 
without  lively  be  is  one,  IB.  So  if  be  pay  rent  on  a  void  lease,  19. 
What  determine)  the  will  of  either,  20.  What  lesne's  disseiiin, 
SO.     Where  from  year  to  year.  21,  32,  23. 

IV.  ch.  110,  a.  3.    Nature  of  the  estate. 

WINCHESTER  measure  established  by  statute  in  England  and 
adopted  here.     See  WeighU  ami  Meanira. 

WINDOWS,  indictment  for  breaking,  vii,  ch.  211,  a.  9.  8. 

Case  lies  for  stopping  or  darkening  windows,  ii,  cfa.  69 1  iii,  cba 
74.  See  Land,  Andent  Ugkti.  GUss  io  widows  are  fixtures,  it, 
eb.  133,  a.  3. 

WITCHCRAFT ;  sUtutes  and  laws  as  to  this  o&noe,  tai  bow 
panisbed  in  di^rent  times,  vi,  ch.  193,  a.  7. 

WITHOUT  children,  iv,  ch.  128,  a.  5.  1.  3. 

Heirs,  iv,  ch.  128 ;  iv,  ch.  129. 

Issue,  iv,  cfa.  129,a.  2.  8,     See  Ettatet.     Without  leaving 

issue.  See  JVbt  Lieawng  Inue. 

WITHERNAM,  writ  and  process  of,  in  replevin ;  cases,  t,  ch^ 
171,  a.  3.     See  Replnin. 

WITHDRAWING  pleas,  v,  ch.  144,  a.  4.  4  |  and  see  RepUader, 
T),  ch.  183,  a.  2  ;  cases. 

WITNESS  ;  as  to  interest  fizc.  See  iii,  ch.  80,  a.  1,  RkJcm  ke. 
One  credible  witness  is  sufficient  to  a  jury  of  any  single  fact ;  ex- 
cept, iii,  ch.  80,  s.  1.  39.  Form  of  bis  oath,  40.  On  an  indictp 
meat  for  forgery  Sec.  the  party  injured  is  one,  iii,  ch.  70,  i.  6 ;  iii, 
cb.  84,  s.  33.  See  Forgery,  Vsvry,  Lartxm,  he.  One  is  a  wit- 
ness for  the  government,  though  he  has  said  (out  of  doors)  he  is  to. 
gain  }  same  case.  His  bond  to  give  evidence  intended  the  truth, 
id.  The  Stan  treasurer  must  be  called  as  a  witness  to  prove  bis 
list  of  notes,. being  no  part  of  his  official  duty  to  publish  it,  id. 

Ill,  ch.  90,  a.  1.  4.  .  Three  give  a  bond,  one  is  sued,  other  two 
■re  witnesses.  When  a  tenant  is  witness  or  not ;  Little's  case,  9, 
10.  One  cannot  by  a  wager  &c.  deprive  the  perty  of  his  testimony, 
iii,  ch.  80,  a.  1.  5.  A  parly  shall  not  discredit  bis  own  witness; 
witness  to  wills,  iv,  ch.  127,  a.  3.  7,  and  14  to  20.  See  fViUt.  If 
DOB  sell  his  part  of  a  cargo,  be  is  a  witness. 

One  is  not  a  witness  to  swear  to  a  fact. when  by  so  doing  he  pn^ 
bably  avoids  an  action  or  acquires  a  right  to  one,  iii,  ch.  90,  a.  II. 
IB ;  iii,  cb.  90,  a.  1.  14,  16,  17 ;  especially  Eoterson  v.  Andrews; 
and  iii,  cfa.  90,  a.  9  &c.     . 
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nr,  eb.  90,  «.  1  f  Pierce'i  cam,  13.  B  ftbetf  sits,  G  it  dsten- 
ibg  of  credit  vr  truot,  hbDoe  A  takes  bit  oote,  C  is  «  muwat  ia  dit 
eoM. 

Aa  to  abBent  witntasca.  S«e  HandmritiHg  ;  alia  Prtetie:  D«- 
k;  of  trial,  «i,  cli.  144,  «.  6. 

Interest  in  witnessea  in  oBses.  See  EtiidaUe,  iii,  cb.  BO,  a.  1  to 
13,  there  iadsxedt 

UI,  ch.  98,  a.  S.  As  tA  character.  Ab  Atbciat  is  One  wbo  di*- 
belierei  the  existence  of  a  God,  ao  not  a  witness,  iii,  eh,  96 ;  Duttoa 
*.  Coh  U  aK  Disbelief  in  ■  future  sluts  il  only  te  the  ereditulitj,  9. 

An  infidel  is  a  fritness  if  he  be  aot  an  Atbtst,  tboogh  othMnriae 
formerly,  and  till  the  case  of  Omichuad  «.  Barker,  A.  D.  1T44,  iii, 
cb.  98,  s.  3,  4.     Why  the  Jews  adnittad,  S. 

Ill,  cb.  S^,  E.  I.  AJl  descripUons  of  psrsoM  are  witaeetM  ex- 
cept, 1.  Those  interested  considered  i  fl.  Those  wautiDs  uDderMan^ 
iog  :  3.  Atheists :  4.  Those  connoted  of  cnmee :  i.  Hnsbaod  and 
jHfe. 

Ill,  ch.  96.  Ooe  iritness  is  sufficient  in  cbaocery  where  Ibft 
deft's.  answer  ia  clearly  false,  1.  A  Mabometan  swoni  cat  the  Ka^ 
tan  and  admitted  a  witneea,  6. 

Ill,  cb.  98.  As  to  want  of  Understaodiog ;  bow  mudi  ramd  h 
necessary ;  enough  correctly  to  recollaci  faotSt  s.  6.  Lunatics  and 
idiots  not  witnesses,  b.  6.  Chjldren  atan  early  ago  not  witnesses,  e.  7. 
General  rote  is  fourteen  years  of  age  ;  but  some  have  been  adeailted 
at  ten  and  nine  years  old,  s.  7.  Usual  qnestieDed  asked  ibAin,  a.T. 
One  under  nine  admitted  in  our  court,  s.  7.  Said  nonfe  under  nine,  k.  8. 
One  deaf  and  dumb  is  a  witness  if  made  to  uoderstaDd,  a.  9.  A  cUM 
of  any  age  a  witness  if  ft  understaDd  the  nature  of  an  oath,  s.  10. 

Ill,  ch.  98.  lofamous  persons  convicted  of  certain  crimes  are 
BOt  witoessea,  as  of  treason,  felony,  peijurj,  forgery,  cens[uracy, 
barretry,  attaint,  false  verdict,  be.,  s.  11,  12.  Former  mk,  pittory 
puoiafammt  Stc,  now  the  crimc^  s.  IS.  Must  be  a  cOntiction  sad 
Judgmeat,  s.  13^  Being  guilty  of  a  treasonabls  Itbd  or  Btaodanwa 
worda  on  the  government  does  not  disqualify  one,  though  bm  ht  sm^ 
tenced  to  the  pillory,  s.  13.  But  is  disqualified  if  convicted  of  bair^ 
try  or  other  infamous  ofi^nce,  tbougb  only  fined,  s.  12.  If  pardoaed 
is  restored,  s.  13.  A  person  supposed  to  be  infamoos  cannot  be 
asked  any  question  bis  answer  to  iriiich  will  expose  hira  to  puniri^ 
nent,  s.  13.  An  interpreter  is  a  witness  if  not  eoDGdentially  empky- 
ed,  a.  13.  A  juror  a  witness  to  set  a  verdict  aside ;  bis  testinMny 
not  being  against  the  record  ;  so  a  judge,  s.  14,  1&.  Nsny  excep- 
tions allowed  against  a  juror  not  allowed  against  a  witness,  a*  affinity 
lie.,  s.  15.  Statutes  ia  Massachusetts  which  make  provision  as  to 
witnesses,  a.  16.  WitnesBes  of  necessity,  aa  in  cases  of  salvage  (sc, 
1.17.  Witness's  oertificate.conclnsive  as  to  his  sttandance,*.  18.  By 
Maasachasetts  act  of  February  3,  1798,  a  Quaker  is  a  wimesa  ife 
every  eause,  and  a  juror  in  a  dril  (lalise,  s.  19.  One  pardoned 
QCicUtioDaliy  is  a  witness,  s.  30.     Slaves  in  several  States  not  in^ 
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^enes,  ?1.  Pit.  h  »  witaeas,  tQ  prore  the  death  of  a  siAscribiiiB 
witness  to  a  deed  to  let  in  proof  of  handnriting,  s.  32.  An  informQrt 
Vken  WXi,  33.  TIw  mawwr  of  crosq  examining  a  witneas,  a.  23. 
Not  to  a  distiDCt  collateral  fact  foreign  to  the  issue,  in  order  to  get  n 
fact  ftoW  him  to  be  contradicted  ^7  other  witneaaea  aqd  disciedit 
him  he.,  s.  23.     Several  rules  and  matters,  s.  23. 

Ht,  cb.  80,  a.  1.  3ft.  A,  nitnasa  ouy  refresh  hia  memory  bj  anj- 
book  or  paper,  and  ;w«ar  to.  ibe  fact  if  be  can  recollect  itb 

Witnesses  or  not  on  qeoount  ff  interest.  See  Evidence  ;  espceiat 
ly  Hit  ch..l)0 ;  and  seyen]  head),  es  Agents,  Atieraies,  Cotporgtort, 
Factor?,  TruBtee;,  'tenants  in  Cqsunoa,  Seamen,  Mastfi  wid  Set' 
Yant,  Partners,  Warrantors,  Sic. 

WOMEN,  unlawfully  taking  away,  ?i],  ch.  316,  a.  5.  3,  3. 

W00f>S ;  setting  oa  6rfl,^  forbidden  by  Masaocbuaettl  act 
Qf  l^rcb  10,  n97  ;  and  )^  Au<aace<j  iii,  ch.  74 }  and  lii,  cIl 
908,  a.  3. 

WOKDS  are  to  be  construed  according  to  their  vulgar  use,  iit,, 
«h.  10),  a.  5.  6.  Defaced  words ip  writs  and  reoords  amended,  iv, 
eh.  184,  a.  7. 

WOHK-HOUSE.     Sea  House  of  Correction. 

WORSHIP,  teligiouB;  how  supported  and  prwided  ibr.  Sm 
J^nitteri  and  Religion,  iii,  ch-  48. 

WOUNDS  ;  wounding  bow  to  be  answered  in  sd  aetioo  4^  trea- 
pass,  V,  ch.  173,  a.  3. 

Wounds  ;  if  one  dqceire  in  curing  them,  case  lies  against  him, 
ii,  ch.  173,  a.  1.20. 

WRECK ;  only  such  goods  as  ih*  sea  heaTes  on  shore  are 
wreck  ;  Constables  case,  ii,  ch.  68,  a. -2.  9  ;  and  iti,  ch.  7€,  a.  7  ; 
4ad  wreck  is  subject  to  the  oommoo  law,  vi,  cb.  186,  a.  5.  Ship- 
wrecks, ii,  ch.  57,  a.  6.  10. 

Qy  Massacbusetts  Colony  law  of  1641,  wrecks  were  preserved 
for  the  owner,  iii,  ch.  76,  a-  7.  The  king  reserved  estrays,  Ue«. 
sure  trove,  tac.  is  the  Province  of  Maine,  19.  To  wreck  the 
United  States  have  succeeded,  and  regulated  it,  id.  The  consular 
convention  with  France  oq  this  subject,  37,  Act  of  Congress  of 
Apiil  16,  1792,  directing  the  dbtrict  judge  shall  assist  in  saving  it, 
37.     Has  the  Federal  gorerafflsnt  the  jurisdiction  of  it,  id. 

Ill,  cb.  77,  a.  6.  2.  One  eniilled  to  wreck  bas  the  general  pi«- 
j^rty  before  seizure. 

WRIT  of  error.  See  £rror,  t,  ch.  137  &c. 

WRITS ;  one  sued  against  two  exacutm^  oae  being  dead,  is 
v<Hd  ab  iaitio,  i,  cb.  39,  a.  16.  7.  Service  of.  See  Smtce;  and 
T,  ch.  175,  a.  7  ;  ii,  cb.  65,  a.  fi.  Return  of.  t,  qh.  175,  a.  10. 
Where  lost,  vii,  ch.  228,  a,  4.  10. 

Forms  of  our  writa  prescribed  in  general,  v,  cb.  175,  a.  8 ;  and 
of  esecDtioos,  iii,  oh.  75;  aad  iv,  ch.  136.  See  Executiotuj 
Scire  Fadat,  vi,  cb.  190 ;    RtfUvin,  v,  ch.  171 ;    Tnuiee  JiOions, 
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Tt,  cb.  19S;  AtiiUa  Querela,  n,  eh.  188;  Doner,  ir.di.  ISO, 
1.  4.  . 

V,  cb.  IfiO,  a.  3.  37.  Suing  «^  it  out  proved  by  parol,  vi,  ck. 
178,  K.  31. 

"• —  Of  right,  wfaM  aeiiin  in,  is  proper,  iv,  cli.  104,  a.  3.  34, 
36.  36. 

VI,  cb.  178,  a.  14.  la  some  counties  in  Massachosetts  till  1786, 
eiectinerri  in  some  cases,  vas  in  the  nature  of  a  writ  of  right,  1  ;  m 
Beckford  &  »x.  v.  Ellis  or  Ober,  1.  So  Trowbridge's  opinioD,  1. 
Plea,  noi  guilty  nsually,  till  1803,  1.  Tbe  efiect  of  joining  the  misa 
in  8  writ  of  right  in  cases  of  certain  releases,  iv,  eh.  liO,  a.  5.  31» 
36,39. 

VI,  ch.  178,  a.  16      Miss,  hot*  joined,  6. 

VI,  cb.  178,  i.  21.  Highest  writ  in  the  law,  r.  9.  Ues  onljr 
for  a  fee  simple  estate,  9.  Demanded  as  the  demandant's  right 
and  inheritance,  9.  Seizin,  how  laid,  9.  No  disseizin  alleged,  but 
only  deforcement,  9.  Issue,  what,  on  tbe  mise  joined,  9.  How  the 
verdict  finds,  9.  Lies  principally  in  four  cases  described,  10.  Hoir 
the  demandant  must  allege  and  prore  seizio  in  himself  or  ancestor 
&CC.,  II.  Must  be  brought  against  him  who  has  a  freehold  in  (be 
land,  11.  Actual  seizin  must  be  by  taking  ifae  profits,  11.  For* 
meriy  within  sixty,  now  forty  years,  11.  Several  denandants  mtut 
state  how  heirs,  13. 

IV,  ch.  104,  a.  3.  34  ;  Green  v.  titer.  What  proves  sufficiert 
seizin  ;  several  points  decided.  In  it  every  thing  is  in  evidence  hot 
collateral  warranty  ;  Poor's  caae,  iii,  ch.  99,  s.  14. 

VII,  ch.  228,  a-  I.  The  nature  of  this  writ,  1 ;  and  where  it 
lies,  1  ;  or  not,  1.  Mot  for  a  purchaser  or  devisee,  but  od  his  owa 
seizin,  1.  Has  no  regard  to  the  rights  of  possession,  f .  Tbe  mise 
is  joined  on  tbe  mere  right  of  property,  1.  On  it  the  jury  cannot 
find  a  special  verdict,  1.  All  is  m  evidence  but  coHaterml  waT> 
ranty,  1. 

VII,  cb.  338,  a.  3.     How  the  declaration  must  be  formed. 

VII,  ch.  338,  a.  3.  Plea,  issue,  and  evidence  ;  the  mise  is  joined, 
but  may  be  special;  pleas  according  to  Booth,  1,  3,  tic;  and  so 
on  the  act  of  Virginia  of  1786  ;  Green  v.  Later,  3.  There  may 
be  a  common  issue  joined,  4.  When  the  tenant  elects  to  plead  a 
formei  judgment  or  other  special  matter  in  bar,  4.  Mise,  bow  join- 
ed, 4.  He  may  here  plead  tbe  mise  tic.  and  a  common  plea,  but 
not  in  England  ;  tbe  reason,  4.  He  may  pray  in  aid,  5.  Deman- 
dant's evidence,  6.  Must  prove  actual  seizin,  6  ;  and  within  fif^ 
or  thirty  years  in  Virginia.  6.  But  need  not  taking  the  espleea,  6. 
Musi  the  demandants  prove  his  seizin  to  be  of  right,  7.  Can  the 
tenant  defend  by  giving  in  evidence  a  better  subsisting  sdverse  title 
in  alhird  person,  8  ;  point  examined  and  explamed,  6.  Form  of 
the  judgment,  9.    The  view  bad,  10.    MahypoiDts  decided,  10. 
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How  fufid  in  England,  II.  Judgment  in  it  it  absolutely  fioal,  II. 
How  aued  in  the  Uuited  States,  11.  Aon  fenure  £u:.,  bow  pleada- 
ble in  abstemeat,  1 1 .  Proceedings  io  ibe  writ,  bow  reformed  in 
tbe  Uoited  States,  13,  13.  Evidence  oa  tbe  mise  joined,  14. 
Everjr  matter  but  collateral  warraoiy,  14.  How  American  proced- 
ioffi  are  improrod,  15  ;  other  cases,  16  to  19. 

vn,  ch.  22P,  a.  4.  Writ  of  right ;  American  cases  ;  several 
referred  to,  1.  Currier  v.  Parsons ;  several  points,  2,  Main  point 
ID  Tessen  v,  Clark,  stated  and  applied,  3.  Cases  applying,  as  Gng- 
lapd  f-  Slade,  4;  otber  cases,  &,  6.  An  traportani  and  perhaps  the 
true  distinction  taken  as  to  Tessen  «.  Clark,  between  seizin  and 
right,  6*  Other  cases  of  writs  of  right,  7.  Difierence  in  English  and 
Aoiencao  practice,  7.  Agree  but  in  four  points,  7 ;  Litter  b  al.  tr. 
Greeif,  8.  Demandant  may  recover  against  several  defis.  holding 
in  severalty,  if  they  do  not  plead  in  sbatemeat,  6.  Many  other 
points  decided.  S.  Such  plea  in  abatement  considered.  9, 10 ; 
Coffin  II.  Hodge  U  al.,  11.  Such  a  plea  not  offered,  but  tbe  seve- 
ral d^fts.  holding  io  severalty  pleaded  severally,  each  defended  his 
lot  and  disclaimed  as  to  the  residue,  11.  The  best  mode,  11  ; 
otber  cases,  12  to  16  ;  certain  points  examined. 

WRITINGS  not  under  seal;  parol  evidence  not  admissible  to 
oODtradict  or  control  a  mere  wnting,  or  to  vary  it,  but  may  explain 
it,  iii,  cb.  93.  See  Parol  Evidence,  Where  writings  are  necessary 
by  tbe  statute  of  frauds,  i,  ch.  1 1,  a.  4. 

Ill,  ch.  97,  a.  1.  Writings,  as  protests,  proclamations,  gazettes, 
receipts,  be.,  used  as  evidence ;  general  principles,  1 .  Writings, 
bow  evidence,  2,  3 ;  and  their  various  kinds,  hnw  executed  and 
proved  ;  but  secondary  evidence  of  facts ;  reasons,  3.  Why  ofleo 
used  instead  of  the  better  evidence,  4. 

UI,  cb.  97,  a.  3.  English  cases.  See  BUI  of  PareeU,  BUI  of 
Lading,  Oazette,  Proehmattone,  ProttiU,  AccounU  of  Salet,  hu- 
iert,  1  to  6. 

Ill,  ch.  97,  a.  3.  American  cases;  master's  protests  made 
■broad,  how  admitted  io  evidence,'!.  Account  of  a  sale  of  goods 
in  one  State  admitted  in  another,  3.  Letters  of  a  public  agent, 
bow  used  by  him,  3.  Letters  in  the  usual  course  of  mercantile 
correspcHideoce  evidence,  4  ;  and  so  instructions  to  masters,  4.  Not 
ooe'i  own  letters,  6.  Other  letters,  6.  Gazette  is  evidence  of  t 
publication  of  a  paper,  or  jjetition,  or  notice,  Sec,  7.  A  noie  was 
written  and  signed,  but  the  year  of  the  date  omitted  ;  held  the  pro- 
misee might  insert  it,  and  tbe  promisor's  assent  presumed,  8,  9, 
What  sufficient  evidence  in  writing  a  surety  paid  a  custom-house 
bond,  10.  Case  of  letters,  II.  Bill  in  chancery,  hnw  evidence  &c., 
13.  How  writings  are  proved,  execution  of  which  are  witnessed,  13, 

WRONGS ;  under  otber  wrongs  what  may  be  proved.  See 
JDatu^sf,  Aggroxatwn  of  Damagea,  i,  ch.  S8 ;  also  Treapaii,  v, 
cb.  172;  and  V,  cb-  173. 

TOI^.  TIU.  73 
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WRONGDOERS;  bailee,  where  s  wrongdoer,  i.  cb.  17;  es- 
pecially a.  II. 

VI,  cfa.  ITS,  a.  31.  Pit's.  possessioQ  against  one  a  sufficient; 
and  see  other  like  cases  of  aclioDs  grounded  on  possession. 


YEAR,  day,  and  waste,  our  estates  free  from,  v,  ch.  146,  a.  9 ; 
iv,  ch.  133,  cases  as  to  continual  claim. 

YEAR  TO  YEAR,  a  lease,  fac.,  iv,  ch.  1 1 0,  a.  3.  11;  iv,  ch. 
133,  a.  3.  9,  10,  U,  13,  21,22,23;  i,  ch.  33,  a.  9;  !,  ch.  1,  a. 
40.  The  nature  ol  the  estate  from  year  to  ^ear,  and  where  btend- 
ed,  notice,  &[c-     Sec  fVill,  Leaiet  at. 
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TABL.E 


OF  THE 

VAMB8  OF  TBB  OA8S8  IV  OHAPTBAS  1  TO  SflS, 

tLEHBUHO  TO  THESE,  TO  ARTICLES  AKD  SECTIONS,  OR  TO  CHAPTERS  AND  SKCTIOHI 
WHERE  ARTICLES  ARE  OMITTEDi  , 


TBI  AKrsroun*'  a 


U  AKB   ALnUUTU)  WHSRB    *BSRa  UB  SBTBKAL  TO  QBE  PUIRTiFT'g  BAtt. 

A. 


Abbott  v.  Broome,  it,  ch.  40,  a.  31. 

33,  R.  7.  48. 
Abhoet  case,  vi.  ch.  197,  a.  6.  6. 
Abbot  v.  CbapmaD,  ii.  cb.  63,  a.  8.  31. 
V.  Gibbs,  ir.  ch.  114,  a.  16.  6. 
V.  Haesie,  iii.  ch.  93,  a.  I.  19. 
V.  Plumbe,  iii.  ch.  86,  a.  1.  9. 
V.  Sebor,  ii.  ch.  40,  a.  2. 13,  a.  33. 

11. 
v.  Smith,  iii.  ch.  91,  a.  3.  19;  t. 
cb.  175,  a.  5.  3.  3;  ii.  ch.  53, 
a.  4. 
AWty  V.  Goodrich,  iii.  ch.  99,  a.  33. 
AbercTombie  p.  Dfipuis,   iii.  ch.  76,  a. 

10.  30. 

V.  Parkhurst,  v.  ch.  171,  a.  13.  12. 
Abei^veny's  case,  iv.  ch.  130,  a.  4. 

24. 
Abernethy  v.  Lonsdale,  ii.  ch.  £7,  a. 

2.2. 
Abit^don  V.  Ink.  of  Boston^  ii.  ch.  53,  a. 

3.6. 
(Lonl)  V.  Butler,  i.  ch.  32,  a.  13.  3. 
AbUl  V.  RadcUffe,  ii.  cb.  55,  a.  3.  18. 
Ablitt  V.  Skinner,  vi.  ch.  178,  a.  14.  7. 
Abrahams  v.  Bubb,  it.  ch.  139,  a.  1. 9 ; 

iii.  ch.  78,  a.  14.  7. 
Abrahams  q.  t.  n.  Bunn,  iii.  ch.  90,  a. 

11.  13;  V.  ch.  153,  a.  9.9. 
T.  Daoet^rt,  i.  cb.  30,  a.  1 1.  3. 

Abratbotn.  Brandon,  i.cb.  13, a.  II.  8. 
Acherl;  s.  Vernon,  iv.  cb.  137,  a.  12. 
AchesoD  r.  Everett,  v.  ch.  148,  a.  1. 1 ; 

cb.  174. 
Ackcrly  v.  Parkinson,  ii.  ch.  64,  a.  4. 

10. 
Ackworth  v.  Kemp,  iii.  rh.  75,  a.  7.  3. 

VOL.  VIII,  1 


Activt  {iloop)  V.  U.  Statu,  vii.  cb.  334, 

a.  8.  2. 

Acton  V.  Hill,  iv.  ch.  131,  a.  4.  1. 
Adair  v.  Shaw,  i.  cb.  7.  15. 
Adams  d.  Adams,  i.  ch.  33,  a.  4.  IS. 
V.  Baila/,  1.  ch.  13,  a.  15.  17. 
V,  Bean,  ii.  ch.  50.  19. 
v.  BroughtoD,  iii.  ch.  77,  a.  1.  3; 

and  iii.  cb.  77,  a.  9.  1. 
V.  Brovinson,  iii.  ch.  83.  S3. 
■D.  ClaxtoD,  iv.  ch.  114,  a.  19.  9. 
v.  CUavtiand,  vi.  cb.  179,  a.  19. 

35. 
V.  CiuAing,  Judge,  v,  ch.  149,  a. 

2.  3. 
T,  Freeman,  iii.  cb.  75,  a.  12.  29. 
V.  Freeman,  v.  ch.  166,  a.  o,  1 ;  vi. 

cb.  187,  a.  16.  3. 
V.  Frothingkam,  ii.  ch.  68,  a.  4.  5 ; 

a.  7.  3.  vi.ch.  178,a.  16.  6. 
y.  Hemmenway,  ii.  ch.  58,  a.  33< 
T.  Howe,  &c.  ii.  ch.  48.  32. 
v.  Hopkiiu,  i.  ch.  31.  16. 
V.  Ink,  of  Wucatset,  ii.  cb.  53,  a. 

2.  19. 
v.  Kerr,  iii.  ch.  90,  a.  1.  26  ;  ch. 

86,  a.  1. 16. 
v.  Richards,  ii.  cb.  62,  a.  2.  10. 
V.  Savage,  iv.  ch.  114,  a  16.  13. 
V.  Sparry,  V.  ch.  1 73,  a.  7.  3. 
T.  ^perviiort,  &c.  vi.  cb.  186,  a. 

3.  35. 
T.  Waite,  y.  ch.  176,  a,  9.  7. 
V.  Waite  S;  tr.  vi.  ch.  193,  a.  3.  9. 
v.  WitlougUy,  iv.  ch.  1 20,  a.  3. 1 4, 
V.  Wood,  vii.  cb.  311,  a.  6.  6;  vi. 

ch.  179,a.  19.3. 
Adderly  v.  Sparrow,  vii.  ch.  226,  a.  16> 
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Addlogton  V.  Clode,  i.  cb.  36,  a.  5.  4.  I 
Addis  V.  Clement,  iv.  ch.  137,  a.  lA. 


38. 

Addison  r.  Overend,  ii.  ch.  47,  a.  5. 1 ; 
cb.  53,  a.  6.  4  i  iii.  ch.  91,  a. 
3.  19. 
■B.  DawBon,  ii.  cb.  35,  a.  6.  16. 
T-Graj,  ch.  13,  a.  11.  1. 
The  Adelaide,  Tii.  cb.  337,  a.  83. 
7^  Adeline,  vii.  ch.  227.  50. 
Ade^  V.  Anderson,  vii.  cb.  336,  a.  5. 
30. 
1!.  Bridge§,  &c.  ii.  cb.  65,  a.  5.  4. 
Adey's  case:  vii.  ch.  215,  a.  4.  16. 
Adne^'s  case,  i.  ch.  9,  a.  SO.  3. 
The  Adventure,  vii.  cb.  227.  50. 
The  Molut,  vii.  ch.  324,  a.  8.  13. 
African  Company^.  Mason, iv.  cb.  13), 

a.  4.  3. 
Aeard  v.  Lisle,  iii.  ch.  77,  a.  9.  II,  a. 
^         11.  IG.  • 

V.  Tandieb,  vi.  cb.  196,  a.  6.  4. 
Aguilar  v.  Rodgers,  ii.  ch.  40,  a.  30. 32. 
AUcm  r.  Sanford,  v.  ch.  170,  a.  3.  33. 
AiTulie  r,  Marlm,  ir.  cb.  131,  a.  6.  II ; 

a.  7. 3. 
Airey's  case,  vi.  ch.  303,  a.  7.  3. 
'  Alban  V.  Pritchet,  iii.  ch.  89,  a.  2.  10 ; 
iii.  ch.  90,  a.  7.  9. 
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